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2 March 2006 
 
 
The General Manager 
Adjudication Branch 
Australian Competition & Consumer Commission 
PO Box 1199  
Dickson ACT 2602  
 
 
Attention: Scott Gregson 
 
 
Your Ref: C2005/652 
 
 
Dear Sir,   
 
Re: Application for revocation of authorisation A90782 (Previous Authorisation) 

and its substitution by authorisation A90966 lodged by Australian Dairy 
Farmers Limited (ADF) (Substitute Authorisation) 

We refer to your letter addressed to our lawyers, Deacons, dated 15 December 
2005, which enclosed the draft determination of the Australian Competition & 
Consumer Commission (ACCC) in respect of the above application (Draft 
Determination). 

In its Draft Determination, the ACCC proposes to amend a number of the 
conditions pursuant to which the Previous Authorisation was granted (Existing 
Conditions) and, as a result, has proposed new conditions 1-7 inclusive (Proposed 
Conditions).  

Following our review of the Proposed Conditions, we submit that Proposed 
Conditions (PC) 1, 2 and 7 should be amended to ensure that the public 
detriment arising from the Substitute Authorisation does not outweigh the benefits 
to the public.  In particular, we submit that the Proposed Conditions should be 
amended to ensure that they achieve the following objectives as identified by 
the ACCC (and with which we agree): 

(1) reduce the potential scope of the arrangements (i.e. reduce the 
potential size of collective bargaining groups); 
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(2) limit the potential for information sharing; and 

(3) require the collective bargaining groups to be open and 
transparent about the membership and the basis on which the 
groups have formed. 

Our detailed submissions are as follows: 

1. Proposed Condition 1 

1.1 National Foods proposes amendment of the second sentence of PC1 to 
make clear that, in addition to the ADF, any other National or State-wide 
dairy or farm support body, association or group is prohibited from 
representing a collective bargaining group.  Without a clarification of this 
kind, National Foods submits that the objective of PC1 (which National 
Foods understands to be to limit the scope for cross-representation of 
collective bargaining groups and industry-wide contracts) will not be met.  

1.2 Accordingly, National Foods proposes amendment of the second 
sentence of PC1 as follows: 

“However, a collective bargaining group must not be represented 
by the ADF, or any other National or State-wide dairy industry or farm 
support body, association or group, or by a third party who 
represents or has represented another collective bargaining group”. 

2. Proposed Condition 2 

2.1 National Foods has consistently expressed concern that any authorisation 
granted by the ACCC should not permit the establishment of bargaining 
groups which are artificially broad, and likely to result in an effective 
elimination of competition between ADF member dairy farmers. 

2.2 This concern was reflected in National Foods’ application to the Australian 
Competition Tribunal in 2002, following the draft determination of the 
ACCC in relation to the Previous Authorisation.  National Foods’ application 
arose from a concern that, as it was originally cast in the draft 
determination, Existing Condition 2 was not sufficiently certain, and 
inadequate to achieve its intended objective, namely to prevent the 
formation of collective negotiating groups that would effectively operate 
as monopoly suppliers of raw milk required for processing drinking milk.  

2.3 As the ACCC is aware, Existing Condition 2 incorporates amendments 
arising from the determination by consent of the Australian Competition 
Tribunal, and clarifies the criteria which must be met in order for dairy 
farmers to have the necessary “shared community interest” to form a 
collective bargaining group.   

2.4 The amendments to Existing Condition 2 were made with the consent of 
the ACCC, as is reflected in paragraphs 4.1, 4.2 and 5.13-5.25 inclusive of 
the Outline of Submissions of the ACCC in support of the consent 
determination of the Australian Competition Tribunal, dated 5 August 2002.   
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2.5 National Foods understands that the ACCC continues to be of the view 

that it is necessary to impose a sufficiently certain and meaningful 
constraint on the size of collective bargaining groups.  In paragraph 8.26 of 
its Draft Determination the ACCC states that: 

“The ACCC continues to be of the view that granting the ADF and 
its member dairy farmers an authorisation without restricting the 
potential size and scope of the collecting bargaining groups, 
relative to the market in which they operate, may be likely to 
generate anticompetitive detriment. 

2.6 Consistently with this view, in paragraphs 10.5 and 10.6 of the Draft 
Determination, the ACCC states: 

“10.5 On balance, therefore, the ACCC is of the view that the 
potential benefits of the ADF’s proposed substitute 
authorisation would not be likely to outweigh the potential 
anti-competitive detriments of the arrangements.  

10.6 Consequently, the ACCC considers that conditions would still 
be required to ensure that the potential benefits of the 
arrangements continue to outweigh their potential anti-
competitive detriments.  In particular, the ACCC proposes to 
impose conditions addressing: 

• the potential scope of the arrangements 

• the potential for information sharing and 

• transparencies of the collective bargaining group.” 

2.7 National Foods considers that the retention of Existing Condition 2, and 
particularly the concept of shared community interest and the criteria to 
determine whether a member farmer qualifies, is fundamental to ensuring 
the effectiveness of the conditions in achieving the goals set out in 
paragraph 10.6 of the Draft Determination set out in paragraph 2.6 above.  
In paragraph 11.11 of its Draft Determination, the ACCC fails to accurately 
represent National Foods’ submission in relation to “shared community 
interest”.  Rather than supporting any removal of this requirement, in its 
previous submission dated 13 May 2005 (refer to paragraphs 2.4, 6.5 (1)-(5) 
inclusive and 6.8), National Foods sought to retain that concept but to then 
refine the criteria which needed to be satisfied in order to demonstrate 
shared community interest.   

2.8 Neither the ADF nor any party lodging a written submission in relation to the 
application for Substitute Authorisation has sought amendment of Existing 
Condition 2 (or any of the other Existing Conditions).  In its “Responses to 
Comments from Interested Parties” document which we understand was 
lodged with the ACCC on 11 October 2005, the ADF acknowledges the 
role of the Existing Conditions in ensuring that the concerns of processors 
that the Previous Authorisation may allow for monopoly groups of suppliers 
to form throughout Australia are not realised (refer to paragraph 5).  In 
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paragraph 10 of that document, the ADF also states that it “….firmly 
believes the current definition for an ‘all year round’ supplier is well 
understood in the industry…”.  

2.9 In its Authorising and notifying collective bargaining and collective boycott 
issues paper – July 2004, the ACCC recognises the key role which Existing 
Condition 2 has in addressing its concerns regarding the coverage and 
composition of negotiating groups.  The ACCC states on page 22: 
“Specifically, the ACCC confined bargaining groups to dairy farmers with a 
“shared community interest”, being farmers who operate under similar 
farming and climatic conditions, operate within a distance in which milk 
can be economically delivered to a processor’s plant, or supply a 
speciality raw milk product.   

2.10 National Foods understands that the ACCC’s key driver for proposing 
replacement of Existing Conditions 1, 2 and 3 arose from comments by a 
number of dairy farmers that they were ambiguous, and would benefit 
from clarification.  National Foods is concerned that, rather than removing 
ambiguity in relation to the Existing Conditions 2 and 3, PC2 will introduce 
uncertainty and, critically, will remove the constraints imposed by Existing 
Condition 2 so as to allow extremely broad bargaining groups. 

2.11 National Foods is particularly concerned that PC2 will promote the 
possibility of extremely broad cross-regional bargaining groups.  National 
Foods submits that a requirement that members of a collective bargaining 
group “have a reasonable expectation of being able to supply the dairy 
processing company’s plant, or each of the dairy processing company’s 
plants” represents virtually no constraint on who may be a member of a 
particular collective bargaining group.  This is the very circumstance which 
the ACCC is concerned to prevent, by imposing conditions to the 
Substitute Authorisation (refer paragraphs 8.26 and 10.6 of the Draft 
Determination as set out above). 

2.12 National Foods submits that the “reasonable expectation of being able to 
supply” criterion in PC2 is highly subjective and, accordingly, less certain 
than the criteria which must be satisfied under Existing Condition 2.  The 
requirement that dairy farmers have a “shared community interest” in 
Existing Condition 2 is well understood in the dairy industry, as are the 
criteria which must be satisfied to demonstrate “shared community 
interest”.  The most commonly relevant criteria are that farmers must have 
a common interest in being long-term suppliers acceptable to the milk 
processor concerned, and both have similar supply patterns and be 
located within a distance in which milk can economically be delivered to 
that milk processor’s plant.  The “similar supply patterns” and “economic 
delivery” criteria are far more capable of objective determination than the 
“reasonable expectation of being able to supply” criterion and, as a result, 
establish a more certain and real constraint than that proposed in PC2. 

2.13 Although National Foods recognises that the language proposed by the 
ACCC in PC2 borrows from language used in the now lapsed Trade 
Practices Legislation Amendment Bill (No. 1) 2005 in relation to notification 
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of collective bargaining, the ACCC does not articulate in its draft 
determination why the criterion in PC2 will result in a more effective 
constraint, and be more certain, than the “shared community interest” 
requirement and related criteria in Existing Condition 2.  National Foods 
submits that there is a heavy onus to demonstrate that PC2 represents a 
more effective constraint than Existing Condition 2, particularly in the 
absence of a request by ADF or any other party lodging a written 
submission in relation to the Substitute Authorisation to amend Existing 
Condition 2. 

2.14 National Foods further submits that the ACCC overstates, as a factor 
mitigating against artificially broad groups, the voluntary nature of the 
collective bargaining arrangements.  At the end of the day, processors 
must source their milk requirements from suppliers and it is illusory to suggest 
that processors are in a position to simply walk-away from negotiations. 

2.15 As a minimum, National Foods submits that it is necessary to retain Existing 
Condition 2 in place of PC2, which requires that members have a “shared 
community interest”, and specifies the criteria by which it can be 
determined whether a shared community interest exists. 

2.16 Subject to Existing Condition 2 being reinstated in its entirety, National 
Foods accepts the ACCC’s view in paragraph 11.15 of its Draft 
Determination that Existing Condition 3 can be removed, on the basis that 
it provides little, if any, restraint, and is of no benefit in limiting the anti-
competitive effect of the proposed arrangements.  

3. Proposed Condition 7 

3.1 National Foods supports PC7, but believes that the goal of achieving 
openness and transparency of the collective bargaining process would be 
assisted if PC7 were expanded to include an additional requirement that 
ADF notify dairy processors within 7 days after ADF is notified of the 
establishment of any collective bargaining group, or of any change to the 
composition of a collective bargaining group, or the party or parties 
representing that group.  The timely provision of this information by ADF will 
facilitate the efficient conduct of negotiations between dairy processors 
and collective bargaining groups.  It is National Foods’ past experience 
that it has often been unaware of the composition of particular collective 
bargaining groups, or of subsequent changes to that composition.  
National Foods submits that the inclusion of this requirement would not 
impose a significant administrative burden on ADF. 

3.2 Accordingly, National Foods seeks the insertion of the following additional 
sentence at the end of PC7:  

“The ADF must notify dairy processors of the establishment of a 
collective bargaining group, and of any change to the composition 
of that group or the party or parties representing that group, within 7 
days after the ADF is notified of such establishment or change.” 
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In summary, National Foods supports the granting of the Substitute Authorisation, 
but only on the basis that, as a minimum, the Proposed Conditions are amended 
as proposed by National Foods in this submission.  In the absence of those 
amendments, National Foods submits that there exists a real risk that the public 
detriments which will flow from the granting of the Substitute Authorisation will 
outweigh the public benefits, particularly by increasing the likelihood of extremely 
broad collective bargaining groups being established which effectively create a 
monopoly in relation to the supply of raw milk in particular regions. 

We would be pleased to discuss any aspect of this submission by telephone. 
 
 
Yours sincerely,  
 

 
 
David Lambert 
General Counsel 
National Foods Limited  
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