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Executive Summary 

The application 

On 7 July 2004, the Australian Competition and Consumer Commission (ACCC) received 
an application for authorisation (A90926) from Botany City Council, Canterbury City 
Council, Kogarah Council, Marrickville Council, Randwick City Council, Rockdale City 
Council, Sutherland Shire Council, Waverley Council and Woollahra Council under the 
auspice of the Southern Sydney Regional Organisation of Councils (SSROC). On 2 
August 2004, the ACCC received an amended application to include Hurstville City 
Council as an applicant for authorisation of the proposed arrangements.  

The authorisation process 

A key objective of the Trade Practices Act 1974 (the Act) is to prevent anti-competitive 
arrangements or conduct, thereby encouraging competition and efficiency in business, 
resulting in greater choice for consumers in price, quality and service. 

The Act, however, allows the ACCC to grant immunity from legal action for anti-
competitive conduct in certain circumstances.  One way in which parties may obtain 
immunity is to apply to the ACCC for what is known as an ‘authorisation’.  

Broadly, the ACCC may ‘authorise’ businesses to engage in anti-competitive 
arrangements or conduct where it is satisfied that the public benefit from the arrangements 
or conduct outweighs any public detriment.   

The ACCC conducts a comprehensive public consultation process before making a final 
decision to grant or deny authorisation, including inviting interested parties to request a 
public conference chaired by a Commissioner where submissions on its draft decision can 
be made. 

The proposed arrangements 

SSROC seeks authorisation to jointly tender and contract for the services of contractors 
deemed suitable to provide residual waste transfer, processing and disposal services to the 
respective local government areas.  

SSROC submits that the purpose of the tender is to secure financial benefit and certainty 
of supply, for the disposal of waste, to SSROC members during the short term, whilst 
planning for and implementing longer term arrangements in line with the Waste 
Avoidance and Resource Recovery Strategy of the NSW Government.  

The Tender is a joint tender, in which: 

• the participating councils may decide which council areas, or areas within council 
areas will be awarded to a successful Tenderer(s); 

• there may be more than one successful Tenderer; 

• the successful Tenderer(s) must enter into separate contracts with each participating 
council for the duration of the contract term, including where a Tenderer is successful 
in more than one Council area,  
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The collection arrangements which are operated on an individual council-by-council basis 
are not the subject of this application for authorisation.  

Assessment of the public benefit and anti-competitive detriment  

The ACCC considers that the anti-competitive detriment generated by the proposed 
arrangements is likely to be minimal.  Given that competition for the provision of the 
services the subject of the collective Tender process to councils contracting individually is 
currently limited, the ACCC considers that the proposed arrangements may increase 
competition by providing the critical mass of waste necessary to justify investment in the 
levels of infrastructure necessary for new providers to enter the market.   

The ACCC considers that this increase in the level of competition for the provision of 
these services will lead to some reduction in the price of waste management services, 
likely to be reflected in lower domestic waste management charges to ratepayers, which 
the ACCC considers to be a public benefit. 

Overall, the ACCC is satisfied that the public benefit flowing from the proposed 
arrangements is likely to outweigh any anti-competitive detriment. Therefore, the ACCC 
proposes to grant authorisation A90926 as sought by SSROC for the following period: 

• for the concluding of the collective Tender process – until 30 June 2005 

• for the term of the contracts entered into under the Tender process for up to a 
maximum of 7 years.   

The ACCC will now seek further submissions from interested parties.  In addition, the 
applicant or any interested party may request that the ACCC hold a pre-determination 
conference pursuant to section 90A of the Act.   

Interim authorisation 

SSROC sought interim authorisation for the process of advertising the Tender.  On 11 
August 2004, the ACCC granted interim authorisation to this element of SSROC’s 
application. 

Interim authorisation will continue to protect the process for the advertising of the Tender 
until the date the ACCC’s final determination comes into effect or until the ACCC decides 
to revoke interim authorisation.   
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List of Abbreviations & Glossary of Key Terms  

 

Alternative 
Waste 
Technology 
(AWT) 

Waste processing technologies that provide an alternative 
to landfill disposal.  Automated systems for the separation 
of mixed solid waste into its components streams, with the 
objective of producing higher value material and energy 
products.  Alternative waste technology can also refer to 
technologies that process organic wastes only. 

Anaerobic 
digestion 

Involves the controlled degradation of organic wastes by 
microbial activity in a reactor in the absence of oxygen. 

Bioreactor 
Landfill 

A fully sealed landfill utilising modern technology to 
capture landfill gas to be used to power electricity 
turbines. 

Clean-Up Waste Household domestic waste that is set aside for kerbside 
collection, for example broken and discarded furniture, 
appliances and fittings, fence palings and other waste 
materials excluding chemicals, putrescible matter, trade 
waste, stones, concrete, motor vehicle bodies or engine 
blocks, tyres, large quantities of building materials.  

Domestic Waste Domestic waste is waste that is collected from domestic 
properties.  

Cluster A grouping of two or more member councils that are 
serviced by one contract. 

Dry Recyclable 
Material 

Paper, cardboard and containers separated from organic 
and other mixed waste at the kerbside and having some 
value when processed to market specifications. 

Enclosed 
composting 

Takes place in a tunnel or enclosed hall under conditions 
where moisture and oxygen are optimised to achieve rapid 
stabilisation of the organic material. 

Food Waste Waste generated from the preparation and consumption of 
food exclusive of grease, oil, fat and meat waste. 

Gasification The conversion of organic material into combustible gases 
by partial oxidation under the application of heat, leaving 
an inert residue. 

Green Waste Putrescible green waste (grass clippings); non-woody 
garden waste; woody garden organics; trees and limbs; 
and stumps and rootballs separated from inorganic and 
non-biodegradable materials at the kerbside. 
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Pyrolysis The thermal decomposition of organic compounds in the 
absence of oxygen and under pressure at temperatures 
between 400oC and 800oC. 

Resource 
Recovery 

Recovery of resources from waste by recycling, 
composting or generating energy from waste.  Alternative 
waste technology could be defined as a combination of 
resource recovery systems. 

Residual Waste Any materials that cannot be separated into the dry 
recyclable material or garden organic streams or materials 
mixed together in such a way as to be impractical to 
separate by residents. 

Southern Sydney 
Regional 
Organisation of 
Councils 
(SSROC) 

A region of Councils formed under section 355 of the 
Local Government Act 1993 consisting of Botany Bay 
City, Canterbury City, City of Sydney, Hurstville City, 
Kogarah, Marrickville, Randwick City, Rockdale City, 
Sutherland Shire, Waverley and Woollahra councils. City 
of Sydney is not an applicant in this application for 
authorisation.  

Transfer Station The waste handling facility used to transfer waste from 
collection vehicles to a bulk haul vehicle for long-distance 
transportation.  It may also be used to sort and redirect 
waste with the potential to recycle prior to disposal.   

Vermicomposting A system of stabilising organic materials under controlled 
conditions by specific worm species and micro-organisms 
under mesophilic temperatures. 

Waste disposal 
services 

Transfer, processing and disposal of residual waste. 
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INTRODUCTION 

Authorisations 
1.1 The Australian Competition and Consumer Commission (ACCC) is the 

independent Australian Government agency responsible for administering the 
Trade Practices Act 1974 (the Act).  A key objective of the Act is to prevent anti-
competitive conduct, thereby encouraging competition and efficiency in business, 
resulting in a greater choice for consumers in price, quality and service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action for anti-
competitive conduct in certain circumstances.  One way in which parties may 
obtain immunity is to apply to the ACCC for what is known as an ‘authorisation’.   

1.3 Broadly, the ACCC may ‘authorise’ businesses to engage in anti-competitive 
conduct where it is satisfied that the public benefit from the conduct outweighs any 
public detriment.   

1.4 The ACCC conducts a comprehensive public consultation process before making a 
decision to grant or deny authorisation. 

1.5 The Act requires that the ACCC issue a draft determination in writing proposing to 
either grant the application (in whole, in part or subject to conditions) or deny the 
application. 

1.6 This document is a draft determination for application for authorisation A90926 
lodged with the ACCC by Botany City Council, Canterbury City Council, 
Hurstville City Council, Kogarah Council, Marrickville Council, Randwick City 
Council, Rockdale City Council, Sutherland Shire Council, Waverley Council and 
Woollahra Council, under the auspice of the Southern Sydney Regional 
Organisation of Councils (SSROC). 

1.7 Once a draft determination is released, the applicant or any interested party may 
request that the ACCC hold a conference.  If requested, the conference provides 
interested parties with an opportunity to put oral submissions to the ACCC in 
response to the draft determination. The ACCC will also invite interested parties to 
lodge written submissions in response to the draft.   

1.8 The ACCC then reconsiders the application taking into account the comments 
made at the conference (if one is requested) and any submissions received and 
issues a written final determination. Should the public benefit outweigh the public 
detriment, the ACCC may grant authorisation. If not, authorisation may be denied.  
However, in some cases it may still be possible to grant authorisation where 
conditions can be imposed which sufficiently increase the public benefit or reduce 
the public detriment. 

1.9 The ACCC also has the power to grant interim authorisation, at the time that an 
application is lodged, or at a later stage.  Interim authorisation protects the 
arrangements for which authorisation is sought from legal action under the Act 
while the ACCC considers and evaluates the merits of the application. 
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The application 
1.10 On 7 July 2004, the ACCC received an application for authorisation (A90926) 

from Botany City Council, Canterbury City Council, Kogarah Council, 
Marrickville Council, Randwick City Council, Rockdale City Council, Sutherland 
Shire Council, Waverley Council and Woollahra Council under the auspice of 
Southern Sydney Regional Organisation of Councils (SSROC). On 2 August 2004, 
the ACCC received an amended application for authorisation, to include Hurstville 
City Council as an applicant for authorisation of the proposed arrangements.  

1.11 The application seeks authorisation under section 88(1) of the Act to make and 
give effect to a contract, arrangement or understanding which may have the 
purpose or effect of substantially lessening competition within the meaning of 
section 45 of the Act.1 

1.12 SSROC seeks authorisation to jointly tender and contract for the services of 
contractors to provide residual waste transfer, processing and disposal services 
(waste disposal services) to the respective local government areas.  The Tender 
will be a joint Tender, in which it is proposed that:  

• there may be more than one successful Tenderer; 

• the participating councils will reserve the right to decide which council areas, 
or areas within councils areas, will be awarded to a successful Tenderer(s); 

• if a successful Tenderer(s) is appointed, the Tenderer(s) must enter into 
separate contracts with the participating councils for the duration of the 
contract term, including where a Tenderer is successful in respect of more than 
one Council area. 

1.13 The collection arrangements which are operated on an individual council-by-
council basis are not the subject of this application for authorisation. 

1.14 While the application is not made on behalf of any other parties, the application 
was lodged on the basis that the City of Sydney may also participate in the 
arrangements the subject of this application, depending on the terms and conditions 
of its current disposal arrangements. 2 

Interim authorisation 
1.15 On 7 July 2004, SSROC requested interim authorisation to commence inviting 

tenders from parties interested in providing the relevant waste disposal services. 
Interim authorisation was sought to advertise the tender only. 

1.16 On 11 August 2004, the ACCC granted interim authorisation as requested by 
SSROC.  Interim authorisation will continue to protect the process of advertising 

                                                 
1 The application has also been considered as an application under the New South Wales Competition Code. 
2 Section 88(6) of the Act provides that an authorisation to engage in proposed arrangements has the effect 
of authorising the applicant(s) and any other party named in the application as a party or a proposed party to 
the proposed arrangements to also engage in the arrangements for which authorisation is sought. 

 2



the tender until the date the ACCC’s final determination comes into effect, or until 
the ACCC decides to revoke interim authorisation. 
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BACKGROUND TO THE APPLICATION3

2.1 Three main sectors produce waste in Sydney: 

 the municipal sector 

 the commercial and industrial sector 

 the construction and demolition sector 

2.2 This application for authorisation is concerned with the municipal sector and 
specifically the transfer, processing and disposal of residual waste. Municipal 
waste comprises household materials from kerbside collections, any material 
transported by a householder to a waste facility and any material collected by local 
councils from public places, the street and special events. 

2.3 Residual waste falls within the category of Municipal waste and is comprised of 
domestic waste product which cannot be separated into dry recyclable material or 
garden organic streams, or materials mixed together in such a way as to be 
impracticable for residents to separate. According to the applicant, residual waste 
currently has no recoverable value and can only be discarded directly at landfills 
which operate under a Class 1 license, or via a system of transfer stations 
positioned at various locations around the metropolitan area, as intermediate 
holding points for transfer on to the Class 1 landfills.  

2.4 All local government councils in NSW are responsible for the collection and 
removal of residual waste within their Local government area.  

2.5 The cost of waste collection services is covered by the Domestic Waste Charge 
that is part of the charge by councils on rateable properties. Income obtained from 
charges for domestic waste management must be calculated by the councils so as 
not to exceed the reasonable costs to the council of providing those services.  

2.6 Local government Councils collect residual waste from residents/small commercial 
businesses and deliver such waste to collection points.  After receiving the waste at 
the collection points, waste service providers transfer, process and dispose of the 
waste through licensed waste management facilities. Local councils are not 
permitted to operate their own landfill sites. 

2.7 Currently Waste Service NSW (WSNSW), a NSW Government Agency, operates 
as the sole provider of waste transfer, processing and disposal services to the 
majority of councils located within the Greater Metropolitan Area of Sydney.4  
Most local government councils do not have formal contractual arrangements with 

                                                 
3 The information in this section is sourced primarily from the SSROC submission in support of its 
application for authorisation. 
4 With the exception of the Councils of Manly, Mosman, Pittwater and Warringah who jointly operate a 
licensed facility at Kimbriki. 

 4



WSNSW for the transfer, processing and disposal of residual waste but operate 
under an annual gate price arrangement.5   

2.8 In late 2004 Collex Pty Ltd (Collex) entered the market as an alternative supplier 
to WSNSW within the metropolitan area of Sydney.  

2.9 In these circumstances, councils may wish to enter into contracts with a waste 
service provider rather than rely on the informal arrangements they currently have 
with WSNSW. 

2.10 Where councils seek to enter into contracts with waste service providers, they are 
obliged under the Local Government Act 1993 and Local Government (Tendering) 
Regulation 1999 to conduct a tender process in relation to the awarding of the 
contract.6 

Expressions of interest to Tender 
2.11 Following interim authorisation being granted by the ACCC on 11 August 2004, 

SSROC began to invite tenders for the relevant services on 19 October 2004 and 
closed the process on 17 November 2004. During the Tender period SSROC 
received three Tenders and two expressions of interest from waste service 
providers. Tenders were submitted by: 

 Collex  

 WSNSW 

 Breen Holdings Pty Ltd 

Expressions of interest were submitted by: 

 Global Renewables Limited (GRL) 

 Cleanaway 

2.12 SSROC states that out of the Tenders submitted by interested parties two complied 
with the tender requirements: Collex and WSNSW. Should authorisation be 
granted the Tenders will be evaluated by a tender panel. 7 

 

 

 

 

                                                 
5 The councils are invoiced on a monthly basis based upon gate prices per tonne. 
6 This requirement relates to works with values in excess of $100,000.   
7 SSROC Regional Waste Tender document (October 2004) point 2.16.  
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The market 
2.13 SSROC is a voluntary association of 11 councils in southern Sydney and is a 

region of councils formed under section 355 of the Local Government Act 1993.  
The councils which constitute the membership of SSROC are: 

• Botany City  

• Canterbury City 

• Hurstville City 

• Kogarah 

• Marrickville 

• Randwick 

• Rockdale 

• Sutherland Shire 

• Waverley 

• Woollahra 

• City of Sydney 

2.14 The City of Sydney is not an applicant for authorisation A90926, however it may 
chose to participate in the proposed arrangements at a later date.   

2.15 The combined areas of SSROC include the southern shores of Sydney Harbour to 
the edge of the Royal National Park.8 The region covers 645sq km, or about one 
third of the Sydney metropolitan area and contains over one million residents.9 
Attachment B provides a map of the Sydney metropolitan area.  

2.16 This application for authorisation relates to the provision of services for waste 
transfer, processing and disposal of residual waste, as defined in the glossary of 
this draft determination.  

2.17 The residual waste collected by the SSROC region accounts for about 28% of the 
total waste created in the Sydney Metropolitan Area, which according to the 
applicant, represents a relatively small proportion of the overall market for residual 
waste.  

 

 

                                                 
8 Available at www.ssroc.nsw.gov.au
9 SSROC Tender document, October 2004, p 9. 
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Existing market infrastructure 
2.18 The existing infrastructure in respect of the transfer, processing and disposal of 

waste in the Sydney Metropolitan Area is predominately owned and operated by 
WSNSW. SSROC states that all Class 1 landfill facilities, accessible to the 
Southern Sydney region, are owned and operated by WSNSW. 

2.19 The current waste disposal locations used by SSROC for residual waste include:10 

Name of the Disposal Facility Councils Using the Facility 
Artarmon Transfer Station Woollahra Council 
Rockdale Transfer Station  Botany Bay City Council  

Kogarah Council 
Marrickville Council 
Randwick City Council 
Rockdale City Council 
Waverley Council 
Woollahra Council (uses two facilities) 

Lucas Heights Landfill Canterbury City Council 
Hurstville City Council 
Kogarah Council 
Sutherland Shire Council 

 

2.20 The map at Attachment A details the WSNSW transfer stations and landfill sites 
available in the Sydney metropolitan area. 

2.21 Residual waste can also be disposed at transfer stations located at: 

 Auburn; and 

 Chullora. 

2.22 Other waste disposal facilities that accept residual waste from the Sydney 
Metropolitan Area include: 

 North Ryde Waste Management Centre; 

 Kimbriki Waste Management Centre; 

 Belrose Waste Management Centre;  

 Seven Hills Waste Management Centre; 

 Eastern Creek landfill site; and 

 Jack’s Gully landfill site. 

                                                 
10 SSROC application for authorisation, Appendix 1.  
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2.23 In 2002, WSNSW entered into an agreement with Global Renewable Limited 
(GRL) to construct their UR-3R plant at the WSNSW, Eastern Creek waste 
management centre. This facility will employ a mechanical biological treatment 
system to separate and process (mixed) solid waste. GRL claim that the plant will 
contain a mix of technologies never used together on this scale and that it will be 
able to achieve an 80% resource recovery rate from kerbside collected solid waste. 
The GRL plant at Eastern Creek has been commissioned to WSNSW and was 
opened on 8 Septemeber 2004. 

2.24 In addition to the infrastructure owned and/or operated by WSNSW, a private 
waste disposal facility has recently been opened at Woodlawn, southeast of 
Goulburn. The facility was developed by Collex and utilises wet bioreactor 
technology to accelerate degradation of the organic material in waste, re-circulate 
leachate and capture the gas generated. The facility has capacity to take significant 
amounts of Sydney’s residual waste. Collex has obtained approval for their 
bioreactor technology and inter-modal facility, however they are yet to secure 
significant long term supply of waste.  

2.25 Collex also operates waste transfer stations at Port Botany and Greenacre in the 
Sydney metropolitan area.11 

Alternative Technology Projects in New South Wales12

2.26 According to Wright, there is an increasing concern in the New South Wales 
community about waste creation and new ways of managing waste.13 In response, 
alternative waste technologies have started to enter the market that recover the 
resources contained in waste and divert waste away from landfill. 

2.27 The following schemes are currently in operation or in the development stage in 
NSW for processing of mixed waste and source separated household and business 
waste: 

• A mechanical/biological composting facility processing mixed residual waste 
for Port Stephens Council.  The scheme is owned by EWT Pty Ltd and has 
capacity for approximately 30,000 tpa. 

• A mechanical/biological composting facility processing source separated 
household food waste and garden waste in one system, and processing mixed 
residual waste in a further system for Hastings Council.  The scheme is 
owned by Rethmann Australian Environmental Services Pty Ltd and has 
capacity of approximately 20,000 tpa. 

• A gasification facility for processing mixed residual waste for Wollongong 
City Council.  The scheme is owned by Brightstar Environmental and has 

                                                 
11 Available at www.collex.com.au  
12 The information in this section is primarily sourced from a background paper prepared for Resource NSW 
by Tony Wright of Wright Corporate Strategy Pty Ltd in June 2002, Shaping the Vision and Strategy for 
Sustainable Waste Management in New South Wales. 
13 Ibid, p1. 
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capacity of approximately 50,000 tpa.  This facility is currently in 
hibernation. 

• An anaerobic digestion facility processing source separated food waste on a 
commercial basis.  The scheme is owned by Earth Power Limited and has 
capacity of some 80,000 tpa. 

• The GRL plant at Eastern Creek as discussed at paragraph 2.23. 

• A mechanical pre-treatment facility is being developed for processing mixed 
residual waste at South Windsor.  The scheme is owned by Thiess Services 
Pty Ltd and is currently in the design phase. 

• Coffs Harbour City Council is considering proposals for a waste processing 
scheme. 

The NSW Waste Avoidance and Resource Recovery Strategy 2003 
2.28 The NSW Waste Avoidance and Resource Recovery Strategy 2003 (the Strategy) 

provides a framework for reducing waste and making better use of resources.  The 
development of a NSW Strategy to avoid waste and recover resources is a 
requirement under the Waste Avoidance and Resource Recovery Act 2001 (WARR 
Act).  The Strategy is the primary strategic document to guide the efforts of state 
and local government agencies, industry and the broader community in waste 
prevention and avoidance, re-use and recycling.  The Strategy establishes targets 
for waste avoidance and resource recovery and a framework for action. The targets 
and actions in the Strategy have been endorsed by the NSW Government. 

2.29 The objectives of the WARR Act are as follows: 

(a) to encourage the most efficient use of resources and to reduce environmental 
harm in accordance with the principles of ecologically sustainable 
development; 

 
(b) to ensure that resource management options are considered against a hierarchy 

of the following order: 
o avoidance of unnecessary resource consumption; 
o resource recovery (including re-use, reprocessing, recycling and energy 

recovery); 
o disposal. 
 

(c) to provide for the continual reduction in waste generation; 
 
(d) to minimise the consumption of natural resources and the final disposal of 

waste by encouraging the avoidance of waste and the re-use and recycling of 
waste; 

 
(e) to ensure that industry shares with the community the responsibility of 

reducing and dealing with waste; 
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(f) to ensure the efficient funding of waste and resource management planning, 
programs and service delivery; 

 
(g) to achieve integrated waste and resource management planning, programs and 

service delivery; 
 

(h) to assist in the objectives of the Protection of the Environment Operations Act 
1997. 

 
2.30 Section 14 of the WARR Act states that Resource NSW may request a local 

council to provide the reasons for any specified non-compliance by the local 
council with the objectives of the current waste strategy. 

2.31 The following table indicates the broad targets for each outcome area:  

 

Outcome Area 

Target 

Preventing and 
avoiding waste 

To hold level the total waste generated for the next 5 years 

 

Increased recovery 
and use of 
secondary 
resources 

 

By 2014 to: 

• Increase recovery and utilisation of materials from municipal sector 
from the current 26% to 66% 

• Increase recovery and utilisation of materials from the commercial 
and industrial sector from the current 28% to 63% 

• Increase recovery and utilisation of materials from the construction 
& demolition sector from the current 65% to 76% 

 

 

Reducing toxic 
substances in 
products and 
materials 

 

By 2014 or earlier: 

• To phase out priority substances in identified products as a first 
choice or if not possible to achieve maximum resource recovery for 
re-use and; 

• Where identified products containing these priority substances 
require disposal as a last resort, the permitted “leachability” of the 
substances will be reduced to the levels that are permitted for inert 
waste. 

 

 

Reducing litter and 
illegal dumping 

 

 

Reduce total volume and tonnages of litter reported annually. Reduction 
in total tonnages of illegal dumped material reported by regulatory 
agencies and Regional Illegal Dumping (RID) squads annually. 
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2.32 The applicant states that it supports the NSW Government’s strategy for waste 

avoidance and recovery and that the arrangements the subject of this application 
are consistent with the Government’s strategy for waste. 

Previous applications for authorisation  
2.33 The ACCC has previously considered applications for authorisation relating to 

similar arrangements in the Sydney region waste transfer and processing industry, 
including SSROC’s recycling arrangements.  

Inner Sydney & Southern Sydney regional recycling arrangements (A30204 & A30205)  
 
2.34 On 6 June 2002, the ACCC issued a final determination granting authorisation to 

an application for authorisation lodged by Resource New South Wales (A30204) 
and an application for authorisation jointly lodged by Ashfield Council, Auburn 
Council, Burwood Council, City of Sydney, Canada Bay Council, Leichhardt 
Municipal Council and Strathfield Municipal Council (A30205). 

2.35 Authorisation A30204 related to a proposal by 11 local councils in the southern 
Sydney region (essentially SSROC group of councils) to collectively negotiate 
with material recycling facility operators with a view to appointing one to sort and 
dispose of their dry recyclable material for 10 years.  The successful tenderer was 
required to construct a material recycling facility in the southern Sydney region.  
Authorisation A30204 was granted for the period of the collective tender process 
up to a maximum of nine months and for the term of the contract up to a maximum 
of 10 years.14 

2.36 Authorisation A30205 related to a proposal by seven local councils in the inner 
Sydney region to negotiate collectively with material recycling facility operators 
with a view to appointing one to sort and dispose of their dry recyclable material 
for seven years.  Unless the successful tenderer already operated a material 
recycling facility in or near the inner Sydney region, it was required to construct 
one.  Authorisation A30205 was granted by the ACCC on 6 June 2002 for the 
period of the collective tender process up to a maximum of nine months and for the 
term of the contract up to a maximum of five years.15   

                                                 
14 Authorisation A30204 was later varied (through a minor variation) to remove the condition that the 
successful tenderer be required to construct a material recycling facility in the southern Sydney region.  In 
addition, on 12 February 2003, the Commission revoked authorisation A30204 and granted a substitute 
authorisation (A90861) identical to A30204 (with the minor variation), except that the period of 
authorisation for the tender process commenced from 12 February 2003 rather than 28 June 2002 as 
originally authorised.   

15 Authorisation A30205 was revoked on 6 November 2002 and a substitute authorisation A90856 was 
granted identical to A30205 except as regards the term of the tender contract, which was extended from five 
years to ten years. 
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2.37 In respect of these applications for authorisation, the ACCC considered that both 
sets of arrangements would result in a small public benefit primarily arising from 
improved efficiency (eg from reduced transport costs) and from improved 
environmental outcomes.   

2.38 The ACCC considered that public detriment could arise from allowing councils to 
collectively negotiate with material recycling facilities if it were to lead to an 
increase in the price of products created from dry recyclable material.  However, 
the ACCC considered that, in practice, minimal public detriment would result from 
the two proposals, particularly because of the existence of downstream processors 
which appeared to have sufficient market power to resist significant price increases 
by material recycling facilities and because the councils in the inner and southern 
Sydney regions were small suppliers of dry recyclable material.   

2.39 Application A90926 differs from the above authorisations in respect of the type of 
waste proposed to be collected, processed and disposed and the contractual 
requirements imposed on the successful service provider.  Authorisations A30204 
and A30205 related specifically to dry recyclable material, whereas application 
A90926 relates to the provision of services for the transfer, processing and disposal 
of residual waste. The current application for authorisation also does not include a 
requirement for the successful tenderer to establish infrastructure, as was required 
under authorisations A30204 and A30205.  

Macarthur Region of Councils authorisation A90886 

2.40 On 16 October 2003, the councils of Camden, Campbelltown City Council, 
Liverpool City Council, Wollondilly Shire Council and Wingecarribee Shire 
Council (the Macarthur Region of Councils) jointly lodged an application for 
authorisation.  

2.41 The Macarthur Region of Councils sought authorisation to collectively tender for 
the services of qualified contractors, able to process, market or otherwise dispose 
of kerbside collected waste materials.  The Macarthur Region of Councils 
submitted that the result of the tender process will be two (or three) contracts 
jointly signed by the Macarthur Region Councils with the contractors. 

2.42 The scope of the collective tendering process proposed by the Macarthur Region 
Councils was wider than that authorised in A30204 and A30205 and varied from 
that proposed in the current application for authorisation. The Macarthur Region of 
Councils proposed to tender for dry recyclable material, organic (mainly plant 
material from gardens) and residual waste. Whereas in the current application for 
authorisation the proposed arrangements are only in respect of residual waste, as 
SSROC has already been granted authorisation in respect of its dry recyclable 
material arrangements.  

2.43 The ACCC granted authorisation to the arrangements on 16 December 2004, for a 
maximum of 12 months for the collective tender process from 7 January 2005 and 
for a maximum of 15 years for the term of the contracts entered into under the 
tender process.  
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Northern Sydney Region of Councils authorisation A30231 

2.44 On 11 December 2003, the ACCC received an application for authorisation 
(A30231) from Hornsby Shire Council, Hunters Hill Municipal Council, Lane 
Cove Council, North Sydney Council, the City of Ryde, Willoughby City Council, 
Mosman Municipal Council and Warringah Council (the Northern Sydney Region 
of Councils). 

2.45 The Northern Sydney Region of Councils sought authorisation to advertise for and 
subsequently jointly tender for the services of qualified contractors to provide 
transfer, processing and disposal services (waste disposal services) to their 
respective local government areas. The Tender will be in the form of a joint tender, 
where it is proposed that dependent upon the tender evaluation: 

 individual councils may decide to independently commission a contactor to 
service their local government area under a separate contract; 

 a number of councils may agree to combine their services under the one 
contract; or 

 all councils may decide to enter into the one contract. 

2.46 The proposed arrangements of the Northern Sydney Region of Councils differ 
from this application in that it related to the transfer, processing and disposal of 
residual waste, green waste, cleanup waste and food waste, whereas the current 
application relates only to the transfer, processing and disposal of residual waste.   

2.47 On 16 December 2004, the ACCC granted authorisation for the proposed 
arrangements, for up to 12 months for the collective tender process from the 3 
March 2004 and for up to a maximum of 15 years for the term of the contracts 
entered into under the tender process.  
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THE APPLICATION 

The arrangements 
3.1 SSROC seeks authorisation to jointly tender and contract for the services of 

contractors to provide waste transfer, processing and disposal services to the 
respective local government areas. SSROC submits that there is no intention to 
alter the current collection arrangements which are operated on an individual 
council-by-council basis. Participating councils will retain responsibility for the 
collection and transport of collected material to the receivable facilities under the 
contract. 

3.2 Interim authorisation was granted to SSROC on 11 August 2004 to allow 
participating councils to invite tenders from parties interested in providing residual 
waste disposal services for SSROC member councils. Tender submissions were 
received by SSROC during the period of 19 October 2004 to 17 November 2004. 
SSROC has provided the ACCC with a copy of its October 2004 Tender 
document. 

3.3 SSROC notes that the purpose of the Tender is to secure financial benefit and 
certainty of supply, for the disposal of waste, to SSROC members during the short 
term, whilst planning for and implementing longer-term arrangements in line with 
the Waste Avoidance and Resource Recovery Strategy of the NSW Government.  

3.4 The Tender is a joint tender, in which: 

• more than one Tenderer may be successful; 

• the participating councils reserve the right to decide which council areas, or 
areas within councils areas, will be awarded to a successful Tenderer(s); 

• if a successful Tenderer(s) is appointed, the Tenderer(s) must enter into 
separate contracts with the participating councils for the duration of the 
contract term, including where a Tenderer is successful in respect of more than 
one Council area. 

3.5 SSROC anticipates that the tender will result in:  

• a fixed disposal price for waste material; 

• formal contractual relationships for the disposal of waste for a fixed term;  

• the development of a common set of arrangements and standards; and 

• the maintenance of current council waste collection services in which each 
council operates and manages on an individual basis. 

3.6 SSROC estimates that approximately 250,000 tonnes per annum of waste material 
is available for tender, subject to variations in collected material due to adjustments 
to waste reduction programmes, inevitable changes in residential population, 
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changes in council boundaries and consumption behaviour brought about by 
seasonal or other social changes.16  

Selection criteria 
3.7  The criteria by which the successful Tenderer(s) will be selected includes: 

 compliance to tender requirements and completeness of the tender 
submission including the provision of the appropriate forms; 

 demonstrated technical and operational capability; 

 demonstrated financial capability; 

 demonstrated ability to deliver beneficial environmental outcomes; 

 demonstrated capability in organisational and management systems; 

 demonstrated capability to minimise adverse effects of operations on the 
community; 

 competitive pricing structure to provide value for money to participating 
councils; and 

 innovation and continuous improvement.  

3.8 SSROC states that the participating councils are keen to develop strategies with the 
successful Tenderer(s) that achieve environmental, social, technical and economic 
outcomes. 17  

Proposed Contracts 
3.9 The applicant anticipates that the provision of residual waste services under the 

proposed arrangements will be for a contract term up to 31st January 2010 and 
which may be extended by the participating councils for a further two years.  

3.10 SSROC submits that each participating council will hold an individual and separate 
contract with the service provider(s), however the set of contracts will be closely 
aligned in intent and purpose, with the terms and conditions being identical in each 
contract.  

3.11 SSROC states that the proposed contracts that form part of the current application 
for authorisation are likely to be modelled on its recent SSROC recycling contracts 
(authorisation A30204) and the clauses are likely to cover the following: 

 

                                                 
16 SSROC October 2004 Tender document, section 1.4.  

17 SSROC October 2004 Tender document, section 1.7.  
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 Term of Contract 

 Contract Price 

 Continuity of services 

 Industrial disputes 

 Changes in services 

  Statutory obligations 

 Representatives to the contract 

 Communication, reporting and meetings 

 Claims for payment with rise and fall variations 

 Other financial matters including performance security, applicable costs, 
insurance  

 Occupational health and safety 

 Applicable law 

 Resolution of disputes 

 Contract termination 

 Service specification including service principles, the services, performance 
standards, continuous improvement, performance reviews, performance 
targets 

 Service provider’s organisational status 

 Service provider’s site facilities and operational status 

3.12 SSROC submits that in its recent recycling contracts, it sought to create contractual 
terms which would advantage all those stakeholders affected by the contract. 
SSROC states that to achieve this objective three principles emerged to underpin 
this aim: 

1. Collaborative approach 

SSROC states that the terms of the contracts encouraged the parties to work 
together in sharing the responsibilities that the service provides.  SSROC states 
further that the contracts also address the issue of risk, by apportioning the type of 
risk to that party best able to manage it. In addition, SSROC submitted that the 
contracts include contract management meetings and reporting protocols which are 
used to maintain close contact between the contracting parties. 
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2. Outcomes focussed 

SSROC submits that the contracts focus the parties on clear objectives which need 
to be achieved and which are based on a set of principles to maximise the quality 
and quantity of recovered recyclable product to end market reuse, maximise the 
range and type of recyclable product able to be recovered to end market reuse, 
maximise the financial return to each party to the contract and to deliver 
environmental and social benefits to all stakeholders. 

3. Performance based 

SSROC states that a set of tools are being used to monitor the performance and to 
check if the outcomes set are being achieved. SSROC states that such tools 
include: 

 an education programme to help users of the recycling service to put the 
right product in the right bin; 

 the employment of an external consultant, or industry and performance 
adviser, to monitor the whole supply change from kerbside collection to 
end market disposal and advise on improvement to the system of recovery; 

 introduction of product audits to check type/quantity of material entering 
the system; and 

 environmental plans to confirm that statutory obligations are being 
observed.  

3.13 SSROC submits that the recycling contracts for each participating council 
commenced at the beginning of 2004 and since that time a number of activities 
have commenced to achieve the above aims: 

 An education programme has been established to assist schools in the 
councils’ areas to promote recycling, develop common standards of 
recyclable product, maximise the quality and quantity of product collected, 
implement a series of marketing initiatives to promote the councils’ 
recycling services within the public domain and a series of workshops have 
been undertaken to assist ‘champions’ in the local community to promote 
recycling in medium/high density residencies and commercial sectors of the 
community.  

 An industry and performance adviser has been appointed to assist the 
service provider and participating councils to identify and implement 
systemic improvements to the supply chain of recycling (from the source at 
the kerbside, through the collection process and onward to end market 
reuse). 

 Serious consideration is being given towards widening the range of 
products deemed acceptable to recycle, such as mobile phones, pots and 
pans and clothing. 
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 A participation agreement has been endorsed by the three participating 
councils to work collectively towards the aims and objectives of the 
contract through the sharing of a set of contract management roles.  

3.14 SSROC anticipates that similar outcomes will result from the contractual 
arrangements the subject of this current application for authorisation. 

Submission from the Applicant 
3.15 SSROC provided a supporting submission with its application for authorisation.  

A summary of SSROC’s submission is provided below and can be found in full 
on the ACCC’s public register.   

Claimed public benefits 

3.16 The applicant submits that the proposed arrangements allow the participating 
councils of SSROC to provide significant financial, social and environmental 
benefits to the communities of the southern Sydney region.  

3.17 SSROC states that the success of its recent regional recycling tender and 
subsequent contractual arrangements (authorisation A30204) demonstrates the 
range of public benefits that can flow to the public from such collective 
arrangements. The applicant submits that to date the following benefits have been 
realised from its regional recycling tender: 

 fostering of business efficiency; 

 industry rationalisation; 

 more efficient resource allocation; 

 encouragement of employment; 

 promotion of cost savings; 

 promotion of economic development and capital investment; 

 improvement in the quality and safety of goods and services; 

 promotion of competition; and 

 promotion of equitable dealings in the market. 

Fostering of business efficiency 

3.18 The applicant submits that its recycling tender produced a very competitive pricing 
structure for the disposal of the product tendered, it offered financial benefits for 
councils to improve community performance through the introduction of a wide 
ranging education programme and introduced new facilities which greatly reduced 
the transport costs of disposal to the councils participating in the contract. SSROC 
submits that the benefits that have flowed from these outcomes include: 
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 a common disposal price for waste disposal services for a fixed term; 

 a level of price stability which allows councils to plan and budget for the 
relevant services over the contract term; and  

 a reduction in costs to ratepayers (e.g. lower domestic waste charges).  

Industry rationalisation and more efficient resource allocation 

3.19 SSROC further submits that its recent recycling Tender has allowed at least one 
service provider to locate new processing facilities closer to the source of supply, 
which has resulted in benefits to both the participating councils and the service 
provider. SSROC states that these benefits include: 

 the participating councils are now protected against  un-negotiated changes 
in disposal locations; 

 there is a guaranteed quantity of product under contract to allow for 
rationalisation to occur; 

 the streamlining of logistical arrangements for disposal has been allowed to 
occur; and  

 the arrangements allow SSROC councils to review the options available for 
longer term arrangements in light of emerging developments in value 
adding facilities coming on stream. 

Encouragement of employment 

3.20 The applicant states that its recycling Tender has allowed service providers to 
aggregate product and encourage the development of new value adding facilities 
promoting employment and that there is now a new materials recovery facility 
operating in Marrickville Council local government area. SSROC submits that 
these outcomes have/will result in the following public benefits: 

 the promotion of competition, with new entrants into the market; 

 the provision of local employment opportunities; and 

 economies of scale could be achieved through a regional contract which 
secures the flow of waste product through the disposal route. 

Promotion of cost savings 

3.20 SSROC submits that the councils that participated in its recycling Tender have 
indicated likely cost savings in excess of $2.5 million per annum, flowing from: 

 significant transport savings; 

 reduced gate fee costs; 

 shared educational costs; 

 wider range of product for disposal at lower cost; and 
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 transaction cost sharing for procurement of services. 

3.21 SSROC states that further benefits include: 

 the service provider has a predictable cash flow stream generated by regular 
material flow through its operations secured under agreed contractual 
arrangements; and 

 the form of contract used is outcomes focussed and includes a performance 
based approach.  

Promoting economic development and capital investment 

3.22 The applicant submits that its recycling Tender has allowed the selected service 
provider to implement significant investment by establishing a large scale facility 
within the southern Sydney region. SSROC states that the following benefits have 
also flowed from the arrangements: 

 the aggregation of waste material under one group of common, but 
individual, contracts has provided the financial and commercial security for 
the successful tenderer to make significant investment decisions for the 
development of infrastructure. 

Improvement in the quality and safety of goods and services 

3.23 The applicant submits that its recent recycling Tender has put emphasis on best 
practice performance, standards of quality and compliance to introduce the latest 
industry practices and procedures for environmental and employee safety. SSROC 
submits that the following benefits have also flowed from the relevant 
arrangements: 

 the ability to implement a common set of standards to raise the quality of 
services across the region; 

 the implementation of a management system of improvement across the 
region in terms of OH & S is more viable; and 

 the economies of scale of a set of separate contracts allows the service 
provider to introduce better environmental controls. 

Promotion of competition  

3.24.1 SSROC submits that a tender process offering member councils’ waste to the 
market opens up competition to more than one service provider and promotes 
competition in an industry sector that is dominated by one service provider. 

Promotion of equitable dealings in the market  

3.24.2 SSROC states that the form of procurement used in its regional tenders is intended 
to provide the opportunity for the maximum number of service providers to 
compete for the tender.  
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Benefits likely to flow from the proposed arrangements  

3.26 SSROC anticipates that the public will enjoy similar benefits to that which has 
been experienced through the regional recycling tender, and which are outlined 
above. SSROC states further that the proposed arrangements will provide security 
and certainty to participating councils, which are often under significant pressure 
to make decisions about waste disposal services, which often translates into 
disadvantageous contractual terms. SSROC states that the proposed arrangements 
will provide the participating councils of SSROC with the opportunity to negotiate 
more advantageous terms for a fixed period, as opposed to the informal 
arrangements that currently exist. 

Anti-competitive detriment 

3.27 SSROC submits that the relatively short period for which authorisation is sought 
means that the proposed arrangements are not likely to restrict competition because 
re-tendering for the services will occur prior to the proposed 7 year term and thus 
will allow competitors in the market to present further competitive bids to member 
councils.  

Period of authorisation 

3.28 SSROC seeks authorisation for the proposed arrangements for up to a 7 year 
period from the date of the appointment of the winning tenderer as the nominated 
service provider. SSROC anticipates that, subject to authorisation being granted by 
the ACCC, the participating councils will commence contracted services in March 
2005. It is anticipated that the contract term for the relevant services will expire on 
31 January 2010, with the option for participating councils to extend the contract 
term for a further two years.  

3.29 SSROC submits that the short term for the proposed arrangements is part of a two 
stage plan in which SSROC seeks to modify its waste services, to align with the 
objectives of the State Government’s strategy for waste. SSROC states that the 
current application forms Stage 1 of the plan, where: 

 interim arrangements will be established to align member councils along a 
common strategic pathway for waste management; 

 member councils will be able to assess the merits of the different types of 
disposal facilities which are already, or will become, available as a result of 
tender offers submitted; and 

 member councils will be able to engage with their communities, over the 
seven year period of the service, to develop a waste management approach 
which will provide ecologically sustainable outcomes over the long term. 

3.30 SSROC submits that Stage 2 of the plan is not the subject of this application for 
authorisation, and is intended to be a long term strategy to deliver economic, 
environmental and social benefits to all member councils in the recovery of waste 
for reuse.  
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Stage 2  

3.31 On 22 December 2004, SSROC provided further information to the ACCC with 
regard to Stage 2 of its waste management strategy. Although Stage 2 does not 
form part of the arrangements the subject of authorisation A90926, it does form 
part of the context within which this application is assessed.  

3.32 SSROC submits that since interim authorisation to advertise the Tender was 
granted on 11 August 2004, it has started preparing an approach which can 
accommodate long term change at a pace which is appropriate to the needs of the 
SSROC region. SSROC states that in order to reduce the quantity and type of 
material to landfill over the long term, change is required in our communities to 
reframe this behaviour, i.e. in the selection of household products and in household 
disposal habits. SSROC states that it is this process that underpins a sustainable 
approach to urban living at a financial cost which the community could bear. 

3.33 The applicant submits that this process is a complex undertaking that requires the 
development of a number of inter-related activities, across a time frame spanning 
several government terms at each political level. SSROC submits that the proposed 
outcome of a two stage waste management approach would be to meet the 
expectations of the NSW state waste strategy within the time frame suggested and 
to provide a seamless transfer of waste services delivery from Stage 1 to Stage 2.  

3.34 SSROC submits that a key component of this outcome will be to maintain the 
interest and commitment of each member council and that without a collective 
approach the ability to provide significant change in line with the strategy will be 
more difficult, if not impossible to achieve. The applicant states that new 
infrastructure and environmentally sound programmes require the combined 
resources of a number of councils and that to establish these long term 
arrangements, SSROC needs to deliver the outcomes of Stage 1 in a timely 
manner. 

3.35 SSROC submits that should delays occur beyond the middle of 2005, some 
member councils are likely to procure separate long term disposal services to 
satisfy the requirements of the NSW Local Government Act and to relieve pressure 
for action advocated by their local communities. SSROC submits that such a split 
in direction would compromise the viability of Stage 2.  

3.36 The applicant states that to manage and direct the proposed changes, it is preparing 
the establishment of a set of key reference groups within the region, whereby each 
group will be responsible for a significant component of Stage 2 and to maintain 
regular contact with the SSROC Board. SSROC submits that each staged change 
would require the endorsement of the Board.  

3.37 SSROC submits further that evidence from similar jurisdictions around the world , 
such as East Sussex County Council in England has indicated that a timeframe of 
4-5 years is required to deliver a large scale project of this type. The applicant 
states that in order to provide the continuity between Stage 1 and 2, the 
procurement of a longer-term regional waste management contract would need to 
commence no later than the first quarter of 2006. SSROC submits that selection of 
one or more Service Providers would need to be made over 12-18 months. The 
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applicant submits that this time frame would allow a lead in period of a minimum 
of 36 months to plan and establish the agreed changes, during the closing period of 
the Stage 1 contract.  

3.38 SSROC submits further that whilst the proposed Stage 2 arrangements are not 
directly related to the arrangements the subject of this application, the ability to 
contract regional services over the short term – as Stage 1 – provides member 
councils with the stability of a reasonable time period, of up to seven years, to 
prepare for longer term arrangements under Stage 2. 

Counterfactual 

3.39 SSROC submits that it is possible that member councils could continue to operate 
their waste services and the disposal of waste on an individual council-by-council 
basis, but there are implications associated with this approach, including: 

 the existing monopoly provider could offer contractual arrangements to 
individual councils, grading the attractiveness of the offer to each one 
commensurate with the likely benefits to both parties – in such areas as 
volume of waste available, and proximity of council area to existing or 
proposed disposal points; 

 at this time, the existing monopoly provider, WSNSW, could secure 
medium/long term contracts, on an individual council basis, without the 
need to engage in a tender process, on the grounds that there appears to be 
no viable competitor to provide an alternative service; 

 without critical mass of product available, large enough to secure capital 
investment commitment, no competitor to the existing monopoly provider 
is likely to invest resources in securing supply for smaller individual 
contracts; 

 without the promotion of new competitors into this sector of the waste 
industry, fresh investment is unlikely to be introduced, resulting in the 
continued practice of landfilling waste and the serious degradation which 
will continue to damage the environment within the Sydney Metropolitan 
Area. 
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Submissions from interested parties 
3.40 On 9 July 2004 the ACCC commenced a process of public consultation with 

regard to the arrangements the subject of this application. As a part of this process 
the ACCC sought submissions from a wide range of interested parties, including 
industry groups, waste service providers, recycling entities and relevant councils as 
to the likely public benefits and detriments and effects on competition from the 
proposed arrangements. The public consultation process closed on 19 August 2004 
and the ACCC received submissions from the following interested parties: 

 Waste Contractors and Recyclers Association of NSW 

 Waverley Council 

 Department of Conservation (NSW) 

 Total Environment Centre Inc 

 Waste Service NSW 

3.41 Copies of all submissions were placed on the ACCC’s public register. 

Waste Contractors and Recyclers Association of NSW 

3.42 The Waste Contractors and Recyclers Association of NSW (WCRA) submitted 
that they were opposed to the granting of interim authorisation by the ACCC until 
certain issues had been clarified and resolved. Such issues include: 

 the process of selecting a site, undertaking relevant studies, obtaining 
relevant approvals and constructing a Solid Waste Class One transfer 
and/or disposal facility generally takes between 18 months and four years 
to complete; 

 if Waste Service NSW is the successful Tenderer in the proposed 
arrangements, this will further compound the fact that councils currently 
have no choice in service provider and further restrict the ability for new 
players to enter the market. Waste Service NSW will also be provided with 
an unfair advantage and competition and fair trade will be restricted; 

 if the ACCC agrees with the applicant’s proposed programme of activities 
as outlined in section 3 of the application, then this will create an 
insurmountable barrier to entry to all potential respondents who do not 
currently have Solid Waste Class one disposal facilities within NSW; 

 SSROC’s application contains ambiguous terms, including ‘Transfer’, 
Kerbside’, ‘Processing’ and ‘Collection’; 

 the application may be extended to include ‘Kerbside Collection’; and 

 the successful Tenderer may be able to cross-subsidise ‘Kerbside 
Collection’ by virtue of the fact that they have a monopoly position in the 
transfer and disposal of Solid Waste Class One waste material. 
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3.43 The WCRA submitted that the above issues are of major concern and thus 
recommended that the ACCC seek clarification of these issues in the form of an 
amended application, prior to granting interim authorisation.  

Department of Environment and Conservation (NSW) 

3.44 The Department of Environment and Conservation (NSW) (the Department) 
submitted that it is interested in the environmental outcomes of the arrangements 
the subject of this application, in particular it’s potential to contribute to the goals 
of resource recovery and reduction of waste disposed to landfill.  

3.45 The Department stated that the NSW Waste Avoidance and Resource Recovery 
Strategy (the strategy) recognises the role that alternative waste treatment 
technologies play and that it supports regional arrangements which will contribute 
to that outcome.  

3.46 The Department states that the strategy has four outcome areas: 

 Preventing and avoiding waste 

 Increased recovery and use of secondary resources 

 Reducing toxic substances in products and materials 

 Reducing litter and illegal dumping 

The Department submits that under the strategy it is proposed that by 2014 there 
will be an increase in the recovery and utilisation of materials from the municipal 
sector waste stream from the current 26% level to 66%. It is submitted that in order 
to gain an increase of this level there will need to be action in several areas, 
including the treatment of residual waste though one of a number of alternative 
waste treatment technology systems. It is further submitted that progress towards 
66% recovery will depend on a combination of gradual improvements of existing 
collection systems, the introduction of new materials processing facilities and the 
commissioning of alternative waste treatment technology plants.  

3.47 The Department submits that is has been working with and assisting groups of 
councils to develop and implement regional arrangements, including the inner 
Sydney group of councils and the Macarthur group of councils, all of whom have 
been granted authorisation by the ACCC for collective waste disposal 
arrangements. 

3.48 With regard to the public benefits that are likely to flow from SSROC’s proposed 
arrangements, the Department states that it believes that there is a direct link 
between overall community benefit and improved environmental and resource 
recovery outcomes. The Department submits that in order to maximise the benefits 
to the public, the principal aims of regional arrangements should be to increase 
materials processing capacities and capabilities, to improve environmental 
outcomes, reduce system costs , increase long term economic processing and 
market stability, increase transport efficiencies and to reduce dependency on 
landfill as a disposal method. 
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3.49 The Department suggested that with regard to the domestic residual waste stream 
the above benefits will only be realised through increase resource recovery and the 
application of alterative waste treatment technology. The Department stated that it 
released the Alternative Waster Treatment Technologies Assessment Handbook 
and Assessment Tool in November 2003 and accompanying guide, to provide 
NSW councils options for alternative waste treatment technology. The Department 
states that in its guide, it indicates that a key pre-requisite for the successful 
procurement of alternative waste treatment technology is providing a level of 
certainty both in terms of long term participants and the quantity of material 
available to be processed.  

3.50 The Department suggested that any authorisation that does not include a 
requirement for alternative waste treatment as an outcome should be for a limited 
period in respect of any landfill component and this would allow the option for 
improved recovery to be revisited as this technology becomes more established. 

Total Environment Centre Inc  

3.51 Total Environment Centre (TEC) submits that it strongly advocates the 
establishment of ecologically sustainable development and increased resource 
recovery requirements in SSROC’s proposed arrangements.  

3.52 However, TEC submits that SSROC’s application does not sufficiently consider 
public and environmental benefits that can be gained from early commitment to 
substantial resource recovery. TEC is concerned that if the proposed arrangements 
are authorised, they may result in public and environmental detriment through the 
lock-in of inferior waste disposal destinations, including landfill. 

3.53 TEC considers that SSROC’s application includes a vague commitment to 
resource recovery levels, which is in direct conflict with NSW Government 
policies which articulate a strong desire to divert waste away from landfill and 
towards increased levels of resource recovery. 

3.54 TEC submits that any determination by the ACCC on SSROC’s application should 
ensure progress towards the 66% resource recovery target of the NSW 
Government’s waste avoidance strategy, rather than lock-in of inappropriate 
disposal outcomes. TEC submits further that contracts should be limited to three 
years, not up to seven years and that at the end of the contract period the level of 
resource recovery should be assessed and further joint tendering approval should 
be dependent on whether there has been progress towards the 66% target, rather 
than waiting until 2012 to seek to achieve the target. 

3.55 TEC submits that it is of the strong view that SSROC has not demonstrated that the 
public benefits from the proposed arrangements would outweigh the anti-
competitive detriments presented by the approval of a long term joint tendering 
process. 

3.57 TEC states that SSROC’s application does not include increased resource recovery 
rates as a public benefit from the proposed arrangements and that the application 
only includes one unsubstantiated reference to ‘…beneficial environmental, 
economic and social outcomes for the region.’ 

 26



3.58 TEC submits further that the Glossary of Terms section in the relevant application 
misrepresents ‘Residual waste’ as having ‘no recoverable value, and can only be 
discarded at landfills’. TEC stated that alternative waste treatment operations can 
now reclaim up to 80% of materials from residual waste.  

3.59 TEC also submits that in the breakdown of waste types in Appendix 1 of SSROC’s 
application, it shows that SSROC is currently recovering only 36% of their waste 
and that under the application for joint tender there are no plans to increase the 
level of resource recovery. TEC notes that the application suggests that a plan for 
further resource recovery may be in place after 2012, but TEC is of the view that 
this time period is too long a delay to be practical to reach the 2014 due date. 

3.60 TEC submits that it is essential that the ACCC determination ensures that recovery 
rates by SSROC converge with the strategy targets, rather than let them ‘fall 
between the cracks’. TEC suggested that the ACCC determination should adopt 
the NSW Government’s target for municipal waste and recognise the staggered 
timing involved in achieving it when granting SSROC’s right to call for long term 
contracts. 

3.61 TEC further submits that waste to energy via landfill or use of low grade compost 
as day cover in landfills is not in accord with the NSW Government’s target and 
that day cover is simply a dumping of waste in another form. TEC also stated that 
waste to energy, such as bioreactor in a landfill also does not comply with the 
relevant target.  TEC submits that projections of waste diverted from landfill used 
by the NSW Government and its expert advisors, assumes a certain waste flow to 
landfill, which can be found in landfill capacity reports by Wright (2001, 2002).  

3.62 TEC states that the development consent for Woodlawn (Collex) provides for 
receipt of up to 400,000 tpa of Sydney waste, with the requirement of a reduced 
input each five years. TEC stated that while the organic waste segment may 
contribute to a bioreactor, it is not part of the diversion target and that the 
requirement of a reducing input to Woodlawn recognises there will be staggered 
development of higher value resource recovery, with increasingly less reliance on 
landfill.  

3.63 TEC recognises Wright’s comments that with a take up pace of six year intervals 
potential capacity shortfall should be avoided with Woodlawn taking waste or if 
Eastern Creek is developed further. TEC submits that the determinations made by 
the ACCC can either support or undermine the NSW target and that the integration 
in the determination of the specific target and its staggered achievement will 
support implementation of the target and achievement of significant public 
benefits.  

3.64 TEC suggested that the ACCC should specify that in council tenders calling for 
long term waste contracts (10 or up to 15 years) there is a reduction in the 
nominated waste flows in accordance with the NSW target of 66%, either met in 
one step or two steps. TEC submits that each council grouping is large enough to 
capture the broad characteristics of municipal waste and there should not be a 
difficultly in applying the percentage cut.  
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3.65 TEC noted that the NSW Government’s strategy reported that current decision 
making models are being driven by narrow individual technology components 
without clear evidence of performance and that there is little consideration of 
economic, environmental and social costs and benefits for local communities, or 
how to optimise system-wide operation and performance in decisions on waste 
management and resource recovery technologies.  

3.66 TEC submits that without embedding economic, environmental and social goals in 
tenders for waste management and resource recovery services, councils are likely 
to lock-in the cheapest arrangements, excluding the possibility for improved 
outcomes to the detriment of the public interest. 

3.67 TEC submits that the draft strategy received over 75 submissions, in which the 
overall reaction was positive. TEC stated that an independent report on the 
community’s response to the draft strategy found that most individuals considered 
the issues contained in the draft to be of ‘extreme importance’ and that many 
people commented that the targets were not backed up by clear actions to achieve 
them. TEC submits that in this light, the inclusion of sustainability criteria within 
tenders for waste service provision is a critical factor in addressing the public’s 
desire for improved outcomes in this area. 

3.68 TEC submits further that there is confusion over the definitions of alternative 
waste technology with the resulting impression that all alternative waste 
technologies deliver diversion of waste from landfill and recovery of resources, 
which is not the case. TEC submits that it is highly inappropriate that bioreactor 
landfills are considered alternative waste technologies and their definition as such 
is misleading.   

3.69 TEC submits that bioreactor landfills best practice alternative waste technologies 
utilise a series of processes to optimise resource recovery, including: material 
sorting; waste separation; enclosed composting; anaerobic digestion; open window 
composting and land application. TEC stated that residuals from the process are 
then committed to a bioreactor landfill, which is the case with the Waste Services 
NSW/UR-3R facility in Western Sydney, which diverts 80% of waste from 
landfill, recovering 17,000 tonnes of recyclable material annually. TEC stated that 
the facility also reduces greenhouse emissions by 300,000 tonnes per year, 
produces 23,500 tonnes of high quality compost and fertiliser products and creates 
17,000 MWh of electricity annually. 

3.70 TEC submits that other higher value alternative waste technologies may appear to 
cost more for individual councils attempting to achieve the greatest public benefit 
through greater sustainability, however the aggregation of contracts enabled by the 
group tendering process would eventually reduce costs through economies of 
scale.  

3.71 TEC stated further that as the proliferation of alternative waste technology grows 
and the technologies are mainstreamed, reduced costs and increased competition 
will push down prices further, which will ultimately result in ecologically 
sustainable resource recovery and waste management practices to become more 
broadly available and more cost-effective. 
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3.72 TEC noted that community support for more sustainable practices despite 
increased costs has been well documented.  

3.73 TEC suggested that to ensure public benefit, environmental benefit and ongoing 
competition in the waste management  and resource recovery sector, the ACCC 
should require the following from SSROC joint tenders for waste disposal 
services: 

 Joint tenders should specify whether the method of disposal is landfill, 
bioreactor landfill or high value alternative waste technology; 

 All joint tenders that define their waste management technology as 
alternative waste technology should be required to ensure that at least 70% 
of waste collected is to be diverted from landfill; 

 Joint tenders should require a minimum level of diversion of waste from 
landfill; 

 Joint tenders should require the significant contribution to the achievement 
of the NSW Waste Avoidance and Resource Recovery Targets; 

 Joint tenders for landfill services (as opposed to alternative waste 
technology) should be limited to a period of up to three years. 

Waste Service NSW  

3.74 Waste Service NSW (WSNSW) submits that it strongly supports: 

 initiatives that encourage the introduction of  processing solutions that will 
provide superior and sustainable environmental outcomes to the residents of 
Sydney and NSW.  

 Awarding long term contracts to the providers of genuine alternative waste 
technology solutions in order to remove some of the risk of making the initial 
capital investment in the necessary infrastructure. 

 A competitive market for alternative waste technology. 

 The waste policy of the NSW State Government, including its Waste Avoidance 
and Resources Recovery Strategy. 

3.75 WSNSW submits that it is opposed to long term joint regional tenders where the 
method of waste disposal is landfill (whether conventional or bioreactor). WSNSW 
is concerned that SSROC’s application has been made for the provision of waste 
transfer, processing and disposal services for a period of up to seven years. 
WSNSW considers that this statement is not sufficiently specific as to whether the 
intended method of disposal is landfill or alternative waste technology. 

3.76 WSNSW also stated that contrary to assertions made by SSROC, the putrescible 
waste disposal market is already competitive. WSNSW stated that if each council 
were to tender for landfill services, both Collex and WSNSW would compete 
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vigorously in the tender and that in June 2004 Collex was successful, over 
WSNSW, in securing waste disposal services for Ryde Council. 

3.77 WSNSW submits that in the case of SSROC, the level of competition would be 
enhanced given the proximity of the SSROC waste streams to the Collex Clyde 
transfer facility and the importance of the SSROC waste streams to the viability of 
the Lucas Heights landfill. WSNSW stated that all the public benefits argued by 
SSROC could be achieved without the authorisation. 

3.78 WSNSW is also concerned that a long term contract for landfill services will not  
encourage the entry of a new player, in conjunction with the regulatory hurdles in 
the industry. WSNSW is further concerned that the proposed arrangements will 
significantly retard the development of viable alternative waste technology 
solution for the southern Sydney region, by removing the availability of the 
putrescible waste stream from the market for the proposed (up to) seven year 
period of authorisation. 

3.79 WSNSW considers that the following conditions should be attached to 
authorisation of the proposed arrangements: 

  tenders for waste disposal services should specify whether the required 
method of disposal is landfill (conventional or bioreactor) or alternative 
waste technology 

 Joint tenders for landfill (if allowed) should be limited to a period of 3 
years  

 Joint tenders for alternative waste technology should specify the minimum 
level of waste diversion to be diverted from landfill. WSNSW recommends 
that a minimum of 70% diversion from landfill should be achieved for a 
process to claim to be genuine alternative waste technology 
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THE PUBLIC BENEFIT TEST 

4.1 The ACCC may only grant authorisation where the public benefit test in section 90 
of the Act is satisfied.  

4.2 SSROC lodged an application for authorisation under sub-section 88(1) of the Act 
to: 

• make a contract or arrangement, or arrive at an understanding, a provision 
of which would have the purpose, or would have or might have the effect, 
of substantially lessening competition within the meaning of section 45 of 
the Act; and 

4.3 In assessing an application made under sub-section 88(1) of the Act to make 
arrangements that might substantially lessen competition within the meaning of 
section 45 of the Act, the relevant test that the applicants must satisfy for 
authorisation to be granted is outlined in sub-section 90(6) of the Act. 

4.4 Under section 90(6) of the Act, the ACCC may grant authorisation in respect of a 
proposed contract, arrangement or understanding that may have the purpose or 
effect of substantially lessening competition if it is satisfied that: 

• the contract, arrangement or understanding would be likely to result in a 
benefit to the public; and 

• this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would be likely to result from the contract, 
arrangement or understanding. 

4.5 In deciding whether it should grant authorisation, the ACCC must examine the 
anti-competitive aspects of the arrangements or conduct and the public benefits 
arising from the arrangements or conduct, weighing the two to determine which is 
greater.  Should the public benefits or expected public benefits outweigh the anti-
competitive aspects, the ACCC may grant authorisation. 

4.6 If this is not the case, the ACCC may refuse authorisation or, alternatively, in 
refusing authorisation, indicate to the applicant how the application could be 
constructed to change the balance of detriment and public benefit so that 
authorisation may be granted. 

4.7 Section 91(3) of the Act allows the ACCC to grant authorisation subject to 
conditions as a means of ensuring that the public benefit outweighs the anti-
competitive detriment. 
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Definition of public benefit and anti-competitive detriment 
4.8 Public benefit is not defined by the Act. However, the Australian Competition 

Tribunal has stated that the term should be given its widest possible meaning.  In 
particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic 
goals of efficiency and progress.18

4.9 Similarly, public detriment is not defined in the Act but the Tribunal has given the 
concept a wide ambit.  It has stated that the detriment to the public includes: 

…any impairment to the community generally, any harm or damage to the aims pursued 
by the society including as one of its principal elements the achievement of the goal of 
economic efficiency.19

4.10 The public detriment relevant to the consideration of this application is that 
constituted by the potential for lessening of competition. 

Future with-and-without test 
4.11 The ACCC also applies the ‘future with-and-without test’ established by the 

Australian Competition Tribunal to identify and weigh the public benefit and anti-
competitive detriment generated by arrangements for which authorisation has been 
sought.    

4.12 Under this test, the ACCC compares the public benefit and anti-competitive 
detriment generated by arrangements in the future if the authorisation is granted 
with those generated if the authorisation is not granted.  This requires the ACCC to 
predict how the relevant markets will react if authorisation is not granted.  This 
prediction is referred to as the counterfactual. 

Term of authorisation 
4.13 Section 91(1) of the Act allows the ACCC to grant authorisation for a specific 

period of time.   

4.14 The ACCC may authorise different aspects of conduct for which authorisation is 
sought for different periods. 

4.15 Under section 88(12) of the Act, authorisation does not operate retrospectively. 
Accordingly, any agreement made prior to this authorisation coming into effect 
does not receive protection afforded by this authorisation, other than that already 
covered by interim authorisation.   

                                                 
18 Re 7-Eleven Stores; Australian Association of Convenience Stores Incorporated and Queensland 
Newsagents Federation (1994) ATPR ¶ 41-357 at 42677 
19 Ibid at 42683. 
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 EVALUATION 

This application for authorisation 
5.1 SSROC has sought authorisation to jointly tender and contract for the services of 

contractors to provide waste transfer, processing and disposal services to the 
respective local government areas.   

Market definition 
5.2 The first step in assessing the competitive effects and the public benefit/detriment 

of the conduct for which authorisation is sought is to consider the relevant 
market(s) in which that conduct occurs. 

5.3 The ACCC may use market analysis to identify and measure the public benefit and 
anti-competitive detriment resulting from arrangements for which authorisation has 
been sought.  However, depending on the circumstances, the ACCC may not need 
to comprehensively define the relevant markets as it may be apparent that a net 
public benefit will or will not arise regardless of the scope of the defined market. 

5.4 In respect of the product market in which SSROC seeks to collectively tender, the 
ACCC notes that it could be narrowly defined to include the transfer, processing 
and disposal of residual waste (i.e. those products in respect of which the councils 
seek to collectively negotiate) or more broadly defined to include the transfer, 
processing and disposal of waste more generally.   

5.5 With respect to the geographical boundaries of the market, the ACCC notes that 
this market may also be narrowly defined on a regional basis as, typically, the 
transfer, processing and disposal stations are located in close proximity to the area 
from which the waste is collected.  The ACCC notes however that recent 
developments indicate that the geographic proximity of such facilities is no longer 
determinative of a provider’s ability to participate in a market – in particular the 
Collex waste disposal facility is located some distance from the Sydney 
metropolitan areas it services.  

5.6 While it notes these features, in its consideration of this application for 
authorisation, the ACCC has formed the view that it is not necessary to 
comprehensively define the relevant markets.  In this respect, it is the ACCC’s 
view that its assessment will not be overly affected by the possible variation in 
precise market definition.   

Future with-and-without test 
5.7 As noted at paragraph 4.11, in order to identify and measure the public benefit and 

public detriment generated by the conduct for which authorisation is sought the 
ACCC applies the ‘future with-and-without test’.  This involves identifying a 
counterfactual, that is, making a prediction as to what will happen if authorisation 
is denied.  The ACCC will compare the public benefits and public detriment that 
will result in the future if authorisation is granted with the counterfactual.   
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5.8 As stated at paragraph 3.39, the applicant submits that the likely counterfactual is 
where the councils continue to operate their waste services and the disposal of 
waste on an individual council-by-council basis.  

5.9 The ACCC also considers that a likely counterfactual is a situation where either: 
the councils continue to engage the services of WSNSW under the current annual 
gate price arrangements; or the SSROC councils individually tender for the 
services of contractors to transfer, process and dispose of residual waste.20 

5.10 To the extent that the counterfactual adopted may affect the ACCC’s assessment of 
the proposed arrangements, this is discussed where relevant in the ACCC’s 
assessment of the effects on competition and public benefits of the proposed 
arrangements below. 

Effect on Competition 
5.11 As discussed in Section 4, the ACCC must assess the extent to which the proposed 

arrangements give rise to any detriment to the public constituted by any lessening 
of competition that flows from the proposed arrangements. 

5.12 The ACCC notes that, at present, WSNSW, operates as the primary provider of 
waste transfer, processing and disposal services to the majority of councils in 
greater metropolitan Sydney, including all councils party to the current application. 
These arrangements between the SSROC member councils and WSNSW are 
however informal and neither party is bound in the longer term.  While, to date, no 
council has chosen to individually tender for the provision of these services, the 
ACCC considers that the informal arrangements would not unduly restrict a 
council were it to choose to do so.   It is noted however, that, by allowing 
(potentially) a single company to provide residual waste management services to 
the applicant for the next 5-7 years, the proposed arrangements could increase 
barriers to entry.   

5.13 This arrangement has the potential to lessen barriers to entry- for example new 
entrants currently bear the risk that, having established a new facility, they may be 
unable to secure enough business to ensure adequate returns on their investment.  
In particular it appears that those councils that may seek to individually contract 
with an alternative provider are unlikely to be able to offer the critical mass of 
waste necessary to provide sufficient return on the investment. The applicants’ 
assertions that it is only by tendering collectively that they can offer the critical 
mass of waste necessary to justify such investment, thereby lowering this potential 
barrier to entry. The ACCC, notes however, that significant barriers to entry 
remain. 

5.14 The ACCC also notes that the 10 councils party to the proposed arrangements 
generate only a small proportion of the total volume of residual waste generated in 
the Sydney metropolitan area.  Potential new market entrants would still be able to 

                                                 
20 If the total value of any Councils prospective contract is less than $100,000, that council would not be 
required to tender. 
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compete for the provision of these services to other councils.  Furthermore, the 
proposed arrangements will only be in place for a relatively short period of time, 
thus not restricting competition in the long term.  

5.15 In addition, the ACCC notes that the cost of any restriction on competition 
generated by the arrangements, for example, increased prices, less choice or lower 
quality of products and services, will ultimately be borne by SSROC members and 
their ratepayers.  Consequently, it is unlikely that the applicant will seek to engage 
in conduct which would lessen competition for the provision of these services. 

5.16 Furthermore the ACCC considers that the Tender process has the potential to 
increase competition in the market for the provision of waste transfer, processing 
and disposal services.  Specifically, the arrangements create a competitive 
environment for the provision of these services at a particular point in time (i.e. 
when the tender process is run).  In this respect, the ACCC notes that SSROC has 
received three Tenders and two expressions of interest to provide the relevant 
services, which suggests that competition exists for the provision of waste transfer, 
processing and disposal provided that there is a critical mass of waste sufficient to 
justify the capital investment necessary for new providers to enter the market.   

5.17 While the proposed tender process will result in either one Tenderer or a number of 
Tenderers servicing the councils, this is likely to be on more competitive terms 
than is currently the case.  In this respect, the ACCC again notes the argument of 
SSROC that the joint tender arrangement has the potential to increase competition 
within the market by offering a consolidated volume of product to new providers.  

5.18 While the proposed contract term is for a relatively short period of  5-7 years, the 
ACCC considers that a successful Tenderer(s) may still invest in infrastructure in 
the region during this time, especially in light of the proposed Stage 2 
arrangements, which will offer longer term arrangements for the transfer and 
disposal of waste in the SSROC region and which will be open for Tender prior to 
the completion of the 5-7 year contract term.  

5.19 In addition, the ACCC notes that if a service provider other than WSNSW is 
selected by SSROC this may also increase the level of competition within the 
participating council areas for the provision of other like waste service facilities 
and in adjoining geographical markets also currently served exclusively by 
WSNSW.  That is, once a new entrant is established, it may be able to compete for 
the provision of other services with the participating council areas and/or for the 
provision of services in adjoining areas which do not have the critical mass of 
waste to justify the investment necessary to establish a competing service provider. 

5.20 This was evidenced in SSROC’s recent recycling tender where an alternative 
service provider to WSNSW provided a more competitive tender and thus was 
successful in gaining the contract for the relevant services. 

Conclusion 

5.21 For the reasons outlined above, the ACCC considers that the anti-competitive 
detriment generated by the proposed arrangements is likely to be minimal.  The 
ACCC considers that the proposed arrangements are likely to in fact increase 
competition in the market for waste transfer, processing and disposal services.  The 
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public benefits which the ACCC considers may flow from this increase in 
competition are discussed below.   

Public Benefit 
5.22 In order to grant authorisation, the ACCC must be satisfied that the proposed 

arrangements would result in a benefit to the public that outweighs any detriment 
to the public constituted by any lessening of competition arising from the 
arrangements. 

5.23 The ACCC considers the public is likely to benefit from the introduction of the 
proposed arrangements on several levels. 

Competition for the provision of waste transfer, processing and disposal services 

5.24 As noted above, the ACCC considers that the proposed arrangements have the 
potential to provide for greater competition between potential new providers and 
the incumbent service provider.   

5.25 The applicant submits that the councils currently participating in its regional 
recycling contracts are likely to save in excess of $2.5 million per annum in 
operational costs and SSROC anticipates that there are likely to be similar cost 
savings for the councils participating in the arrangements the subject of this 
application. While the ACCC has not had access to information to allow it to 
independently assess SSROC’s estimated cost saving, it accepts that the proposed 
arrangements are likely to result in increased price competition between potential 
services providers and consequently cost savings to SSROC members.   

5.26 Given that the Local Government Act 1993 requires that the income from the 
domestic waste management charge levied on ratepayers must be calculated so as 
not to exceed the reasonable costs of the provision of domestic waste management 
services, lower fees would be passed on to ratepayers in the form of a lower 
domestic waste management charge which the ACCC considers to be a public 
benefit. 

5.27 In addition, the ACCC considers that the proposed arrangement has the potential to 
result in an increase in competition for the provision of other similar waste services 
within the councils’ regions and/or increased competition for the provision of the 
waste services the subject of the application in adjoining council regions.  To the 
extent that this occurs, this is also likely to be reflected in lower domestic waste 
management charges to ratepayers. 

Transportation cost savings and new infrastructure 

5.28 SSROC submits that its recent recycling Tender has allowed at least one service 
provider to locate new processing facilities closer to the source of supply, which 
has resulted in various public benefits which are outlined at 3.17 of this draft 
determination and which include a reduction in transport/logistical costs.  

5.29 The ACCC considers that the proposed arrangements may also result in a reduction 
in transport and logistical costs for the successful service provider(s) and which are 
likely to flow to SSROC councils and their constituents in the form of reduced 
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charges. SSROC submits that out of the three Tenders it received, two complied 
with the selection criteria: Collex and WSNSW. At present Collex operates one 
waste disposal facility at Woodlawn in NSW and two transfer stations: one at Port 
Botany and one at Greenacre.   Port Botany and Greenacre are not located in the 
SSROC region and Woodlawn is a considerable distance away from the SSROC 
region.  Similarly, the waste disposal and transfer facilities operated by WSNSW 
are not located in the SSROC region.  Presumably it is costly to transport residual 
waste long distances for processing, as such the successful Tenderer may also 
consider investing in infrastructure in the SSROC region in order to reduce its 
transport/logistical costs and to improve its operational efficiencies. The ACCC 
considers that these costs savings are likely to flow to consumers in the form of 
reduced charges and rates.  

5.30 The ACCC notes that the proposed arrangements are for a relatively short period 
(5-7 years) but considers that this is not likely to deter investment in the region by 
a successful Tenderer(s). In addition to the likely cost savings that the successful 
service provider(s) is likely to experience from investing in infrastructure in the 
region, the ACCC considers that service providers involved in Stage 1 of SSROC’s 
waste management strategy may wish to use the initial 5-7 year period to display 
their capabilities to carry out waste disposal services for the SSROC region over 
the longer term, as a part of Stage 2 of SSROC’s waste management strategy.  

5.31 As stated previously in this draft determination SSROC anticipates that the Tender 
process for its Stage 2 arrangements will commence prior to the expiration of the 
Stage 1 contracts. Presumably service providers who have infrastructure 
established in the region and who have shown their ability to carry out the requisite 
services to a level that satisfies SSROC members will be in a positive position if 
they chose to Tender for the Stage 2 arrangements. 

Transaction cost savings 

5.38 The ACCC considers that the SSROC member councils are likely to experience 
transaction costs savings as a result from a joint tender process, as opposed to each 
council individually tendering for the provision of residual waste services. The 
ACCC has not had access to information to allow it to independently assess the 
extent of cost savings likely to accrue to member councils, however more 
generally, the ACCC accepts that running a single, joint tender process would 
result in transaction cost savings compared to a situation where each council 
individually ran a tender process. 

5.39 Such savings are likely to be reflected in lower domestic waste management 
charges to ratepayers which the ACCC considers would be a public benefit. 

5.32 However, the ACCC considers it by no means certain that, in the absence of the 
proposed arrangements, individual councils would choose to tender for the 
provision of these services.  The ACCC notes that in the past none of the SSROC 
member councils have chosen to do so.  Rather all have chosen to operate under an 
informal arrangement with WSNSW.   

5.33 As such, while the ACCC considers that transaction cost savings would accrue to 
the councils in jointly tendering, compared to a situation where each council 
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tendered individually, the extent to which councils would in fact tender 
individually absent of the proposed arrangements is unclear.   

5.34 The ACCC therefore accepts, but on the basis of the available information does not 
place great weight on, the argument that a public benefit would arise through 
reductions in the domestic waste management charge as a result of transaction cost 
savings accruing through the councils running a joint tender process for the 
provision of waste transfer, disposal and processing services. 

Environmental benefits 

5.35 The ACCC considers that the joint tendering arrangement has the potential to 
result in environmental benefits, specifically through the potential development of 
alternative waste technology in the longer term.  That is, waste processing 
technologies that provide alternatives to landfill disposal. 

5.36 The applicant submits that it supports the NSW Government’s Waste Avoidance 
and Resource Recovery Strategy and that accordingly its own waste management 
strategy is in line with the NSW Government’s strategy, which encourages the 
reduction in the use of landfill and an increase in the use of alternative waste 
technologies.  

5.37 This approach is reflected in SSROC’s October 2004 Tender document, which 
does not nominate a preferred method of waste disposal and states that SSROC 
member councils are keen to work with the successful Tenderer(s) to achieve 
environmental outcomes.  Further, Tenderers were required to complete an 
environmental questionnaire, which, in addition to other criteria, sought 
information about the environmental programs that the Tenderer has established, 
including environmental monitoring and research and development into the use of 
renewable energy.  

5.38 Similarly, because the proposed arrangements are collective, SSROC has 
submitted that it will be more viable for its member councils to improve the 
environmental awareness of the selected service providers and to introduce better 
environmental controls on the collection and processing of residual waste in the 
SSROC region. 

5.39 Development of alternative waste technology would lead to a reduction in the use 
of landfill as a means of waste disposal with associated environmental benefits 
which the ACCC considers would constitute a public benefit.  However, given the 
requirements of the NSW Government’s Waste Avoidance and Resource Recovery 
Strategy, the ACCC considers that it is likely that alternative waste technology will 
be introduced in the Sydney metropolitan area regardless of whether the SSROC 
member councils collaboratively tender.  The ACCC acknowledges however that 
the proposed arrangement has the potential to result in a greater incentive for 
providers to establish alternative waste technologies more immediately, (especially 
in light of the proposed Stage 2 arrangements), to meet the waste management 
needs of the SSROC member councils.   

5.40 The ACCC has however received a number of submissions noting that the length 
of contracts entered into under the tender process should not be used as a means to 
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delay the reduction in the use of landfill as a method of waste disposal.  These 
parties consider that any such delays would be to the detriment of the public.   

5.41 It is noted however that the NSW Department of Environment and Conservation, 
pursuant to the NSW Waste Avoidance and Resource Recovery Act 2001, may ask 
local councils to provide reasons as to any non-compliance with the objectives of 
the NSW Waste Avoidance and Resource Recovery Strategy, including resource 
recovery targets. 

5.42 Given this, the ACCC expects that the SSROC member councils will act in 
accordance with the NSW Waste Avoidance and Resource Recovery Act 2001 and 
take into consideration waste management techniques which will provide outcomes 
inline with the NSW Waste Avoidance and Resource Recovery Strategy when 
evaluating and selecting tenders.  

Certainty  

5.43 The applicant submits that the proposed arrangements will provide certainty to 
member councils in terms of pricing levels and practice and procedures. The 
applicant states that under current informal arrangements with WSNSW most 
member councils have no specific contracts and as such they are exposed by 
having no agreed terms and conditions for the delivery of residual waste services.  

5.44 SSROC submits that under current arrangements there is no regular pricing for 
gate fees, which has made it difficult for SSROC councils to prepare budgets for 
the year (council budgets are finalised in the first quarter of the year, whilst gate 
prices are set at the start of the financial year) and there is little certainty for 
councils that practices, processes or procedures will not change to their detriment.  

5.45 The ACCC accepts that formal contracts for the transfer and disposal of residual 
waste in the SSROC region are likely to provide price and procedural certainty to 
SSROC member councils over a longer period of time than currently exists. The 
ACCC also considers that this certainty will flow to council constituents who are 
less likely to experience fluctuating domestic waste charges if gate fees remain 
consistent and similarly constituents are less likely to experience varying residual 
waste disposal and transfer practices from service providers if such procedures are 
formalised in a contract. 

Improvement in quality of services  

5.46 SSROC submits that the quality of residual waste management services will 
improve in the SSROC region as a result of the proposed arrangements. The 
applicant states that under the proposed arrangements SSROC will be able to 
implement a common set of standards to raise the quality of waste management 
services across the SSROC region. Further, SSROC submits that implementing 
occupational health and safety improvements across the whole region will be more 
viable. 

5.47 The ACCC accepts that the quality of residual waste management performed in the 
SSROC region is likely to improve as a result of the proposed arrangements. The 
ACCC concurs with the applicant that the proposed arrangements will allow 
SSROC to implement a common set of standards in its waste management 
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contracts, to a degree that satisfies their needs. This process is likely to result in an 
improvement in the quality of residual waste services currently performed across 
the whole SSROC region. 

5.48 Further, the ACCC considers that service providers selected to perform the 
proposed arrangements are likely to carry out their services to a high degree during 
the 5-7 contractual term, if they wish to be considered for selection in the proposed 
Stage 2 arrangements. In addition, an increase in the quality of waste management 
services in the SSROC region may encourage waste service providers in adjoining 
regions to improve their own services.  

5.49 The ACCC considers that an increase in the quality of residual waste management 
services in the SSROC region to be a public benefit. SSROC residents are likely to 
experience consistent, more efficient collection and transportation of their residual 
waste, improved safety in collection and a general improvement in the methods 
used to collect and transfer residual waste across the entire SSROC region.  

Conclusion 

5.50 Overall the ACCC is satisfied that the proposed arrangements are likely to generate 
benefits to the public. Specifically, the ACCC considers that the proposed 
arrangements are likely to reduce the cost of waste transfer, processing and 
disposal services which will be reflected in lower domestic waste management 
charges to rate payers.  The ACCC also considers that the proposed arrangement 
may lead to an increase in the quality of residual waste management services 
provided to residents of the SSROC region.  

Balance of public benefit and detriment 
5.51 The ACCC may only grant authorisation if it is satisfied that, in all the 

circumstances, the proposed arrangements are likely to result in a public benefit 
that will outweigh any public detriment constituted by any lessening of 
competition. 

5.52 The ACCC considers that the anti-competitive detriment generated by the 
proposed arrangements is likely to be minimal.  Given that competition for the 
provision of the services the subject of the collective tender process to SSROC 
councils contracting individually is currently limited, the ACCC considers that the 
proposed arrangement has the potential to increase competition by providing the 
critical mass of waste necessary to justify investment in the levels of infrastructure 
necessary for new providers to enter the market.   

5.53 The ACCC considers that this increase in the level of competition for the provision 
of these services may lead to some reduction in the price of waste management 
services, likely to be reflected in lower domestic waste management charges to 
ratepayers, which the ACCC considers to be a public benefit. 

5.54 Consequently, the ACCC concludes that the public benefits likely to result from 
the proposed arrangements will outweigh the anti-competitive detriment.   
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Term of the authorisation 
5.55 The ACCC notes that SSROC has sought authorisation for up to seven years from 

the date of the appointment of the winning Tenderer as the nominated service 
provider.  SSROC submits that contracts entered into pursuant to the tender 
process will be for a five year period (up to 31st January 2010) and with each 
council having the option of extending the contract for a further two year period.  

5.56 SSROC states that the seven year period will allow for stability and certainty in 
service provider and price and align member councils along a common pathway 
for waste management, prior to engaging in longer term arrangements in Stage 2 of 
SSROC’s waste management plan. SSROC also submits that this short term period 
will allow member councils to assess the merits of the different types of disposal 
facilities which already exist and which come in to the market in the future, prior 
to contracting for longer term arrangements at the end of this period.  

5.57 In considering previous applications for authorisation of similar arrangements, the 
ACCC has considered that given the establishment costs involved in developing 
new waste management services, amortising establishment costs over too short a 
period of time is unlikely to produce sufficient cost savings for the tender process 
to yield a satisfactory outcome for the Councils.  In addition, the ACCC has noted 
the general preference in the waste industry for longer term contracts.  

5.58 In this instance the ACCC considers that even though the proposed arrangements 
are for a relatively short time frame, successful service providers are still likely to 
invest in the SSROC region and thus seek to meet the needs of member councils 
during the initial 5-7 year contract period, especially in light of the proposed longer 
term arrangements that form Stage 2 of SSROC waste management strategy. 

5.59 Therefore, the ACCC considers that benefits and cost savings are still likely to 
flow to the participating councils and their constituents during the proposed time 
frame. In addition, the ACCC considers that the proposed arrangements will form 
the basis for greater long term costs savings as a part of stage 2 of SSROC’s waste 
management strategy. 

5.60 Further, the ACCC also notes that SSROC received several Tenders in October 
2004 for the proposed arrangements, which indicates that the proposed 5-7 year 
contract term did not dissuade potential residual waste service providers.  

5.61 In respect of the process of running the collective Tender, SSROC was granted 
interim authorisation by the ACCC on 11 August 2004 to advertise the Tender and 
it invited Tenders during the period of 19 October 2004 to 17 November 2004. 

5.62 The ACCC proposes to grant authorisation for the following period: 

• for the concluding of the collective tender process – until 30 June 2005  

• for the term of the contracts entered into under the Tender process up to a 
maximum of 7 years. 
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5.63 The ACCC may review the authorisation, prior to the expiry of the authorisation, if 
there has been a material change of circumstances since the authorisation was 
granted. 
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DRAFT DETERMINATION 

The Application 

6.1 On 7 July 2004, the Australian Competition and Consumer Commission (ACCC) 
received an application for authorisation (A90926) from Botany City Council, 
Canterbury City Council, Kogarah Council, Marrickville Council, Randwick City 
Council, Rockdale City Council, Sutherland Shire Council, Waverley Council and 
Woollahra Council under the auspice of the Southern Sydney Organisation of 
Councils (SSROC). On 2 August 2004, the ACCC received an amended 
application to include Hurstville City Council as an applicant for authorisation of 
the proposed arrangements.  

6.2 The application was made using Form B, Schedule 1 of the Trade Practices 
Regulations 1974.  The application was made under sub section 88(1) of the Trade 
Practices Act 1974 (the Act) and the Competition Code of New South Wales, and 
sought authorisation to: 

• make a contract or arrangement, or arrive at an understanding, a provision 
of which would have the purpose, or would have or might have the effect, 
of substantially lessening competition within the meaning of section 45 of 
the Act. 

6.3 The application relates to an agreement between the SSROC member councils to 
jointly tender and contract for the services of contractors to provide waste transfer, 
processing and disposal services to the respective local government areas.  

The Statutory Test 

6.4 For the reasons outlined in section 5 of this draft determination, the ACCC 
concludes that in all circumstances the provisions of the proposed arrangements 
would or be likely to result in a benefit to the public and that the benefit would 
outweigh the detriment to the public constituted by any lessening of competition 
that would result, or be likely to result if the proposed arrangements were made 
and the provisions concerned were given effect to. 

Conduct for which the ACCC proposes to grant authorisation  

6.5 The ACCC therefore proposes, subject to any pre-determination conference 
requested pursuant to section 90A of the Act, to grant authorisation to application 
A90926 to make and give effect to SSROC’s proposed arrangements for the term 
of the contracts entered into under the Tender process up to a maximum of 7 years.   

6.6 Pursuant to subsection 88(6) the proposed authorisation extends to the City of 
Sydney, should it chose to become a party to the proposed arrangements during the 
period of authorisation. 

6.7 This draft determination is made on 2 March 2005.   
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Interim authorisation 

6.8 On 7 July 2004, SSROC requested interim authorisation to invite tenders from 
interested parties wishing to provide the relevant disposal services. On 11 August 
2004, the ACCC granted interim authorisation in respect of the process of 
advertising the tender.  Interim authorisation will continue to protect the process 
for advertising of the tender until the date the ACCC’s final determination comes 
into effect or until the ACCC decides to revoke interim authorisation. 

Further submissions 

6.9 The ACCC will now seek further submissions from interested parties.  In addition, 
the applicant or any interested party may request that the ACCC hold a pre-
determination conference pursuant to section 90A of the Act. 
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ATTACHMENT A 

 

 

 

Source: http://www.wasteservice.nsw.gov.au
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ATTACHMENT B 

 

Source - http://www.dlg.nsw.gov.au
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