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Summary 
 
The application 
 
On 8 April 2005, Australian Dairy Farmers Ltd (the ADF) lodged an application with 
the Australian Competition and Consumer Commission (ACCC) seeking the revocation 
of authorisation A90782 and its replacement by substitute authorisation A90966. 
 
Authorisation A90782 was granted by the Australian Competition Tribunal (the 
Tribunal) on 16 August 2002 and permitted dairy farmers, subject to a number of 
conditions, to collectively bargain the terms and conditions (including price) of their 
supply contracts with dairy processors.   
 
The immunity granted by the Tribunal was to expire on 1 July 2005, this draft 
determination relates to the ADF’s request to extend the immunity granted to dairy 
farmers for a further five years.  
 
The authorisation process 
 
A key objective of the Trade Practices Act 1974 (the TPA) is to prevent anti-
competitive arrangements or conduct, thereby encouraging competition and efficiency 
in business, resulting in greater choice for consumers in price, quality and service. The 
TPA, however, allows the ACCC to grant immunity from legal action for anti-
competitive conduct in certain circumstances. One way in which parties may obtain 
immunity is to apply to the ACCC for what is known as an ‘authorisation’.  
 
Broadly, the ACCC may ‘authorise’ businesses to engage in anti-competitive 
arrangements or conduct where it is satisfied that the public benefit from the 
arrangements or conduct outweighs any public detriment.  
 
Before the ACCC may grant authorisation to an arrangement it conducts a public 
consultation process, including publishing a draft determination.  As noted above, this 
document is the draft determination in respect of the ADF’s application for revocation 
of authorisation A90782 and its replacement by substitute authorisation A90966. 
 
The ACCC’s assessment of the ADF’s proposed arrangements 
 
Generally, the ACCC considers that collective bargaining arrangements can result in 
benefits to the public – predominantly by improving the business relationship between 
the collective bargaining group and the counterparty with whom they seek to negotiate.  
These improvements allow both sides of the negotiation to achieve greater efficiencies 
in their businesses activities, these improvements in turn flow through to the Australian 
economy and Australia consumers. 

The ACCC considers that the ADF arrangements are likely to result in benefits to the 
public – by allowing dairy farmers to explore new market opportunities; by producing 
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transaction cost savings; and by improving the input of dairy farmers into contract 
terms and conditions.   

The ACCC however must balance these benefits to the public against the potential 
detriments to the public of allowing collective bargaining to occur – importantly 
arrangements which set uniform terms and conditions (including price) are likely to 
lessen competition relative to the situation where such collective arrangements do not 
exist.   

While the ACCC considers that some of the features of the ADF’s collective bargaining 
arrangements are likely to mitigate the potential public detriment, in particular 
participation in the collective bargaining arrangements, by both dairy farmers and dairy 
processors, is voluntary and the arrangements do not involve collective boycott activity, 
it is concerned that in the absence of conditions the arrangements would be likely to 
result in public detriment which outweighs the benefits to the public. 

In order to alleviate these concerns, the ACCC proposes to impose a number of 
conditions which will: 

 reduce the potential scope of the arrangements (i.e. reduce the potential size 
of the collective bargaining groups)  

 limit the potential for information sharing and   

 require the collective bargaining groups to be open and transparent about 
their membership and the basis on which the groups have formed.  

In its 2002 determination, the Tribunal imposed 12 conditions upon the grant of 
authorisation to the ADF.  The ACCC has reviewed these conditions following 
submissions from the ADF and interested parties and proposes to clarify and simplify a 
number of the Tribunal conditions.  The conditions proposed by the ACCC are outlined 
and discussed in this draft determination. 

   
The ACCC considers that with the imposition of conditions the ADF arrangements are 
more likely to result in benefits to the public which outweigh their potential detriments.  
Accordingly the ACCC is proposing to grant the revocation as sought by the ADF and 
to grant conditional authorisation to the substitute arrangements for a further five years. 
 
Interim authorisation 
 
In addition to lodging its application for a substitute authorisation, in April 2005 the 
ADF requested that the ACCC grant ‘interim authorisation’ to the collective bargaining 
arrangements.   
 
Interim authorisation was granted by the ACCC on 18 May 2005, allowing dairy 
farmers to continue to engage in collective bargaining while the ACCC considers the 
ADF’s substantive application.    Interim authorisation will remain in force until such 
time as a final determination in this matter is published by the ACCC and has taken 
effect.
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1 Introduction 
Authorisations 

1.1 The Australian Competition and Consumer Commission (ACCC) is the Australian 
Government agency responsible for administering the Trade Practices Act 1974 
(the TPA). A key objective of the TPA is to prevent anti-competitive conduct, 
thereby encouraging competition and efficiency in business, resulting in a greater 
choice for consumers in price, quality and service. 

1.2 The TPA, however, allows the ACCC to grant immunity from legal action for anti-
competitive conduct in certain circumstances. One way in which parties may obtain 
immunity is to apply to the ACCC for what is known as an ‘authorisation’. 

1.3 Broadly, the ACCC may ‘authorise’ businesses to engage in anti-competitive 
arrangements or conduct where it is satisfied that the public benefit from the 
arrangements or conduct outweighs any public detriment. 

1.4 The ACCC conducts a comprehensive public consultation process before making a 
decision to grant or deny authorisation. 

Revocation and substitution of authorisations 

1.5 Section 91C of the TPA allows a party to apply to the ACCC to have their existing 
authorisation revoked and to have a substitute authorisation granted in its place. 
Before the ACCC may grant an application to revoke an existing authorisation and 
grant a substitute authorisation, it must assess the proposed substitute authorisation 
in the same manner that it would consider a new authorisation application.  

1.6 In this instance, the ACCC must consider the proposed conduct against the relevant 
tests set out in sections 90(6) and 90(7) of the TPA which, in short, require the 
ACCC to be satisfied that the proposed arrangements would be likely to result in a 
benefit to the public and that that benefit would outweigh the detriment to the 
public constituted by any lessening of competition that would be likely to result. 

1.7 In making its decision, the ACCC conducts the same public consultation process as 
it would for a new application for authorisation, including informing interested 
parties about the application, inviting submissions and issuing a draft 
determination. The ACCC then issues a final determination. 
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2 Background to the application    
 
The original Authorisation - A90782 
 
2.1 On 1 March 2001, the Australian Dairy Farmers’ Federation (the ADFF)1 lodged 

an application for authorisation (A90782) with the ACCC which, broadly, sought 
to allow the ADFF and dairy farmers to engage in collective negotiations with milk 
processors to whom they supplied their milk.  

 
2.2 Subsequently, on 11 April 2001, the ADFF lodged an amended application which 

sought to further define the proposed collective bargaining arrangements. In short, 
the ADFF’s amended its application to allow: 

 
 the ADFF to undertake contractual negotiations with a dairy company on 

behalf of groups of dairy farmers, at the request of groups of dairy farmers  
 

 any group of dairy farmers to negotiate collectively with a dairy company, 
contractual terms and conditions as well as the price and supply terms and 
conditions for the supply of raw milk to a dairy company without the 
involvement of the ADFF and  

 
 the ADFF to discuss separately with supermarkets the consequences of tender 

processes. 
 
2.3 At the time, the ACCC was of the view that the ADFF’s proposed collective 

bargaining arrangements were likely to generate a number of public benefits. 
Specifically, the ACCC considered that the arrangements may: enable ADFF’s 
member dairy farmers to take advantage of additional market opportunities for 
their milk; increase the input dairy farmers had into their supply contracts; facilitate 
the transition to a deregulated market; cease the exit of efficient dairy farmers; 
provide a small reduction in transaction costs for dairy farmers and; increase the 
exchange of information between members of the collective bargaining group and 
milk processors. 

 
2.4 However, the ACCC was also of the view that the collective bargaining 

arrangements, in the terms proposed by the ADFF, had the potential to generate 
significant anticompetitive detriments. In particular, the ACCC was concerned that 
the proposed appointment of a common, industry wide body such as the ADFF to 
negotiate on behalf of dairy farmers, and the potential for a national collective 
bargaining group to be formed, were likely to substantially distort the markets for 
the supply of raw milk. 

 

                                                 
1 The Australian Dairy Farmers Federation (ADFF) is now the Australian Dairy Farmers Ltd (ADF).   
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2.5 Additionally, the ACCC was concerned that the proposed arrangements may 
potentially have undermined the recent deregulation of the dairy industry by giving 
rise to the possibility of a single national price for raw milk.  

 
2.6 To address these concerns the ACCC proposed to include a number of conditions 

in the authorisation, the main purpose of which were to limit the scope of the 
collective bargaining groups and to mitigate the potential for industry wide 
information sharing.   

 
2.7 For example, a condition was included in the determination which prevented a 

collective bargaining group from forming unless the individual dairy farmers could 
demonstrate that they had a ‘shared community interest’:  

 
Condition 2 – Collective bargaining groups can only be formed by dairy farmers 
that have a ‘shared community interest’. Dairy farmers will have a shared 
community interest for the purpose of this authorisation where they satisfy one of 
the following criteria:  

 
 the dairy farmers operate under similar farming and climatic conditions 

 
 the dairy farmers operate within a distance in which milk can be 

economically delivered to a milk processor’s plant or  
 

 the dairy farmers supply a speciality raw milk product. 
 
2.8 Overall, however, the ACCC considered that subject to the ADFF and its member 

dairy farmers complying with the conditions of the authorisation, the potential 
public benefits resulting from the proposed collective bargaining arrangements 
were likely to outweigh the potential anticompetitive detriments of the 
arrangements.  

 
2.9 Accordingly, on 12 March 2002, the ACCC granted authorisation to application 

A90782 until 1 July 2005. 
 
Review to the Australian Competition Tribunal 
 
2.10 In March 2002, National Foods Ltd (National Foods) applied to the Australian 

Competition Tribunal (the Tribunal) for a review of the ACCC’s final 
determination. On 16 August 2002, the Tribunal issued a consent determination.  

 
2.11 Significantly, the Tribunal accepted the following amendments to Condition 2 of 

the ACCC’s original determination: 
 

Condition 2 - Collective bargaining groups can only be formed by dairy 
farmers that have a ‘shared community interest’. Dairy farmers have a shared 
community interest for the purposes of this authorisation where they have a 
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common interest in being long-term suppliers acceptable to the 
processor concerned and satisfy one of the following criteria:    
 

 the dairy farmers have similar supply patterns and are all located within a 
distance in which milk can be economically delivered to a processors plant 
or  

 the dairy farmers supply a specialty raw milk product. 
 

2.12 The Tribunal also accepted the inclusion of a condition (Condition 12) which 
provided a mechanism for a dispute resolution process.  

 
2.13 Authorisation was again granted until 1 July 2005.   
 
The current application for revocation and substitution  
 
2.14 On 8 April 2005, Australian Dairy Farmers Ltd (the ADF) lodged an application 

seeking the revocation of authorisation A90782 and its replacement by substitute 
authorisation A90966. 

 
2.15 In addition to its application for a substitute authorisation, the ADF requested that 

the ACCC grant interim authorisation to allow the current collective bargaining 
arrangements to continue while the ACCC considers the ADF’s substantive 
application.     

 
2.16 On 18 May 2005, the ACCC suspended the operation of authorisation A90782 and 

granted interim authorisation to A90966 in the same terms established by the 
Tribunal in August 2002. 

 
2.17 This document is the draft determination in relation to the ADF’s substantive 

application for revocation and substitution.   
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3 Industry background  
 
3.1 The ACCC notes that as the Australian dairy industry is a large, complex and 

diverse area of trade, there is a great deal of information, data and forecasting 
produced in relation to it. However, for the purposes of brevity, this section of the 
draft determination will only include that information which the ACCC considers 
to be directly relevant to the application before it.  

3.2 The ACCC acknowledges that much of the factual information contained in this 
section and in other sections of the draft determination has been sourced from the 
following reports:  

 ABARE: A Review of the Australian Dairy Industry, January 2005 

 Dairy Australia: Dairy 2005: Situation and Outlook Report to the Australian 
dairy industry        

 Dairy Australia: Australian Dairy Industry in Focus 2004      

 National Herd Improvement Association of Australia Inc: Australian Dairy 
Herd Improvement Report 2003/2004    

 Ridge Partners, November 2004: Dairy – Now and Then: The Australian Dairy 
Industry Since Deregulation     

 Productivity Commission, 2005: Trends in Australian Agriculture, Research 
Paper, Canberra. 

Full copies of these reports can be accessed through the ACCC website or by 
contacting the relevant organisation directly. 
 

The dairy industry and deregulation 

3.3 It has been recognised that the opportunity cost of a regulated system, consisting of 
producer subsidies and marketing supports, which restricts producers’ options and 
flexibility to innovate and limits the capacity to capture marketing opportunities, is 
significant.2 

3.4 The dairy industry in Australia was one of the most highly assisted and regulated 
industries with effective rates of assistance, just prior to deregulation of 19% for 
manufacturing milk and more than 200% for market milk, compared with a total 
average effective rate of assistance for the aggregated agricultural sector of 6%.3 

3.5 A number of features of the regulated environment included: 

                                                 
2 Productivity Commission, 2001 Impact of Competition Policy Reforms on Rural and Regional Australia, 
Canberra. 
3 Productivity Commission, 2001. 
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 a separate dairy industry in each state with restricted interstate trade 

 an artificial separation of market milk and manufacturing milk 

 high effective rates of assistance relative to the average effective rate for the 
entire agricultural sector and 

 farm gate prices for market milk significantly above import parity prices.4 

 
3.6 A direct result of the highly regulated dairy industry in Australia was higher 

domestic retail prices for dairy products which attracted imports of cheaper dairy 
products from Australia’s trading partners (particularly New Zealand following the 
Closer Economic Relations agreement). 

3.7 Following decades of regulatory control pressure for change in the structure of the 
dairy industry came most notably from within the dairy industry itself, 
predominantly from the industry in Victoria which is the biggest dairy state.  Other 
exogenous developments placed the industry under increased pressure to become 
more flexible and more efficient, including: 

 technological developments 

 changes in consumer tastes  

 environmental considerations and  

 domestic and international trade policies creating pressure for liberalisation of 
agricultural markets. 

 
The Australian dairy industry 

3.8 As a consequence of the phasing out of government support and changes in 
international dairy markets over the past two decades, the Australian dairy industry 
has undergone substantial restructuring. For example, during this period, the 
number of dairy farms in Australia has more than halved and the processing and 
distribution sectors have been significantly rationalised. Whilst many smaller dairy 
farm and manufacturing operations have either been appropriated by larger 
operations or exited the industry, this restructuring appears to have created a more 
efficient Australian dairy industry which has become increasingly competitive in 
the international market.    

 
3.9 More recently, factors such as the total deregulation of the Australian dairy 

industry (which occurred in the year 2000), a lengthy drought in many parts of 
Australia, lower world milk prices and a strengthening Australian dollar, have had 
both positive and negative effects on the local dairy industry and the various 
markets in which they operate.  

 

                                                 
4 Edwards, Geoff 2003, The Story of Deregulation of the Dairy Industry, La Trobe University, Victoria 
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3.10 Generally, however, the dairy sector has continued to grow and to contribute 
significantly to Australia’s economy. In 2003-2004 the Australian dairy industry 
produced approximately 10.1 billion litres of milk with a farmgate value of $2.8 
billion and an export value (after manufacturing) of $2.4 billion.   

 
Milk use in Australia  

3.11 Milk produced in Australia can be separated, by its use, into two distinct sectors, 
drinking and manufacturing milk. Approximately 20% of milk production is used 
as drinking milk with the remaining 80% used in manufacturing dairy products 
such as cheese, ice cream, skim milk powder, yoghurt, butter and cream. Victoria is 
the largest milk production region, producing 66% of national milk production 
followed by New South Wales with approximately 10% and with the remaining 
production split evenly amongst the other states.5  

 
3.12 While the majority of milk produced in all states is used for manufactured product, 

Victoria, Tasmania and South Australia dairy farmers are more reliant on income 
from manufacturing milk than dairy farmers in the other states. In addition, a 
greater proportion of milk in Victoria and Tasmania is used for manufactured 
product that is exported compared with the other states where the most of the 
manufactured product is sold domestically.             

 
Australian dairy farmers  

3.13 Dairy farming occurs in all Australian states, however, it is mainly concentrated in 
those areas which have high average rainfall or have reliable irrigation systems. In 
particular, significant numbers of dairy farms may be found in: far-north and south-
east Queensland; down the New South Wales coast, in much of Victoria and 
Tasmania, in south-eastern South Australia and in the south-west of Western 
Australia.            

 
3.14 Further, whilst milk is produced year round in Australia, approximately two thirds 

of dairy farms, especially those in Tasmania and Victoria, vary their production 
according to the season with the months of September to January seeing the highest 
production. The remainder of the states’ milk production is generally more evenly 
spread across the year.             

 
3.15 As mentioned, the total number of individual Australian dairy farms has been 

steadily declining for a number of decades. For example, in 1975 there were 
approximately 30,000 dairy farms whereas in 2005 there are approximately 9,500. 
This consolidation of dairy farms together with exits from the industry has resulted 
in the growth in the size of the average dairy farm, a growth in the average herd 
size and significantly more efficient farming operations. 

 

                                                 
5 ABARE, January 2005, op.sit. p1 
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3.16 This is demonstrated by the fact that over approximately the same period, whilst 
farm numbers diminished, the total milk production increasing from 5,432 million 
litres (1980) to 10,075 million litres (2004).     

 
3.17 Incomes for individual dairy farmers vary across the states and are dependent on 

many factors such as the percentage of their milk sold for manufacturing or 
drinking, international pricing, transport costs and the cost of feed. However, with 
the exception of the 2002-03 drought year, farm cash incomes and rates of return 
from dairying have consistently outperformed all but the cropping industry since 
1989-90 and sheep in 2003-04.   

 
Dairy manufacturing and processing  

3.18 The structural reform which has occurred in the processing and manufacturing 
sectors of the industry over the past twenty years has mainly been driven by the 
expansion of multinational food corporations and the removal of competition 
restrictions such as regulated state markets and government assistance. This has 
resulted in Australia having a highly concentrated but highly competitive dairy 
manufacturing and processing sectors.    

 
3.19 For example, Australia’s dairy manufacturing sector, that is, the sector of the 

industry which predominantly produces manufactured products such as cheese, 
butter and milk powder, is dominated by two Victorian co-operatives, Murray 
Goulburn and Bonlac Supply Co, who together receive just under 50 per cent of 
national milk production, with a further cooperative, Dairy Farmers, receiving a 
further 12 per cent of the nation’s milk. 

 
3.20 The milk processing sector, that is the sector which produces drinking milk, is also 

highly concentrated in Australia with three dominant milk processors – National 
Foods Milk Ltd (now a fully owned subsidiary of San Miguel Corporation), Dairy 
Farmers and Parmalat Australia - reported to supply over 80 per cent of all drinking 
milk. In addition to these large national companies, some states have smaller milk 
processors that compete more at a regional level, such as Peters and Brownes in 
Western Australia.   

 
3.21 The perishability of raw milk has meant that, traditionally, milk processors have 

endeavoured to ensure that their milk suppliers (i.e. dairy farms) have been within 
close proximity to their production facilities and those production facilities have 
been close to final consumers. However, improvements in technology and more 
cost effective transport have meant that milk can be moved, and therefore sourced 
and supplied, over longer distances for further processing.  

 
The domestic retail market 

3.22 Coles and Woolworths, the two predominant supermarket chains, account for 
around 60% of all domestic dairy sales with the food service industry (restaurants, 
cafes) accounting for around 12% and the remainder being split between other 
outlets such as non-supermarket retailers.  
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3.23 It is significant to note that since the deregulation of the dairy industry, Coles and 

Woolworths have adopted a strategy of selling reduced price private label milk in a 
bid to attract more customers. Over the past five years, this has lead to a significant 
increase in the sale of non-branded private label milk and reciprocal decreases in 
the sale of branded milk.       

 
The export market     

3.24 Australia’s climate, which provides for efficient, low cost, high-quality milk 
production, has enabled Australian dairy farmers to produce milk more cheaply and 
in greater quantities than other major dairy producing countries. Consequently, 
approximately 50% of all milk produced by Australian dairy farmers is used for 
manufactured products which are sold internationally.  

 
3.25 A significant flow on effect from this reliance on exports is that the price paid for 

milk to Australian dairy farmers, especially those in states which are highly geared 
toward producing manufactured goods (Victoria, Tasmania and South Australia) is 
inextricably linked to international milk prices. Whilst the impact of international 
price fluctuations is not as pronounced for those dairy farmers who produce milk 
mainly for the domestic markets (Western Australia, Queensland and New South 
Wales), the entire dairy industry is still affected by any significant changes in the 
international dairy market.         

 
3.26 In addition to the industry’s significant export focus, Australia is an open market 

for the import of dairy products, which ensures returns to the dairy manufacturing 
sector are further linked to world market conditions. 

 
Related authorisations  

Premium Milk Limited 

3.27 On 12 December 2001, the ACCC granted authorisation A90745 to Premium Milk 
Supply Pty Ltd (Premium) to collectively negotiate dairy contracts with Pauls Ltd 
(know known as Parmalat) on behalf of consenting south-east Queensland dairy 
farmers until 1 July 2005.  

3.28 On 13 May 2005, Premium lodged an application for a revocation of authorisation 
A90745 and its substitution by authorisation A90972. The proposed substitute 
authorisation (A90972) sought to continue to allow the collective bargaining of 
farm-gate prices and milk standards through the representative body – Premium – 
in direct negotiations with Parmalat. 

3.29 On 9 November 2005, the ACCC granted Premium’s application for substitute 
authorisation for a further five years.     



 

10

Dairy WA  

3.30 On 16 March 2005, Dairy WA lodged two applications for authorisation (A90961, 
A90962) to allow its member dairy farmers to collectively bargain with and, under 
certain circumstances, to collectively boycott, milk processors in Western 
Australia.  

 
3.31 On 17 October 2005, the ACCC issued a draft determination proposing to deny 

authorisation to both of Dairy WA’s applications. The ACCC formed the view that, 
at least at the draft determination stage, the arrangements proposed by Dairy WA 
were at the extreme end of collective bargaining. 
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4 The ADF’s application and interested parties 
submissions  

 
The ADF’s application for revocation and substitution   
 
4.1 On 8 April 2005, the ADF lodged an application and submission with the ACCC 

seeking to revoke authorisation A90782 and replace it with substitute authorisation 
A90966. On 11 October 2005, the ADF lodged a further submission clarifying a 
number of issues raised by the ACCC in relation to the ADF’s initial application.  

 
4.2 In particular, the ACCC requested clarification from the ADF as to whether the 

ADF was seeking a substitute authorisation in the same terms as that provided by 
the Tribunal in the 2002 or whether the ADF was seeking an amendment to some 
(or all) of the conditions which were attached to the Tribunal’s authorisation.           

 
4.3 In response, in its October 2005 submission, the ADF stated that:  

 
The ADF is seeking to have the current authorisation reinstated for a further five year 
period. The comments in the application (April 2005 application and submission) that may 
have lead to an impression that the ADF was seeking to vary the current authorisation 
conditions were not intended to convey such a conclusion.        
    

4.4 Essentially, therefore, the ADF has sought a substitute authorisation to allow its 
member dairy farmers to, in accordance with the conditions set out by the Tribunal 
in 2002, engage in collective bargaining with milk processors.  

 
The ADF’s submission in support of its application (April 2005)   

4.5 The ADF submits that in the first three years of its member dairy farmers having 
authorisation to bargain collectively, several collective bargaining groups were 
formed. However, the ADF submits that for the most part milk processors were 
reluctant to negotiate with the collective bargaining groups and, consequently, 
there were few effective outcomes. 

 
4.6 More recently, however, the ADF submits that there has been a renewal of interest 

in the collective bargaining process. The ADF claims that this has been driven, in 
part, by an increase in the power of the Retail Grocery Ombudsman to facilitate 
meetings between collective bargaining groups and the milk processors but also by 
an increase in support from the dairy companies themselves.     

 
4.7 In this respect, the ADF submits that the most noticeable change in attitude toward 

the collective bargaining process has come from National Foods which was the 
party that originally opposed the ADF receiving authorisation for its members to 
collectively bargain. The ADF submits that National Foods has, on a number of 
occasions, publicly expressed its support for collective bargaining and has engaged 
in the process with a number of bargaining groups.   
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4.8 The ADF submits that as a consequence of this renewed support, in the second half 
of 2004, a number of new collective bargaining groups were formed, including two 
groups in New South Wales.  The ADF has advised that a further three collective 
bargaining groups have been register with it in 2005.  

 
4.9 The ADF claims that the mutual acceptance and employment of the collective 

bargaining process provides strong evidence that both sides of the industry are 
recognising the benefits collective negotiations can provide.         

 
4.10 The ADF submits that these benefits include a better informed market place and an 

increase in marketing opportunities for all parties.   
 
Interested parties submissions    
 
4.11 The ACCC sought submissions from a wide range of interested parties. 

Submissions received are summarised below and complete copies of all 
submissions are available on the ACCC’s public register and on its website.    

National Foods Limited 
 
4.12 On 16 May 2005, National Foods lodged a submission in relation to the ADF’s 

application for revocation and substitution.  
 
4.13 Overall, National Foods stated that whilst they did not consider that the ADF had 

sufficiently demonstrated that the public benefits of their authorisation outweighed 
its anticompetitive effects, National Foods did support the ADF’s application 
provided any substitute authorisation granted by the ACCC was granted in the 
same terms as the original authorisation.     

 
4.14 National Foods did, however, raise a number of issues, including the need to 

include further conditions in the authorisation to ensure:  

 breaches of confidentiality by dairy farmers did not continue to occur and 

 information relating to the collective negotiations was reported accurately by 
the executive of the bargaining group to its members. 

 
4.15 National Foods also stated that Condition 2 of the existing authorisation which 

outlines the ‘shared community interest’ requirements, needed to be clarified to 
ensure that collective bargaining groups were correctly constituted.   

 
4.16 Finally, National Foods submitted that a five year period for authorisation would 

be detrimental to ensuring a stable, deregulated milk industry because it would 
entrench anti-competitive practices within the industry. National Foods submitted 
that authorisation should be granted for a maximum period of two years. 
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The ADF’s response to National Foods (October 2005)   

4.17 In addition to clarifying a number of issues relating to its original application the 
ADF’s October 2005 submission also provided a response to National Foods’ 
submission.  

 
4.18 Generally, the ADF reiterates its claim that the collective bargaining arrangements 

have generated a net public benefit. In particular, the ADF claims that providing a 
mechanism which facilitated the transition to deregulation and which also 
generates transaction cost savings, has lead to cost savings and efficiency gains.     

 
4.19 In relation to National Foods’ request for a clarification of ‘shared community of 

interest’ and in particular what constitutes ‘all year round supply’, the ADF is of 
the view that the current definition for an ‘all year round’ supplier is well 
understood in the industry and the amendment proposed by National Foods (‘all 
year round supplier’ meaning dairy farmers who produce between 50% and 60% of 
its total annual milk production between 1 July and 31 December) is unsatisfactory 
and would almost certainly not suit all the supply requirements of all dairy 
companies.         

 
4.20 In relation to National Foods’ concerns regarding the confidentiality of information 

within a collective bargaining group, the ADF states that as these claims are not 
supported by evidence it is not possible to comment on the assertions made. 
Further, the ADF states that National Foods suggestion that ADF member dairy 
farmers not be able to participate in a collective bargaining group of more than one 
milk processor at any given time, is not practical. The ADF claims that there are 
dairy farmers who have more than one dairy farm who may wish to participate in 
separate negotiation groups due to different regional locations of their farms or 
their farms supply different dairy companies. The ADF also claims that such 
restrictions would make it difficult for dairy farmers who, for example, had surplus 
milk which they could supply to another milk processor to collective negotiate for 
the sale of that milk.      

 
4.21 In relation to National Foods’ assertion that they have been misrepresented by the 

executive of collective bargaining groups to the membership of the group, the ADF 
states that, in its view, how the executive communicates with its members should 
be an issue between the members of the group and the negotiation committee they 
elect to negotiate on their behalf and should not be a matter for milk processors.   

 
4.22 Finally, in relation to National Foods’ claim that any substitute authorisation 

should only be granted for a two year period, the ADF claims that as the previous 
authorisation generated no anti-competitive detriment and a longer authorisation is 
likely to save all parties time and money, the substitute authorisation should be 
granted for a further period of five years on efficiency grounds.     
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Fleurieu Peninsula collective bargaining group  
 

4.23 In August 2005 ACCC staff met with the negotiating body of a South Australian-
based collective bargaining group most of whom are located on the Fleurieu 
Peninsula near Adelaide.  

 
4.24 ACCC staff were advised that, in the past, the cost and limited availability of 

transport had limited the individual dairy farmers to only having access to two 
supply options in South Australia, those being Dairy Farmers and National Foods. 
However, the group stated that by using the ADF’s collective bargaining 
authorisation they could approach milk processors outside South Australia and 
offer to supply them with a quantity of milk (i.e. the aggregate of the group) such 
that it was feasible for a new non-South Australian based competitor to enter their 
traditional market.  

 
4.25 As an example of this, the group advised that in June 2005, they finalised an 

arrangement with the Victorian-based milk processor Warrnambool Cheese and 
Butter to supply them with approximately 60 million litres of milk. The group 
stated that this would have been less likely to occur without the ADF authorisation.    

 
4.26 The group also made a number of other observations which are relevant to the 

current assessment, including:    

 that they considered that authorising dairy farmers to collectively bargain with 
milk processors did produce benefits for both the dairy farmers and the milk 
processors   

 raising concerns that Condition 2 of the ADF authorisation, dealing with shared 
community interest, was ambiguous and open to misinterpretation  

 that milk processors in South Australia and north Queensland supplied Darwin 
and the Northern Territory 

 that South Australian dairy farmers or milk processors did not acquire raw milk 
from Western Australia or supply raw milk to Western Australia.  

 
Further interested parties submissions  
 

4.27 The ACCC received submissions from PB Foods Ltd, Bonlac Foods Limited and 
Fonterra Co-operative Group Limited, each of whom indicated their support for the 
continuance of the authorisation, provided it remained unchanged from that framed 
by the Tribunal. 

 
4.28 The ACCC also received submissions from the following parties who expressed 

their general support for the ADF’s application for revocation and substitution but 
did not provide detailed submissions upon the claims made by the ADF: 
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 Queensland Dairy Farmers’ Organisation 

 Foodland Associated Limited 

 Western Australia Government Minister for Agriculture and Forestry 

 Parmalat 

 Coles Myer Ltd 

 Queensland Department of Primary Industries and Fisheries 

 Australian Government Department of Agriculture, Fisheries and Forestry  

 Tasmanian Farmers and Graziers Association   
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5 Statutory provisions 
 
5.1 Under section 91C of the TPA, the ACCC may grant an application to revoke an 

existing authorisation and grant a substitute authorisation at the request of the party 
to whom the authorisation has been granted, or another person on behalf of such a 
party. The ACCC may also institute an application for revocation and substitution 
in certain circumstances.   

5.2 In order for the ACCC to grant an application to revoke an existing authorisation 
and grant a substitute authorisation, the ACCC must consider the substitute 
authorisation in the same manner as the standard authorisation process. 

 
The statutory tests 
 
5.3 In assessing an application made under section 91C of the TPA, the relevant tests 

the ADF must satisfy for the substitute authorisation to be granted are outlined in 
sections 90(6) and 90(7) of the TPA.  

 
5.4 Under section 90(6) of the TPA, the ACCC may grant authorisation in respect of a 

proposed contract, arrangement or understanding that may have the purpose or 
effect of substantially lessening competition if it is satisfied that: 

 the contract, arrangement or understanding would result, or be likely to result, 
in a benefit to the public and 

 
 that benefit would outweigh the detriment to the public constituted by any 

lessening of competition that would result, or be likely to result, if the proposed 
contract or arrangement were made and the provision concerned were given 
effect to.  

 
5.5 Under section 90(7) of the TPA, the ACCC may grant authorisation in respect of a 

contract, arrangement or understanding that may have the purpose or effect of 
substantially lessening competition if it is satisfied that:  

 the contract, arrangement or understanding has resulted, or is likely to result, in 
a benefit to the public and 

 
 that benefit outweighs or would outweigh the detriment to the public 

constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision. 

 
Application of the tests 
 
5.6 There is some variation in the language of the tests to be applied when assessing 

authorisation applications, particularly between the tests in sections 90(6) and 
90(7) and that in section 90(8) of the TPA. 
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5.7 The Tribunal has found that the tests are not precisely the same.6  In particular the 
Tribunal considered that the test under section 90(6) was limited to a consideration 
of those detriments arising from a lessening of competition but that the test under 
section 90(8) was not so limited. 

 
5.8 However, the Tribunal has previously stated that with respect to the test under 

section 90(6): 
 

[the] fact that the only public detriment to be taken into account is lessening of competition 
does not mean that other detriments are not to be weighed in the balance when a judgment 
is being made.  Something relied upon as a benefit may have a beneficial, and also a 
detrimental, effect on society.  Such detrimental effect as it has must be considered in order 
to determine the extent of its beneficial effect.7 

5.9 Consequently, when applying either test, the ACCC can take most, if not all, public 
detriment likely to result from the relevant conduct into account either by looking 
at the detriment side of the equation or when assessing the extent of the benefits. 

 
5.10 Given the similarity in wording between sections 90(6) and 90(7), the ACCC 

considers the approach described above in relation to section 90(6) is applicable to 
section 90(7) also. 

 
5.11 While public benefit is not defined by the TPA, the Tribunal has stated that the 

term should be given its widest possible meaning. In particular, it includes: 
 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic goals 
of efficiency and progress.8 
 

5.12 Similarly, public detriment is not defined in the TPA but the Tribunal has given the 
concept a wide ambit. It has stated that the detriment to the public includes: 

 
…any impairment to the community generally, any harm or damage to the aims pursued by 
the society including as one of its principal elements the achievement of the goal of 
economic efficiency.9 

 
5.13 The ACCC also applies the ‘future with-and-without test’ established by the 

Tribunal to identify and weigh the public benefit and any detriment generated by 
arrangements for which authorisation has been sought. 

 

                                                 
6  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.   
7 Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 
case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty. Ltd. and Amatil Ltd. for review (1981) ATPR 40-200 at 42,763, 42766. 
8 Re 7-Eleven Stores; Australian Association of Convenience Stores Incorporated and Queensland 
Newsagents Federation (1994) ATPR ¶ 41-357 at 42677 Tribunal recently followed this approach in Qantas 
Airways Limited [2004] ACompT 9, 16 May 2005. 
9 Ibid at 42683. 
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5.14 Under this test, the ACCC compares the public benefit and detriments generated by 
arrangements in the future if the authorisation is granted with those generated if the 
authorisation is not granted. This requires the ACCC to predict how the relevant 
markets will react if authorisation is not granted. This prediction is referred to as 
the counterfactual. 

 
Other relevant provisions 

 
5.15 Section 88(10) of the TPA provides that an authorisation may be expressed so as to 

apply to or in relation to another person who becomes a party to the proposed 
arrangements in the future. 

 
5.16 Section 91(1) of the TPA allows the ACCC to grant authorisation for a specific 

period of time. 
 
5.17 Section 91(3) of the TPA allows the ACCC to grant an authorisation subject to 

conditions.  
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6 ACCC assessment - Approach to assessing the 
conduct    

6.1 As mentioned in section 2 of this draft determination, National Foods applied to the 
Tribunal for a review of the ACCC’s original ADF authorisation. The result of that 
review was the inclusion by the Tribunal of 12 separate conditions in the ADF’s 
authorisation.  In its current application, the ADF has sought a substitute 
authorisation in the same terms as that granted by the Tribunal which includes the 
authorisation being subject to the same conditions.  

6.2 The ACCC considers that as some time has passed since the original authorisation 
was granted the potential anticompetitive detriments and public benefits which may 
have influenced the Tribunal’s assessment of the conduct are likely to have 
changed. The ACCC considers that the rationale behind some of the Tribunal’s 
conditions may therefore no longer hold and it may be appropriate to remove 
certain conditions or introduce new conditions.     

 
6.3 For the purposes of considering the ADF’s current application for revocation and 

substitution, the ACCC proposes to assess the anticompetitive detriments (in 
section 8) and public benefits (in section 9) of the collective bargaining 
arrangements as if those arrangements were unconditional.   

6.4 The ACCC considers that it will then be better placed to assess whether the 
existing conditions are still necessary to ensure that the arrangements provide a net 
public benefit or whether further or amended conditions may be required.   
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7 ACCC assessment – Markets and the counterfactual   
7.1 The first step in assessing the public benefits and detriments of the conduct for 

which authorisation is sought is to consider the relevant market(s) in which that 
conduct occurs. 

 
7.2 The ACCC is of the view that whilst it is not necessary to definitively identify all 

of the relevant markets, it is important for the ACCC’s assessment of the 
application to define general market parameters in order for it to assess the public 
benefits and detriments, particularly the anti-competitive effects, of the collective 
bargaining arrangements. 

 
7.3 For the purposes of the present ADF application under consideration, the ACCC 

considers that the primary areas of competition likely to be affected by the 
collective bargaining arrangements are the farmgate supply of raw milk to milk 
processors over areas which may be roughly separated into far northern 
Queensland, eastern Australia, southern Australia, Western Australia and 
Tasmania, although it is likely that there would be overlap in some of these areas 
(i.e. eastern and southern Australia).            

 
7.4 The ACCC considers that there are a number of further downstream areas of 

competition which are likely to be relevant to the ACCC’s considerations, in 
particular, the domestic retail market for drinking milk along with the domestic and 
international market for dairy products.        

 
The farmgate supply of raw milk to milk processors 
 
7.5 The ACCC considers that as the ADF’s collective bargaining arrangements relate 

to the supply by dairy farmers of raw milk to milk processors and there is no 
obvious substitute for that product, the primary product relevant to the ACCC’s 
consideration is likely to be the supply of raw milk from the dairy ‘farmgate’.   

7.6 The ACCC also considers, however, that whilst the product dimension of the 
market may be clear, the geographic dimension of the market, that is the 
geographic area in which milk may be supplied or acquired, may not be so 
apparent.  

7.7 The ACCC notes that state regulation and product perishability have meant that, 
historically, the Australian dairy industry could be separated into state or regionally 
based markets. However, the ACCC considers that deregulation and improved 
transport technology have combined to change this market delineation. 

 
7.8 The ACCC considers that the removal of state government restrictions on milk 

market arrangements has allowed the industry to operate and compete more widely 
in some cases, having a significant impact on the traditional geographic market 
boundaries. Additionally, the ACCC considers that, as outlined in the following 



 

21

extract from ABARE’s review of the dairy industry released in January 2005, 
improvements in transport have also impacted on these boundaries:  

More cost effective transport and concentration of industry processing capacity has meant 
that milk is moved over longer distances for further processing. For instance, Dairy 
Farmers is understood to use ‘B Double’ trucks to move milk from South Australia to 
Sydney to produce manufactured dairy products while Murray Goulburn transports milk 
produced in the south east region of South Australia to its factory near Warnambool in 
Victoria.    
 
While it is important that factories processing market milk have a supply of milk within 
close proximity because milk quality deteriorates with time, improvements in bulk milk 
transport have again allowed milk for processing to be sourced from greater distances.10           
                         

7.9 A practical example of this is the South Australian-based Fleurieu Peninsula 
collective bargaining group who stated that they recently utilised the ADF’s 
collective bargaining authorisation to negotiate to sell their raw milk beyond their 
traditional regional and state boundaries, to a milk processor located in Victoria.            

7.10 The ACCC considers that whilst it is likely to be more cost effective for dairy 
farmers and milk processors to transport milk short distances, it is feasible, given 
the appropriate price incentives, for dairy farmers to supply their milk beyond 
traditional boundaries, and conversely, for milk processors to acquire milk from 
outside these boundaries.   

 
7.11 The ACCC also considers that rather than there being a single, national market for 

the sale of raw milk, it is more likely that there are a number of smaller areas of 
competition across Australia which may be roughly separated into:  

i. far north Queensland    

ii. eastern Australia (south-east Queensland, New South Wales and some 
parts of Victoria)    

iii. southern Australia (Victoria and South Australia)       

iv. Western Australia and  

v. Tasmania.     
 

7.12 The ACCC notes, however, that there is likely to be a degree of overlap between 
some of these areas.          

 
The downstream markets for drinking milk and dairy products 
 
7.13 Whilst, the ACCC considers that the primary area of competition occurs between 

dairy farmers and the milk processors who currently supply or acquire, or could 
potentially supply or acquire, milk from one another, the ACCC is of the view that 

                                                 
10 ABARE: A review of the Australian dairy industry (Page 30) 
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there are a number further areas of competition which may be relevant to its 
consideration of the ADF’s application. 

 
7.14 In particular, the ACCC considers that any detriment resulting from a reduction in 

competition in the primary market is likely to have an effect on, or be affected by, a 
number of downstream markets which may include the domestic retail market for 
drinking milk and the domestic and export markets for manufactured dairy 
products. 

 
7.15 For example, the ACCC considers that any price increase resulting from the 

collective bargaining arrangements is likely to flow into the domestic retail market 
for drinking milk. Similarly, the ACCC considers that any price increases are likely 
to flow into the domestic and export markets for manufactured dairy products. 
Equally, however, the ACCC considers that the large, highly competitive industry 
participants in these markets are likely to influence the ability of the collective 
bargaining group to negotiate significant price increases or for processors to pass 
these cost increases onto consumers. 

 
7.16 Therefore, the ACCC considers that the downstream markets for drinking milk and 

dairy products are likely to be relevant to the application insofar as they effect, or 
are affected by, the collective bargaining arrangements. 

                         
Features of relevant markets  
 
7.17 Having described the broad parameters of the relevant markets, the ACCC 

considers it useful for its assessment of the arrangements to outline some of the 
structural features of the industry, such as barriers to entry or the degree of market 
concentration, which may influence the existing, or potential, level of competition 
within the industry. 

 
7.18 In this instance, the ACCC considers that there are a number of important features 

of the Australian dairy industry which may affect competition within it, including:                        

Dairy farmers  

 The total number of dairy farms has declined from approximately 30,000 
(1975) to under 10,000 (2004). Northern New South Wales and south-east 
Queensland have had the highest rates of decline. 

 Over the same period, total milk production has increased from 5,432 million 
litres (1980) to 10,075 million litres (2004).     

 Dairy farms tend to be predominantly family owned operations with 76% of all 
workers on Australian dairy farms being family members. 

 Dairy farms are generally located in areas where there is high rainfall or good 
irrigation conditions.  

 Victorian dairy farmers are the largest milk producers in Australia accounting 
for approximately 66% of production.   
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Domestic milk processors and retailers      

 Approximately 20% of milk produced is used for drinking milk and the 
remaining 80% used for manufacturing dairy products.  

 The dairy manufacturing industry is competitive but highly concentrated with:  

o the milk processing industry (drinking milk) dominated by three milk 
processors, National Foods, Dairy Farmers and Parmalat supplying over 
80% of the market and  

o Murray Goulburn, Bonlac Supply Company and Dairy Farmers 
supplying more than 70% of the manufactured dairy products industry 
(such as cheese, milk powder and butter). 

 Victorian based milk processors account for approximately 70% of all milk 
used in Australia. 

 Supermarkets account for around 60% of dairy products supplied to consumers 
with other retail sales 27% and food service 12%. 

Dairy imports and exports     

 Approximately 50% of dairy products manufactured in Australia are exported, 
mainly from Victoria and Tasmania. 

 Imports of fresh milk into Australia are negligible but imports of manufactured 
dairy products such as cheese, especially from New Zealand, are significant.         

 
ACCC assessment: The counterfactual  
 
7.19 As outlined in section 5 of this draft determination, the ACCC applies the ‘future 

with-and-without test’ established by the Tribunal to identify and weigh the public 
benefit and anti-competitive detriments generated by arrangements for which 
authorisation has been sought. 

 
7.20 Under this test, the ACCC compares the public benefit and detriment generated by 

arrangements in the future if the authorisation is granted compared to a situation 
where the authorisation is not granted. This requires the ACCC to make a 
reasonable forecast about how the relevant markets will react if authorisation is not 
granted. This forecast is referred to as the counterfactual. 

 
7.21 In this instance, the ACCC considers that the likely counterfactual, that is, the 

situation where the ADF’s member dairy farmers were not authorised to 
collectively bargain, would be a situation where those dairy farmers would be 
likely to negotiate on an individual basis with milk processors.   
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8 ACCC assessment – Effect on competition 
8.1 Section 88 of the TPA allows the ACCC to grant immunity from legal action for 

parties to engage in certain anti-competitive conduct which may include collective 
bargaining. 

 
8.2 When assessing whether or not to grant such immunity, the ACCC must, amongst 

other things, assess the extent to which the collective bargaining arrangements give 
rise to any detriments. Specifically, the ACCC must assess the detriment to the 
public constituted by any lessening of competition flowing from the collective 
bargaining arrangements.  

 
8.3 In general terms, collective agreements to negotiate terms and conditions for 

independent businesses covered by that agreement are likely to lessen competition 
relative to a situation where each business individually negotiates its own terms 
and conditions. However, the extent of the detriment and the impact on competition 
of the collective agreement will depend upon the specific circumstances involved. 

 
The ACCC’s approach to assessing the anti-competitive detriment 
 
8.4 As outlined in section 6 of this draft determination, the ACCC proposes assessing 

the potential anti-competitive detriments of the ADF’s collective bargaining 
arrangements absent the Tribunal imposed conditions. The ACCC considers that 
this approach will provide it with an opportunity to reassess the relevance and 
utility of the existing conditions and to consider whether further or amended 
conditions may be required.      

  
8.5 In assessing the potential detriment of the ADF’s collective bargaining 

arrangements, the ACCC proposes to consider the following three possible anti-
competitive effects which are likely to occur in the primary area of competition: 

 reduced economic efficiencies   

 effects on barriers to entry and expansion and 

 increased potential for collective activity beyond that authorised  
 
8.6 The ACCC will then consider the potential flow-on effect of the collective 

bargaining arrangements into downstream markets and, alternatively, the capacity 
for those downstream markets to mitigate any potential anti-competitive detriment.  

 
ACCC assessment: Anti-competitive detriment  
 

Reduced economic efficiencies 
 

8.7 A major feature of most collectively negotiated agreements is an agreement as to 
the price of acquiring a good or service or the price to be paid to a group. 
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8.8 Competition between buyers or sellers ordinarily directs resources to their most 
efficient or productive use. Where buyers or sellers collude on the terms or 
conditions of acquisition or supply, competition can be distorted and resources 
directed to less efficient uses. 

 
8.9 This distortion in competition can often result in increased prices to consumers, 

less choice, lower quality of product or services and increased costs to producers 
than would otherwise exist. 

 
8.10 This is the foundation of the principles of competition and, as such, Parliament has 

deemed agreements between competitors as to price to substantially lessen 
competition in breach of the TPA. 

 
8.11 Aside from price, businesses compete on issues such as quality, service and other 

terms of trade. Just as price agreements stifle competition on price, non-price 
agreements can stifle competition in areas such as quality and service. 

 
8.12 In its past consideration of collective bargaining arrangements the ACCC has 

accepted that where collective bargaining results in an increased price being paid to 
the bargaining group, or reduced competition on other terms of supply, and where 
there is capacity for any such increase to be passed on in the form of higher prices, 
less choice, or lower quality of products offered to consumers, this could constitute 
an anti-competitive detriment. However, the extent of the detriment and the impact 
on competition of the collective agreement will depend upon the specific 
circumstances involved. 

 
8.13 The ACCC has previously identified that the anti-competitive effect of collective 

bargaining arrangements constituted by reduced efficiencies are likely to be more 
limited where the following four features are present: 

 the current level of competition, between members of the bargaining group, 
with respect to those terms on which they are seeking to negotiate, is low 

 participation in the collective bargaining arrangements is voluntary  

 there are restrictions on the coverage and composition of the bargaining 
group 

 there is no boycott activity.  

 
8.14 With respect to these four features, as they relate to the current collective 

bargaining arrangement, the ACCC notes the following: 
 

Competition between dairy farmers absent authorisation  

8.15 Generally, the ACCC considers that collective bargaining arrangements of the type 
proposed by the ADF will lessen competition relative to the counterfactual, that is, 
relative to a situation where the collective bargaining arrangements do not exist and 
dairy farmers negotiate with milk processors on an individual basis. However, the 
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ACCC considers that the extent of any anti-competitive detriment caused by this 
lessening of competition will be influenced by the pre-existing level of competition 
between members of the bargaining group. 

 
8.16 In this instance the ACCC is of the view that whilst under the counterfactual 

situation there is likely to be some competition between individual dairy farmers to 
sell their raw milk to milk processors, for example on matters such as quality, the 
intensity of that competition is likely to be affected by factors such as the relative 
size of the negotiating parties and their ability (in terms of resources and 
experience) to negotiate.              

 
8.17 The ACCC considers that factors such as these are likely to result in outcomes 

which are suggestive of a comparatively low level of competition. These outcomes 
may include dairy farmers being offered standard form contracts and/or having 
little scope for varying the terms and conditions of their contracts.  

 
8.18 Consequently, the ACCC considers that whilst the ADF’s collective bargaining 

arrangements may lessen competition, relative to the counterfactual, any such 
reduction is unlikely to be overly significant.  

 
Voluntary participation in the collective bargaining arrangements 

8.19 A key aspect of the original ADF authorisation was that the collective bargaining 
arrangements were voluntary for all parties. Again, the ADF’s proposed substitute 
authorisation is entirely voluntary and places no obligation on its member dairy 
farmers to participate in the collective bargaining arrangements or restrict them 
from withdrawing from a collective bargaining group at any time.   

 
8.20 Equally, there is no obligation on milk processors to negotiate with a collective 

bargaining group, with processors able to choose to negotiate with one, or some, of 
the dairy farmers within a collective bargaining group, based on their own 
commercial requirements. 

 
8.21 The ACCC is of the view that collectively negotiated outcomes will only be agreed 

and implemented where both dairy farmers and milk processors consider it in their 
commercial best interest to do so. Consequently, if any party considers that they 
may be able to negotiate more commercially attractive arrangement than they could 
under the collective bargaining arrangements, then this option will continue to be 
available. 

 
Boycott activity 

8.22 It is not proposed that any collective boycott activity be permitted to occur. While 
there are circumstances in which the ability to boycott may in itself generate a net 
public benefit, more generally, collective boycotts can significantly increase any 
anti-competitive effects of collective bargaining arrangements. 
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Coverage and composition of the bargaining group 

8.23 Generally, the ACCC considers that where the size of bargaining groups is 
restricted, any potential anti-competitive effects arising from the collective 
bargaining arrangements is likely to be smaller having regard to the smaller area of 
trade directly affected and having regard to the competition provided by those 
outside the group.  

 
8.24 In considering the ADF’s original application for authorisation, both the ACCC 

and the Tribunal recognised that if the application was granted in the terms sought 
by the ADF, there was the potential for a single industry-wide collective bargaining 
group (or a small number of large groups) to form. Both the ACCC and the 
Tribunal considered that such a situation may potentially generate significant 
anticompetitive detriments as it may eliminate any competition which did exist 
between ADF member dairy farmers.  

 
8.25 Consequently, first the ACCC and then the Tribunal considered it necessary to 

include, as part of the ADF’s original authorisation, a number of conditions which 
sought to ensure that a suitable level of competition between dairy farmers was 
maintained. For example, Condition 2 of the Tribunal determination sought to 
minimise the potential detriment of the arrangements by limiting the size of  
collective bargaining groups to contain only those dairy farmers who had a ‘shared 
community interest’ and by seeking to ensure that a collective bargaining group did 
not contain all of the dairy farmers within a specified region.     

 
8.26 The ACCC continues to be of the view that granting the ADF and its member dairy 

farmers an authorisation without restricting the potential size and scope of the 
collective bargaining groups, relative to the market in which they operate, may be 
likely to generate anticompetitive detriment.   

 
Conclusion on reduced economic efficiencies    

8.27 In summary the ACCC considers that any potential reduced economic efficiency 
which may arise from the collective bargaining arrangements are likely to be 
mitigated as: any reduction in competition is unlikely to be overly significant; the 
arrangements are voluntary for all parties and; there is no proposed boycott 
activity.  

 
8.28 However, the ACCC does consider that were it to grant the substitute authorisation 

in the terms sought by the ADF, the potential size and scope of the collective 
bargaining groups may give rise to some anticompetitive detriment.  

 
Effects on barriers to entry and expansion  

 
8.29 Generally, a feature of a competitive market is that potential new businesses are 

free to enter the market to compete for the rights to undertake the business of 
existing market participants. However, barriers to entry to an industry or market are 
likely to influence the extent to which new entry occurs. Barriers to entry may be 
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natural barriers (natural resource requirements), institutional (market size), legal 
(regulations), financial or artificial (industry created).     

8.30 In this instance, the collective bargaining arrangements may act as a barrier to entry 
or serve to increase the existing barrier to entry if parties were to enter long term 
contracts which, in the case of a dairy farmer, saw all their milk supplies acquired 
or, in the case of a milk processor, saw all their processing needs satisfied.  

8.31 In relation to potential new dairy farmers the ACCC considers that the scope for 
new market entry is unlikely to be significantly reduced for a number of reasons.    

Pre-existing barriers to entry  

 The ACCC considers that pre-existing barriers to entry for potential new dairy 
farmers, in terms of skill, land and capital outlay for dairy cattle and equipment 
are unlikely to be overly high and are unlikely to be affected by the collective 
bargaining arrangements.         

 
Voluntary participation in the arrangements  

 As mentioned, participation in the arrangements will be voluntary for all parties 
which will allow any parties (including new entrants) freedom to negotiate 
rates of payment and other conditions different to those determined under 
collectively negotiated agreements. 

 
Authorisation to extend to future parties  

 The application for authorisation is expressed so as to apply not just to current 
dairy farmers, but also to any future dairy farmer. Consequently, any potential 
new dairy farmer could join or form a collective bargaining group.        

 
8.32 In relation to potential new milk processors, the ACCC notes that, were all the 

dairy farmers (or a significant number) tied into long term contracts with a milk 
processor in a particular market, the collective bargaining arrangements may 
potentially increase the barriers to entry for a new milk processor seeking to enter 
that market.     

 
8.33 However, the ACCC understands from discussions with dairy farmers11 that many 

dairy farmers prefer to have short term contracts, or no contracts, with milk 
processors so that they are better placed to respond to opportunities such as a new 
milk processor entering their market. In fact, as discussed in the public benefits 
section of this draft determination, the ADF identify ‘new marketing opportunities’ 
(i.e. increased competition between milk processors for the acquisition of raw 
milk) as the most significant public benefit likely to arise from the collective 
bargaining arrangements.  

                                                 
11 Fleurieu collective bargaining group.    
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8.34 The ACCC, therefore, considers that the collective bargaining arrangements as 
proposed by the ADF would be unlikely to significantly increase the barriers to 
entry for a milk processor as dairy farmers would be likely to respond favourably 
to such situation.     

 
8.35 The ACCC also considers that, given its voluntary nature and the ability of industry 

participants to continue to engage in flexible arrangements, the ADF collective 
bargaining arrangements are unlikely to have a significant detrimental impact on 
expansion by dairy farmers or milk processors.               

 
8.36 Therefore, the ACCC considers that the ADF’s collective bargaining arrangements 

are unlikely to significantly increase the barriers to entry or expansion for either 
potential new dairy farmers or milk processors and that any anti-competitive 
detriment that may arise is likely to be minimal. 

 
Increased potential for collective activity beyond that authorised 

 
8.37 In considering collective bargaining arrangements in the past, the ACCC has noted 

concern that the arrangements may increase the potential for collusive anti-
competitive conduct. Such increased potential arises where competitors are 
encouraged to meet, share information and discuss pricing. The ACCC has been 
concerned that in this environment, there may be an increased likelihood of anti-
competitive conduct, beyond that which is authorised such as collective boycotts, 
occurring.      

 
8.38 With respect to collective boycotts, as noted, authorisation has not been sought for 

any such activity. Accordingly, should any such conduct occur, it would not be 
protected from legal action under the TPA.  

 
8.39 However, as mentioned previously in this draft determination, in considering the 

ADF’s original application for authorisation, both the ACCC and the Tribunal 
recognised that were the ADF’s application to be granted unconditionally there was 
the potential for a single industry-wide collective bargaining group (or a small 
number of large groups) to form. Consequently, a number of conditions were 
attached to the authorisation which sought to divide bargaining groups into smaller 
units and therefore lessen the potential anticompetitive detriment.     

 
8.40 At the time, along with the potential for the formation of a single national group, 

the ACCC was also concerned that there was the potential for significant 
information sharing to occur within such a national group or, were smaller groups 
to form, information sharing across those groups. The ACCC, and subsequently the 
Tribunal, considered that the anticompetitive detriment of such activity would be 
considerably lessened were conditions included in the authorisation which limited 
such behaviour. As a result, Condition 7 was included in the authorisation which 
sought to restrict the disclosure of information ‘that at least one party considers 
being confidential’.  
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8.41 As outlined in paragraph 4.14 of this draft determination, National Foods has raised 
concerns that Condition 7 ‘is ineffective in ensuring that breaches in confidentiality 
by suppliers (dairy farmers) do not occur.’ National Foods states that the only way 
of avoiding such breaches occurring ‘is to prevent suppliers (dairy farmers) from 
participating in the collective negotiation groups of more than one milk processor’, 
and suggested that a new condition be include in any substitute authorisation which 
reflected this concern.                       

 
8.42 Generally, the ACCC considers that, based on the information before it, there is 

little evidence to suggest that any conduct that may raise concerns under the TPA, 
other than that for which authorisation is sought, has occurred since authorisation 
A90782 was granted to the ADF. 

 
Competitive pressures in downstream markets 
 
8.43 Generally, the ACCC considers that, even where dairy farmers are able to negotiate 

increases in prices paid to them as a result of bargaining collectively, the 
competitive nature of the downstream markets and the size and relative bargaining 
power of the market incumbents, as described in section 3, would mean that such 
increases are unlikely to be significant and the extent to which such increases are 
passed on to consumers is likely to be limited.   

 
8.44 This view is consistent with the ACCC’s conclusions in its study on the impact of 

farmgate deregulation on the Australian milk industry (the Milk report), in which 
the ACCC found that a new dynamic had evolved between milk processors and the 
retail sector in which milk processors’ bargaining power and ability to influence 
price was relatively weak.12   

 
Conclusion on anti-competitive effect of the collective bargaining arrangements 
 
8.45 Overall, for the reasons outlined in this section, the ACCC considers that the 

ADF’s collective bargaining arrangements, were they granted in the terms sought 
by the ADF, may be likely to result in some anti-competitive detriment.  

 
8.46 The ACCC considers that factors such as the voluntariness of the arrangements for 

all parties, the lack of boycott provisions and the likelihood that any impact on 
competition between dairy farmers would not be significant, will serve to mitigate 
any potential anticompetitive detriments of the arrangements.         

 
8.47 However, the ACCC is concerned that the potential scope of the arrangements (i.e. 

the potential size of the collective bargaining groups) and the potential for 
information sharing, cross representation and potential disclosure of confidential 
information, may result in some anti-competitive detriment. As will be discussed 
below, the imposition of conditions may alleviate these concerns. 

 
                                                 
12 ACCC, Impact of farmgate deregulation on the Australian milk industry, April 2001, page 111 
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9 ACCC assessment - Public benefits 
9.1 In order to grant authorisation to the collective bargaining arrangements, the ACCC 

must be satisfied that those arrangements would result in a benefit to the public that 
outweighs any detriment to the public constituted by any lessening of competition 
arising from the arrangements. 

 
9.2 Generally when considering the size of any public benefits in an authorisation 

context the ACCC will, as with the anti-competitive detriments, compare whether 
the claimed public benefits arise as a result of the collective bargaining 
arrangement against whether they would exist absent the authorisation (i.e. in the 
counterfactual situation).  

 
Previous public benefits accepted by ACCC 

 
9.3 In its assessment of the original ADF application for authorisation, the ACCC 

considered that a number of public benefits may be generated by the collective 
bargaining arrangements, including:  

 enabling dairy farmers to take advantage of new marketing opportunities  

 easing the transition from regulation to deregulation 

 providing dairy farmers with greater input into contracts and  

 some transaction cost savings for both parties. 
 

The ADF’s submission in relation to the public benefits  
 
9.4 As mentioned in section 4 of this draft determination, the ADF has claimed that a 

number of those public benefits previously accepted by the ACCC will continue to 
flow from the collective bargaining arrangements as well as a number of additional 
benefits. The public benefits claimed by the ADF in its current application include:   

 allowing dairy farmers to better assess and take advantage of new marketing 
opportunities    

 transaction cost savings  

 increased input into contracts and 

 information sharing leading to better informed parties. 
 
9.5 In addition, the ADF claims that as a number of the potential counterparties to the 

arrangements, including National Foods, appear to be more supportive of the 
collective bargaining arrangements, the claimed public benefits are more likely to 
be realised.     
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ACCC assessment: The public benefit  
 

New marketing opportunities 
 
9.6 The ADF submits that it is important for dairy farmers to be able to consider both 

domestic and export market opportunities without being limited or restricted by the 
market dynamics within the Australian dairy industry. 

 
9.7 In addition, the ADF submits that the ability for dairy farmers to collectively 

negotiate enables the ADF to advertise to potential entrants to the dairy 
processing/manufacturing sector that there are opportunities available and that one 
or more dairy farmers could collectively negotiate the supply terms with a new 
entrant.     

 
9.8 The ACCC accepts that by enabling dairy farmers to aggregate their milk supply 

(through collective bargaining), the proposed arrangements have the potential to 
allow individual dairy farmers to provide raw milk to processors located beyond 
the traditional reach of those individual dairy farmers. This was demonstrated by 
the South Australian-based Fleurieu Peninsula collective bargaining group which 
was able to attract interest and ultimately a contract with the Victorian-based 
processor, Warrnambool Cheese and Butter.             

 
9.9 The ACCC considers that the extent to which the collective bargaining 

arrangements continue to allow dairy farmers to explore new market opportunities 
which lead to increased competition and a more efficient dairy industry, such 
outcomes would be likely to constitute a public benefit.               

 
9.10 Care needs to be taken, however, to ensure that such marketing opportunities do 

not lead to any collective boycott arrangements. For example, a group of farmers 
may collectively negotiate to supply a combined volume of milk to a processor 
who is not traditionally supplied by that group. Any final decision about whether to 
accept the processors’ offer or not, would need to be made by each farmer 
individually.  

 
Transaction cost savings 

 
9.11 In considering previous applications for authorisation, the ACCC has noted that 

transaction costs may well be lower in implementing a collective bargaining 
agreement involving a single or small number of negotiating processes than where 
the acquirer or supplier must negotiate and implement agreements with every 
business with which it deals.   The ACCC considers that the lowering of 
transaction costs, thereby promoting improved resource allocation, is of benefit to 
the public.  

 
9.12 In relation to the ADF’s current application for revocation and substitution, the 

ACCC considers that transaction costs savings are likely to continue to accrue from 
the collective bargaining arrangements, relative to the counterfactual in which the 
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ADF’s member dairy farmers collectively bargain on an individual basis. The 
ACCC considers that such transaction cost savings may be generated by both the 
dairy farmers and the counterparties with whom they seek to negotiate, for example 
through such things as lower professional fees and lower negotiation costs (i.e. 
time, transport).        

9.13 Given the competitive pressures faced by dairy farmers and milk processors, the 
ACCC considers that at least a portion of these cost savings are likely to be passed 
on to consumers.  

Improved input into contracts   

9.14 The ACCC considers that collective bargaining arrangements, such as the 
arrangements proposed by the ADF, can result in benefits to the public by 
facilitating improvements in the level of input a party has in their contractual 
negotiations.  This improved input provides a mechanism through which the 
negotiating parties can identify and achieve greater efficiencies in their businesses, 
for example by addressing common contractual problems in a more streamlined 
and effective manner.   

9.15 The ACCC considers that this improved input is a feature of increasing the 
bargaining power of the members of the collective (by allowing them to aggregate 
their influence in the negotiation); of improving the individual’s access to 
information and resources; and of providing a mechanism through which 
productive contractual discussions between the collective and the counterparty can 
be achieved.   

9.16 In the current circumstances, the ACCC accepts that there are industry features 
which may act to inhibit the input of dairy farmers when negotiating with their 
processor on an individual basis.  The ACCC considers that the collective 
bargaining arrangements proposed by the ADF are likely to improve the bargaining 
position of dairy farmers and are likely to improve the information and resources 
available to them.   By providing a greater opportunity for dairy farmers to have 
more effective input into their contract terms and conditions efficiency gains may 
be achieved by both dairy farmers and processors.  Accordingly, the ACCC 
considers that the ADF arrangements are likely to give rise to public benefits.  

Better informed parties  
 
9.17 The ADF submits that the collective bargaining mechanism allows a better flow of 

information and allows dairy farmers to become better informed about the market 
due to the collective bargaining groups being able to assess market opportunities. 

 
9.18 The ACCC considers that the extent to which this claim may produce a public 

benefit, it has been included previously under the New market opportunities and 
Increased input into contracts.   
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Conclusion on the public benefit of the collective bargaining arrangements 
 
9.19 In order to grant authorisation to the ADF’s collective bargaining arrangements, the 

ACCC must be satisfied that the potential public benefits of the arrangements 
would outweigh the potential anti-competitive detriments arising from the 
arrangements. 

 
9.20 In this instance, the ACCC considers that the collective bargaining arrangements 

may generate a number of public benefits relative to the counterfactual situation. In 
particular, the ACCC considers that the extent to which the collective bargaining 
arrangements continue to allow dairy farmers to explore new market opportunities 
which lead to increased competition and a more efficient dairy industry, such 
outcomes would be likely to constitute a public benefit.  

9.21 In addition, the ACCC considers that some transaction cost savings are likely to 
result from the collective bargaining arrangements and to the extent that these 
transaction costs savings do arise they are likely to constitute a public benefit, the 
more of which is passed on to consumers, the greater their weight would be.      

9.22 Finally, the ACCC considers that to the extent that the collective bargaining 
arrangements provide dairy farmers with greater input into contract terms and 
conditions and this leads to efficiency gains, such an outcome would also be likely 
to give rise to public benefits.   
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10 Balance of the benefits and detriments 
10.1 In order to grant authorisation the ACCC must be satisfied that the collective 

bargaining arrangements would result in a benefit to the public that outweighs any 
detriment to the public constituted by any lessening of competition arising from 
those arrangements.   

 
10.2 As outlined in section 6 of this draft determination, the ACCC assessed the 

potential anticompetitive detriments and public benefits of the proposed substitute 
arrangements without the conditions imposed by the Tribunal in 2002. The ACCC 
considers that this approach will enable it to better assess whether those conditions 
are still necessary to ensure that the arrangements continue to provide a net public 
benefit or whether further or amended conditions may be required.   

 Public benefits  

10.3 In assessing the public benefits of the arrangements, the ACCC is of the view that 
they may result in some public benefits. The ACCC considers that some 
transaction cost savings may be generated from the arrangements along with some 
efficiencies gains from enabling dairy farmers to have a greater input into their 
contracts. The ACCC also considers continuing to allow dairy farmers to explore 
new market opportunities which lead to increased competition and a more efficient 
dairy industry would be likely to constitute a public benefit.  

 
Anti-competitive detriments  

10.4 However, whilst the ACCC considers that factors such as the voluntariness of the 
arrangements for all parties, the lack of boycott provisions and the likelihood that 
any impact on competition between dairy farmers would not be significant, may 
serve to mitigate the potential anticompetitive detriments of the arrangements, the 
ACCC is concerned that, were the arrangements granted unconditionally, the 
potential scope of the arrangements (i.e. the potential size of the collective 
bargaining groups) and the potential for information sharing may generate 
significant anticompetitive detriment.      

 
10.5 On balance, therefore, the ACCC is of the view that the potential benefits of the 

ADF’s proposed substitute authorisation would not be likely to outweigh the 
potential anti-competitive detriments of the arrangements.  

 
10.6 Consequently, the ACCC considers that conditions would still be required to 

ensure that the potential benefits of the arrangements continue to outweigh their 
potential anti-competitive detriments. In particular, the ACCC proposes to impose 
conditions addressing:  

 the potential scope of the arrangements  

 the potential for information sharing and   

 transparencies of the collective bargaining group.  
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11 Proposed conditions        
11.1 As outlined in the previous section of this draft determination, the ACCC considers 

that with the imposition of conditions, it is more likely to be satisfied that the 
public benefits of the proposed collective bargaining arrangements would outweigh 
their potential anti-competitive detriments.    

 
11.2 The following assessment considers each of the existing 12 conditions and 

discusses whether in their current form, they still contribute to ensuring a net public 
benefit or whether it may be appropriate to either amend or remove the condition.         

 
Existing conditions 1, 2 and 3 
 
11.3 As with the original authorisation, the ACCC is of the view that the potential anti-

competitive detriment of the arrangements is likely to be lessened if there are 
restrictions on the coverage, composition and cross-representation of collective 
bargaining groups.  This was addressed in the Tribunal determination through 
conditions 1, 2 and 3 which stated: 
 
Existing Condition 1  

ADFF or any other common agent (including a farmer) is not to be 
involved in price and supply negotiations between dairy farmers and dairy 
processing companies. 

Existing Condition 2  

Collective bargaining groups can only be formed by dairy farmers that 
have a ‘shared community interest’.  Farmers will have a shared 
community interest for the purposes of this authorisation where they have a 
common interest in being long-term suppliers acceptable to the milk 
processor concerned and satisfy one of the following criteria:  

i. the dairy farmers all have similar supply patterns and are all located 
within a  distance in which milk can economically be delivered to that 
milk processor’s plant 

ii. dairy farmers supply a specialty raw milk product.  

 

For the purposes of C2. there are two general categories of “supply 
patterns”:  

 seasonal supply and  

 all year round supply.   
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Existing Condition 3  

Dairy farmers that satisfy one of the criteria in Condition 2 can form cross-
regional collective bargaining groups, however these groups must not comprise all 
of the dairy farmers that operate within any of the following regions: 

 Far north Queensland 

 Central Queensland 

 South east Queensland 

 Northern New South Wales 

 Central New South Wales 

 Southern New South Wales 

 Western Victoria 

 Eastern Victoria 

 Northern Victoria 

 South Australia 

 Western Australia and 

 Tasmania. 
 
11.4 A number of concerns have been raised with the ACCC in recent years which 

demonstrate different understandings of these conditions.   

Dealings with more than one processor.   

11.5 A number of dairy farmers have expressed the view that the conditions of 
authorisation prohibit bargaining groups from negotiating with more than one 
processor. While the ACCC is of the view that the authorisation does not permit 
multiple processors from participating in the same negotiation, it does not see why 
the conditions would prevent a collective bargaining group from negotiating 
separately with more than one processor provided members of the group have a 
shared community interest. 

11.6 The ACCC would, however, express caution over the establishment of any group 
that was artificially broad.  For example, dairy farmers in Western Australia 
generally have the options of supplying Peters Brownes, National Foods, Challenge 
Dairy or Harvey Fresh. The ACCC would be concerned over any proposal that 
would lead to all farmers in Western Australia forming the one group and 
negotiating with each processor. The ACCC considers that situations such as these 
are unlikely to arise because: 
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 a large proportion of dairy farmers align themselves with a specific processor 
and it is unlikely that all farmers will show an interest in negotiating with other 
processors   

 it would not seem practical for all farmers to supply the one processor such that 
it may be questionable whether they would share a common interest in 
supplying milk to the one processor and 

 the voluntary nature of the collective bargaining arrangements provide 
processors with complete discretion as to whether they deal with a collective 
bargaining group.  

11.7 In contrast however, as seen in South Australia, the  ACCC envisages the 
establishment of niche bargaining groups comprising a smaller number of farmers, 
perhaps with specific common interest such as their location, who might shop 
around to find the processor willing to offer terms and conditions best suited to 
farmers in that group. Provided members of the groups ultimately formed an 
independent decision as to whether they should accept the terms and conditions 
offered by any processor, the ACCC does not see any problem per se with such 
negotiations.   
 

Ambiguity of conditions.   
 
11.8 A number of parties have suggested that conditions 1, 2 and 3 are ambiguous and 

would benefit from clarification.   
 

11.9 For example, a number of parties often query the intent or effect of condition 1.  
The ACCC tends to agree that the condition could be clarified. The ACCC 
proposes to refine condition 1 to state: 

 
Proposed Condition 1 
 
Collective bargaining groups may be represented by a member (or members) 
of the collective bargaining group or by (one or more) third parties.  However, 
a collective bargaining group must not be represented by the ADF or by a 
third party who represents or has represented another collective bargaining 
group. 

 
11.10 The ACCC considers that this condition would not prevent dairy farmers who are 

registered members of more than one processor collective bargaining group from 
participating and representing their fellow members in discussions with the 
relevant processor. 

 
11.11 The ACCC also notes submissions by both National Foods and some dairy farmers 

that suggest that reference to shared community interest is complicated and 
uncertain. The ACCC tends to agree and believes the desired effect of limiting 
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groups to farmers with a common interest can be achieved by a condition that 
simply states:   
 
Proposed Condition 2 
 
Collective bargaining groups can only be formed by dairy farmers that each 
have a reasonable expectation of being able to supply the dairy processing 
company’s plant, or each of the dairy processing company’s plants, that will 
be the subject of the collective negotiations.  Condition 7 requires groups to 
provide the ADF with details of how this condition is satisfied. 
 

11.12 As discussed above, it would not be the intent of the ACCC to prevent collective 
bargaining groups from dealing with more than one processor where the 
component growers had a common reasonable expectation of supplying each 
processor.  That is, where each member of a group has a reasonable expectation of 
supplying two processors, then that group will be permitted by this authorisation to 
conduct separate negotiations with each processor.  In the same manner, if each 
member of a collective bargaining group has a reasonable expectation of supplying 
more than one plant of a particular processor, then that group will be permitted by 
this authorisation to conduct negotiations with that processor in respect of supply to 
the affected the plants. 

 
11.13 In discussions with farmers and other interested parties including representative 

groups and government bodies, there seems to be widespread confusion as to the 
effect of condition 3. 

11.14 Many understand that condition 3 prevents collective bargaining groups from 
comprising every dairy farmer in any one of the described regions.  For its part, the 
ACCC considers the restriction only applies where a bargaining group involves 
cross-regional composition.  

11.15 In any case, in hindsight the ACCC considers the condition has virtually no effect 
(other than to add a layer of complexity). At most, the condition simply requires 
the exclusion of a single farmer in any one region. In practice, it would be rare that 
there wasn’t a farmer that wished to abstain from a group with or without the 
condition. The ACCC would also have to concede that the exclusion of just one 
grower provides little if any restraint and is of no benefit in limiting the anti-
competitive effect of the proposed arrangements. 

11.16 The ACCC proposes to remove condition 3. 

Existing conditions 4, 5 & 6 
 
11.17 The ACCC is of the view that whilst the existing conditions 4, 5 and 6 may serve to 

simply reinforce the voluntariness of the arrangements for all parties, they may also 
serve to increase the benefits of the arrangements by explicitly stating the rights of 
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the parties and therefore giving them added confidence when participating in the 
collective bargaining process.  

 
11.18 As a result, the ACCC proposes to retain conditions 4, 5 and 6 although with the 

removal of the existing condition 3, they would become:        
 
Proposed Condition 3 
 
Dairy processing companies are able to choose whether or not to negotiate 
with collective bargaining groups.  Dairy processing companies are able to 
negotiate with one, or some, of the dairy farmers within a particular group 
based on their own commercial requirements. 
 
Proposed Condition 4 
 
Dairy farmer participation in collective bargaining groups is voluntary.  Dairy 
farmers retain the right to negotiate and enter into individual contracts.  
Dairy farmers can leave collective groups on giving reasonable notice. 
 
Proposed Condition 5 
 
Collective bargaining groups, individual dairy farmers or dairy farmer 
representatives, may not attempt to prevent or restrict other farmers from 
supplying particular dairy processing companies. 
 

Existing condition 7  
 
11.19 As outlined previously in this draft determination, condition 7 of the ADF’s 

original authorisation was included to ensure that information sharing, and in 
particular the sharing of confidential information, did not occur across collective 
bargaining groups. In its submission, National Foods states that in its view, 
condition 7 in its current form is ineffective in achieving this outcome.       

   

11.20 Condition 7 of the existing authorisation currently states:      

Each member of a collective bargaining group must not discuss its 
confidential negotiations with a particular dairy processing company with 
members of other collective bargaining groups, individual farmers outside 
the group or other farmer representatives.  Members of collective 
bargaining groups may not disclose information obtained in negotiations 
with dairy processing companies that at least one party considers to be 
confidential, to members of other collective bargaining groups, individual 
farmers outside the group or other farmer representatives.  If a member of 
a collective bargaining group participates in another collective bargaining 
group in its region, that member must not disclose information that at least 
one of the parties considers to be confidential and obtained as a result of 
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participating in the former collective bargaining group to members of the 
latter collective bargaining group. 

  

11.21 Ultimately, the protection of confidentiality is a matter for the parties as it is in any 
contractual negotiations. In a collective bargaining context, however, provisions 
restricting the sharing of information between groups serve to limit the anti-
competitive effects that may flow in a similar fashion to restrictions on coverage 
and cross representation of the bargaining groups. 

11.22 The ACCC therefore proposes to retain condition 7 although again, in hindsight, 
believes the condition would benefit from simplification by simply stating:        
 
Proposed Condition 6 
 
Members or third party representatives of a collective bargaining group may 
not disclose, other than to members or third party representatives of the same 
group, information which was obtained by them in the course of collective 
negotiations with a dairy processing company and which the dairy processing 
company has advised them is confidential. 

 
Existing condition 8, 9 & 10   
 
11.23 Existing conditions 8, 9 and 10 currently state:  
 

Existing Condition 8  

All collective bargaining groups must notify ADFF of the names and 
locations of the farms comprising that group, including the shared 
community of interest criteria that the group satisfies. ADFF must be 
notified of any changes to the composition of collective bargaining groups. 

Existing Condition 9  

ADFF must maintain a register of collective bargaining groups including 
the names and locations of all farms comprising each group.  This register 
must be kept up to date. 

Existing Condition 10  

ADFF must allow milk processors and the Commission, upon their request, 
access to the register free of charge during normal business hours. 

11.24 The ACCC considers that as these reporting conditions may serve to reduce the 
potential anti-competitive detriment of the arrangements by imposing a discipline 
on the collective bargaining groups to be open and transparent about their 
membership and the basis on which the group has formed, it is appropriate for 
them to be included in any substitute authorisation.      
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11.25 The current condition however provides no timeframes for such reporting. The 

ACCC therefore proposes amending the conditions slightly by including a 28 day 
time limit for collective bargaining groups to notify the ADF of their intention to 
engage in collective bargaining along with requiring them to provide a more 
detailed explanation as to how the group complies with the common interest 
requirement set out in revised condition 2.       

   
11.26 The ACCC therefore proposes to retain conditions 8, 9 and 10 as a single condition 

which would become condition 7.       
 

 Proposed Condition 7 
 
Any new collective bargaining group must, within 28 days of it first forming, 
provide the following information to the ADF: 

 
 the names of the dairy farmers and the names and locations of the 

farms comprising that group 

 the name and contact details of the party(s) nominated by the group 
to represent the group in collective negotiations  

 with respect to each dairy processing company that the group 
intends to negotiate with, the name of the dairy processing company 
and the location of its relevant plant(s)  

 with respect to each dairy processing company that the group 
intends to negotiate with, details of how each member of the group 
satisfies Condition 2.  This could include information as to group 
members’ histories of supplying the processor and, where group 
members have not previously supplied the processor, information 
regarding the distance between those members’ farms and the 
relevant plant(s) of the dairy processor.   

Furthermore, the group must advise the ADF of changes to the composition of 
the group or to the party(s) representing the group within 28 days of such 
change(s) being made. 

The ADF must keep an up-to-date register which includes this information 
and must, on request by an interested party, provide access to the register free 
of charge during normal business hours. 

 
Existing condition 11   
 
11.27 Existing condition 11 current states:  
 

Parties to the authorised arrangements must provide the Commission with 
any contract that is entered into under these arrangements upon the 
Commission’s request. 
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11.28 Having had the opportunity to assess the ADF’s collective bargaining arrangements 

over the period that they have been authorised, and having dealt extensively with 
those parties over that time, the ACCC is now of the view that this condition is 
unnecessary. The ACCC is confident that were it to request a contract, or any other 
information it considered may be relevant to its assessment of the arrangements, 
from either a dairy farmer or a milk processor they would be likely to supply such 
information voluntarily. 

 
11.29 In any event, the ACCC considers that were this not to occur, it has broad 

information collection powers available to it under the TPA.      
 
11.30 The ACCC considers therefore that it is not necessary to include existing condition 

11 in the substitute authorisation.            
 
Existing condition 12   
 
11.31 Existing condition 12 of the original ADF determination contains a dispute 

resolution process, full details of which are included as Attachment A to this 
determination. It should be noted that condition 12 of the original ADF 
determination was not included in the ACCC’s determination but was included by 
the Tribunal with the consent of the parties. 

 
11.32 In short, the dispute resolution condition outlines the process that ‘Collective 

Bargaining Groups’ (CBG) and ‘Processors’ should take if a dispute were to arise 
in the formation of a CBG or the negotiation of contracts between the parties. The 
process outlines steps including: preparing a complaint; referral to a mediator and; 
court proceedings.      

 
11.33 Generally, the ACCC considers that including a dispute resolution process as part 

of a contract negotiation process, or as part of a final contract, is likely to facilitate 
more efficient and timely outcomes for the parties were a dispute to arise. 
However, the ACCC does not consider that having a prescribed dispute resolution 
process included as a condition of an authorisation is the most appropriate method 
of achieving this outcome.       

 
11.34 In particular, the ACCC has two main concerns with including a prescribed process 

such as a dispute resolution process as a condition of an authorisation.  
 
11.35 The first of these concerns is that condition 12, as it currently reads, seeks to 

impose a prescribed process on a third party who is not a party to the application 
for authorisation and is therefore not compelled to act in accordance with that 
authorisation. That is that the condition attempts to place requirements on a 
Processor who may be in a dispute situation with a CBG, even though that 
Processor is not a party to the application and is not (and cannot be) compelled to 
do anything by the authorisation or any conditions attached to it. The ACCC 
considers that an authorisation can only compel the parties to the authorisation to 
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work within certain frameworks or comply with certain conditions but not compel 
a third party to do anything.  

 
11.36 The second of the ACCC’s concerns is that including a prescribed process, such as 

the dispute resolution process, as part of an authorisation, potentially limits the 
flexibility of the authorised parties to act in a way that may be more appropriate to 
their situation. For example, currently, were a CBG to be in a dispute situation with 
a Processor they would have no alternative but to seek a resolution to that dispute 
using the process set out in condition 12. This is because, if they were to use an 
alternative process (which may well suit their circumstances better and be 
agreeable to the Processor) they would be likely to acting outside the terms of the 
authorisation and therefore may not have protection from the TPA.     

 
11.37 Consequently, whilst the ACCC has no concerns about the parties using the 

existing dispute resolution process, and in fact encourages both the ADF member 
dairy farmers and milk processors to include a mutually suitable dispute resolution 
process as part of their negotiation process and as a part of the their negotiated 
contracts, the ACCC does not propose including the existing condition 12 as part of 
the substitute authorisation.         
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12 The draft determination 
The application 
 
12.1 On 8 April 2005, Australian Dairy Farmers Ltd (the ADF) lodged an application 

seeking the revocation of authorisation A90782 and its replacement by substitute 
authorisation A90966. 

 
12.2 Application A90782 permitted, subject to conditions: 

(a) groups of dairy farmers to form collective bargaining groups through which 
they may collectively negotiate terms of supply, including pricing, with a dairy 
processing company that each member of the group wishes to supply; and  

(b) the ADF to hold general, non-specific, discussions with supermarkets, on an 
individual and voluntary basis, regarding the impact of tender processes on 
dairy farmers. 

 
Statutory test 
 
12.3 Application A90966 seeks to replicate the arrangements authorised by the 

Tribunal.  As noted in section 6 of this draft determination the ACCC has assessed 
the ADF arrangements as if the conditions imposed by the Australian Competition 
Tribunal were not in place.   

 
12.4 For the reasons outlined in this draft determination, the ACCC is not satisfied that 

in all circumstances the making of contracts and giving effect to the provisions of 
the proposed collective bargaining arrangements for which authorisation A90966 is 
sought under section 88(1) of the TPA: 

 would be likely to result in a benefit to the public and 

 that benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would be likely to result from the proposed 
arrangements. 

 
12.5 The ACCC considers however, that subject to the imposition of a number of 

conditions, it would be satisfied that the public benefits of the proposed collective 
bargaining arrangements would be likely to outweigh their potential anti-
competitive detriments.  
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The proposed authorisation  
 
12.6 On this basis the ACCC is proposing to grant the revocation as sought by the ADF 

and to grant conditional authorisation to the substitute arrangements. 
 
12.7 Authorisation granted by the ACCC will permit: 
 

(a) groups of dairy farmers to form collective bargaining groups through which 
they may collectively negotiate terms of supply, including pricing, with a dairy 
processing company that each member of the group wishes to supply; and  

(b) the ADF to hold general, non-specific, discussions with supermarkets, on an 
individual and voluntary basis, regarding the impact of tender processes on 
dairy farmers. 

 
subject to the following conditions: 
 
Proposed Condition 1 
 
Collective bargaining groups may be represented by a member (or members) of the 
collective bargaining group or by (one or more) third parties.  However, a 
collective bargaining group must not be represented by the ADF or by a third party 
who represents or has represented another collective bargaining group. 

 
Proposed Condition 2 
 
Collective bargaining groups can only be formed by dairy farmers that each have a 
reasonable expectation of being able to supply the dairy processing company’s 
plant, or each of the dairy processing company’s plants, that will be the subject of 
the collective negotiations.  Condition 7 requires groups to provide the ADF with 
details of how this condition is satisfied. 
 
Proposed Condition 3 
 
Dairy processing companies are able to choose whether or not to negotiate with 
collective bargaining groups.  Dairy processing companies are able to negotiate 
with one, or some, of the dairy farmers within a particular group based on their 
own commercial requirements. 
 
Proposed Condition 4 
 
Dairy farmer participation in collective bargaining groups is voluntary.  Dairy 
farmers retain the right to negotiate and enter into individual contracts.  Dairy 
farmers can leave collective groups on giving reasonable notice. 
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Proposed Condition 5 
 
Collective bargaining groups, individual dairy farmers or dairy farmer 
representatives, may not attempt to prevent or restrict other farmers from supplying 
particular dairy processing companies. 
 
Proposed Condition 6 
 
Members or third party representatives of a collective bargaining group may not 
disclose, other than to members or third party representatives of the same group, 
information which was obtained by them in the course of collective negotiations 
with a dairy processing company and which the dairy processing company has 
advised them is confidential. 
 
Proposed Condition 7 
 
Any new collective bargaining group must, within 28 days of it first forming, 
provide the following information to the ADF: 

 
 the names of the dairy farmers and the names and locations of the farms 

comprising that group 

 the name and contact details of the party(s) nominated by the group to 
represent the group in collective negotiations  

 with respect to each dairy processing company that the group intends to 
negotiate with, the name of the dairy processing company and the 
location of its relevant plant(s)  

 with respect to each dairy processing company that the group intends to 
negotiate with, details of how each member of the group satisfies 
Condition 2.  This could include information as to group members’ 
histories of supplying the processor and, where group members have 
not previously supplied the processor, information regarding the 
distance between those members’ farms and the relevant plant(s) of the 
dairy processor.   

Furthermore, the group must advise the ADF of changes to the composition of the 
group or to the party(s) representing the group within 28 days of such change(s) 
being made. 

The ADF must keep an up-to-date register which includes this information and 
must, on request by an interested party, provide access to the register free of charge 
during normal business hours. 
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Term of Authorisation 
 
12.8 The ACCC considers that with the imposition of conditions the ADF arrangements 

are more likely to result in benefits to the public which outweigh their potential 
detriments.  Accordingly the ACCC is proposing to grant the revocation as sought 
by the ADF and to grant conditional authorisation to the substitute arrangements 
for a further five years. 

 
Parties to the arrangements  
 
12.9 The ACCC also proposes to grant authorisation pursuant to s 88(10) of the TPA.  This 

will enable dairy farmers to become parties to the authorised arrangements at a time after 
the authorisation comes into effect (future parties). 
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Attachment A 
C1 ADFF or any other common agent (including a farmer) is not to be involved in price 
and supply negotiations between dairy farmers and dairy processing companies. 

C2 Collective bargaining groups can only be formed by dairy farmers that have a ``shared 
community interest''. Dairy farmers will have a shared community interest for the purposes 
of this authorisation where they have a common interest in being long-term suppliers 
acceptable to the processor concerned and satisfy one of the following criteria:  

(a) the dairy farmers all have similar supply patterns and are all located within a 
distance in which milk can economically be delivered to that processor's plant; 

(b) the dairy farmers supply a specialty raw milk product. 

For the purposes of C2 there are two general categories of ``supply patterns'':  

• seasonal supply; and 

• all year round supply. 

C3 Dairy farmers that satisfy one of the criteria in C2 can form cross-regional collective 
bargaining groups, however these groups must not comprise all of the dairy farmers that 
operate within any of the following regions:  

• Far north Queensland; 

• Central Queensland; 

• Southeast Queensland; 

• Northern New South Wales; 

• Central New South Wales; 

• Southern New South Wales; 

• Western Victoria; 

• Eastern Victoria; 

• Northern Victoria; 

• South Australia; 

• Western Australia; and 

• Tasmania. 
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C4 Dairy processing companies are free to choose whether or not to negotiate with 
collective bargaining groups of dairy farmers. Dairy processing companies are free to 
negotiate with one, or some, of the dairy farmers within a particular group based on their 
own commercial requirements. 

C5 Dairy farmer participation in collective bargaining groups is voluntary. Farmers retain 
the right to negotiate and enter into individual contracts with dairy processing companies. 
Farmers can leave collective groups on giving reasonable notice. 

C6 Collective bargaining groups of dairy farmers, individual farmers or farmer 
representatives may not prevent or restrict other farmers from supplying particular dairy 
processing companies. 

C7 Each member of a collective bargaining group must not discuss its confidential 
negotiations with a particular dairy processing company with members of other collective 
bargaining groups, individual farmers outside the group or other farmer representatives. 
Members of collective bargaining groups may not disclose information obtained in 
negotiations with dairy processing companies, that at least one party considers to be 
confidential, to members of other collective bargaining groups, individual farmers outside 
the group or other farmer representatives. If a member of a collective bargaining group 
participates in another collective bargaining group, that member must not disclose 
information that at least one of the parties considers to be confidential and obtained as a 
result of participating in the former collective bargaining group to members of the latter 
collective bargaining group. 

C8 All collective bargaining groups must notify ADFF of the names and locations of the 
farms comprising that group, including the shared community of interest criteria that the 
group satisfies. ADFF must be notified of any changes to the composition of collective 
bargaining groups. 

C9 ADFF must maintain a register of collective bargaining groups including the names 
and locations of all farms comprising each group. This register is to be kept up to date. 

C10 ADFF must allow any dairy processor and the Commission, upon their request, 
access to the register free of charge during normal business hours. 

C11 Parties to the authorised arrangements must provide the Commission with any 
contract that is entered into under these arrangements upon the Commission's request. 
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C12 Dispute Resolution 

12.1 Processors and Collective Bargaining Groups (CBGs) will cooperate to ensure that 
any disputes in relation to the formation of CBGs or the negotiation of contracts between 
processors and CBGs are resolved promptly and efficiently by mutual negotiation. Where 
a dispute arises, the party complaining (Complainant) will prepare a written complaint (the 
Complaint) setting out:  

(a) the nature of the dispute; 

(b) what outcome the Complainant wants; and 

(c) what action the Complainant thinks will settle the dispute, 

and will deliver the Complaint to the other party. 
 
12.2 Reference to Mediator 

On delivery of a Complaint, processors and CBGs must make all reasonable efforts to 
resolve the dispute. Within eight weeks of receipt of a Complaint, the party receiving the 
Complaint must respond in writing to the Complainant. If the dispute is not resolved 
within eight weeks, either party may refer the matter to a mediator. 
 
12.3 Mediator 

In the event of a dispute between the parties being referred to a mediator, the mediator 
must be a suitably qualified independent person, experienced in the milk industry, agreed 
upon between the parties (or, in default of agreement, appointed by the person for the time 
being President of the relevant state Law Society or equivalent). 
 
12.4 Costs of Mediation 

The parties shall be equally liable for the costs of the mediation and must pay their own 
costs of attending the mediation. 
 
12.5 Terms of Mediation 

In relation to any mediation:  

(a) everything that occurs in the course of the mediation will be in confidence; and 

(b) all discussions will be without prejudice. 
 

12.6 Court proceedings 

If no agreement can be reached by the parties by means of mediation under this clause 
within eight weeks of the dispute being referred to mediation (or such longer period as the 
parties agree), either party may refer the dispute to the courts. 
 
 




