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1.     The Application 

1.1 On 25 August 2005 the Recruitment & Consulting Services Association 
(RCSA) lodged an application under s 91A of the Trade Practices Act 1974 
(the Act) for minor variation to authorisation A90829 which was granted by 
the ACCC on   24 September 2003 for five years.    

1.2 Authorisation A90829 relates to RCSA’s Code for Ethical Conduct (the 
Code), its Guidelines for Divisions: Disciplinary and Dispute Resolution 
Procedures (the Guidelines) and for clauses contained in the RCSA 
Constitution which underpin its disciplinary and appeals procedures.   

1.3 The RCSA has lodged this application for minor variation to cover 
amendments made to the Guidelines (Attachment 1) and the Code 
(Attachment 2).  

The RCSA 

1.4 The applicant is the peak body of the employment service industry for 
Australia and New Zealand.  It was formed in 1996 following the merger of 
the National Association of Personnel Consultants and the Institute of 
Personnel Consultants.   

1.5 The RCSA is a not-for-profit association which currently has over 3000 
members.   Its membership is drawn from a diverse range of organisations and 
individuals including small owner-operated businesses, listed and non-listed 
Australian companies and large multi-national corporations.  Its members 
include providers of personnel recruitment, search and selection, and job 
placement on a permanent, temporary and contract employment basis. 

Amendments to the RSCA Guidelines for Regions: Disciplinary and Dispute 
Resolution Procedure 

1.6 The Guidelines outline the processes in the event of a complaint or dispute 
against members. The changes to it are as follows. 

General 

1.7 The RCSA has re-named its geographical ‘divisions’ (which are responsible 
for issues relating to its own region including government legislation, ethics, 
membership and organising activities) to ‘regions’. It has changed all 
references to ‘Division’ in the Guidelines to ‘Region’ to reflect this change.  

Intervention process    

1.8 Section 4 of the Guidelines is headed ‘Disciplinary & Dispute Resolution   
Procedures’. This is where the substantive dispute resolution procedures are 
outlined. A new sub-section 4.1 ‘Intervention Process’ has been inserted.   

1.9 The original procedures required members to lodge a complaint or dispute in 
writing to the CEO of RCSA.  
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1.10 The new procedure adds a less formal step prior to lodging a written 
complaint.  The purpose of this is to attempt to resolve the dispute through 
informal discussion rather than traditional dispute resolution procedures.  

1.11 The intervention process states that members communicating any concerns or 
complaints will firstly be referred to the RCSA ‘Ethics Registrar’. The Ethics 
Registrar is a new position, created to act as a central point to manage the 
initial contact by parties with concerns about RCSA members.  As well as 
facilitating early dispute resolution, the Registrar is also in a position to 
identify common compliance issues.  

1.12 When the Ethics Registrar receives a complaint, he or she will contact the 
complainant and the Member individually regarding the complaint. The 
Member is provided with a sequence of events prepared by the Ethics 
Registrar and is given an opportunity to respond. Depending on the Member’s 
response, the following may then occur: 

 the parties may have resolved their dispute 

 there is a need for the Ethics Registrar to seek further information from 
other parties, or 

 there is still a dispute and the complainant wishes to proceed to a 
formal complaint.  

1.13 If a resolution is not reached then the Ethics Registrar will notify the 
complainant of their option to lodge a formal complaint. If a formal complaint 
is lodged, the Ethics Registrar will forward all information gathered in the 
intervention process to the CEO.1 

Notice and directions 

1.14 When a Regional Ethics Committee (REC) or the National Ethics Committee 
(NEC) accepts a formal complaint or dispute notification it will write to 
parties which may be able to assist with resolving the dispute. When 
contacting parties, the RCSA will state any directions required to be complied 
with to enable it to dispose of the matter.2 Amongst other things, these include 
directions for the representation of any party,3  directions to preserve 
anonymity4 and directions for mediation.5  

1.15 A new item has been inserted in the list of issues which the relevant committee 
may give directions on. It is “for the making of written submissions to ensure 
the validity of facts and to clarify information for the Ethics Committee”.6  

 

                                                 
1 Guideline 4.3 (a) 
2 Guideline 4.4 (b) 
3 Guideline 4.4 (c)(i)  
4 Guideline 4.4 (c)(ii) 
5 Guideline 4.4 (c)(viii) 
6 Guideline 4.4 (c)(vi) 
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Proceedings generally 

1.16 In sub-section 4.5 ‘Proceedings Generally’ three new comments have been 
inserted. These are in relation to the parties’ rights in relation to dispute 
resolution proceedings conducted by an REC or the NEC. The insertions are: 

 The general intent should be that matters should be heard without third 
party representation, where possible and the parties involved 
participate directly with the Committee.7 

 Disputes are to be finalised, using whatever submissions are available, 
by the Ethics Committee if they are abandoned by the complainant.8 

 Any lapsed complaint should be finalised, using whatever submissions 
are available, by the Ethics Committee.9 

Flow chart of Disciplinary & Dispute Resolution Procedure  

 
1.17 Figure 3.1 has been added to the Guidelines. It is a flow chart summary of the 

Disciplinary & Dispute Resolution Procedures.  

Amendments to the Code for Professional Practice 

1.18 The title of the Code has been changed from ‘Code for Ethical Conduct’ to 
‘Code for Professional Practice’.  

1.19 A ‘Transition Flowchart’ in Summary Reference (A) has been added to 
Schedule 1 – Transition of workers – Guidelines and Recommendations for 
Ethical Conduct. This provides a summary of the principles outlined in the text 
of Schedule 1. 

1.20 Schedule 2 has also been amended. Sub-sections (h), (i) and (j) have been 
amended; and a new sub-section regarding costs and ‘Summary Reference 
(B)’ have been added.    

1.21 Sub-section (h)10 relates to arbitrations involving a question as to the identity 
of the agency entitled to payment for securing a candidate. The original clause 
outlined the principle to be applied when resolving such a dispute. The 
amendment has not changed that principle (which is that the agency that 
created the interview is entitled to payment) but rather couched it in more 
flexible terms.  

1.22 Sub-section (i)11 originally stated that “the arbitrator may have regard to the 
following matters”. It now states “...may have regard to some or all of the 
following matters”. 

                                                 
7 Guideline 4.5 (xii), original emphasis 
8 Guideline 4.5 (xiii) 
9 Guideline 4.5 (xiv) 
10 Code, Schedule 2 (h)  
11 Code, Schedule 2 (i) 
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1.23 Sub-section (j)12 is in relation to the arbitrator awarding a fee following the 
arbitration. A new sentence has been added which allows for a split fee 
determination. 

1.24 A new sub-section has been added regarding costs. It duplicates clause 4.12 of 
the disciplinary and dispute resolution procedures and states that, except in the 
case of an arbitrator or a court determining otherwise, parties are to bear their 
own costs in relation to the proceedings.  

1.25 ‘Summary Reference (B)’ is designed to provide a summary of the principles 
outlined in the text of Schedule 2 (i.e. the disputed fee principles). 

The Constitution 

1.26 No amendments have been made to the RCSA Constitution.  

2.     Statutory provisions 

2.1 Section 91A of the Act provides that on receipt of an application for a minor 
variation of an authorisation the ACCC must, if it is satisfied that the variation 
sought is a minor variation, invite submissions from interested parties. 

2.2 A minor variation in relation to an authorisation is defined (under section 
87ZD of the Act) as a single variation that does not involve a material change 
in the effect of the authorisation.  A person may apply for two or more minor 
variations at the same time, and the ACCC may deal with all the variations 
together, if it is satisfied that the combined effect of those variations, if all 
were granted, would not involve a material change in the effect of the 
authorisation. 

2.3 After consideration of the application and any submissions received, the 
ACCC may make a determination varying the authorisation or dismissing the 
application.  The relevant test for varying an authorisation granted in respect 
of exclusionary provisions is in ss 91A(5) of the Act. 

2.4 This states that the ACCC must be satisfied that the variation would not result, 
or would be likely not to result, in a reduction in the benefit to the public that 
arose from the original authorisation. 

 

                                                 
12 Code, Schedule 2 (j) 
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3. Submissions 

RCSA’s supporting submission  

3.1 The RCSA submits that the variations that are the subject of the application for 
minor variation are in relation to amendments that either: 

 achieve consistency between the Code and the dispute resolution 
procedure in the Australian Standard for Complaints Handling (AS 
4269-1995), or 

 are of a technical or drafting nature.  

3.2 The RCSA submits that the variations would not result in a reduction in the 
public benefits flowing from the Code, but may possibly enhance the public 
benefits by expediting the process of dispute resolution and further helping to 
clarify the manner in which provisions of the Code operate.  

Submissions from interested parties 

3.3 The ACCC sought submissions from a range of interested parties, including all 
parties who provided submissions in relation to the original application for 
authorisation. 

3.4 In response, the ACCC received two submissions: from Manpower Services 
(Australia) Pty Ltd and The Australian Manufacturing Workers’ Union 
(AMWU).  

Manpower Services (Australia) Pty Ltd (Manpower) 

3.5 Manpower stated that it does not have any objections to the application. It 
submitted is that it is satisfied the variation will not result, or is likely not to 
result, in a reduction in the benefit to the public that arose from the original 
Authorisation.  

Australian Manufacturing Workers’ Union (AMWU) 

3.6 The AMWU’s submission referred to its comprehensive submission in relation 
to the original application for authorisation. In its original submission, the 
AMWU asserted that industry self-regulation via the Code and the Guidelines 
has not been effective.  

3.7 In relation to the present application for minor variation, the AMWU 
commented specifically on the RCSA’s proposed change to third party 
representation in its dispute resolution procedure. This amendment was 
outlined above at 1.16 and states that “the general intent should be that 
proceedings should be heard without third party representation where possible 
and the parties involved participate directly with the Committee.”13 

                                                 
13 Guideline 4.5 (xii), original emphasis 
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3.8 The AMWU submits that the proposed amendment diminishes the right to 
representation and dismisses the precarious position of contract workers within 
the labour hire supply chain.  

4. ACCC’s evaluation 

4.1 In its determination dated 24 September 2003, the ACCC granted 
authorisation to A90829 for five years. The ACCC concluded that the 
Guidelines, the Code and the relevant clauses of the Constitution were likely 
to result in a public benefit by encouraging RCSA members to act ethically 
and professionally. The ACCC was satisfied that such public benefit was 
likely to outweigh any anti-competitive detriment. 

Amendments to the Code 

4.2 The ACCC has evaluated the amendments to the Code and considers that all of 
them are clearly minor in nature.  As such, it is satisfied that the proposed 
changes do not reduce the extent to which the public benefits outweigh the 
public detriments. 

Amendments to the Guidelines 

4.3 The ACCC has evaluated the amendments to the Guidelines and considers that 
the majority of them are clearly minor in nature. The changes regarding 
representation in proceedings, and the new intervention process are discussed 
in further detail below.  

Clause 4.5(xii) -  third party representation 

4.4 As discussed above, the AMWU submitted that the amended clause 4.5(xii) 
will have a negative impact on the position of contract workers with the labour 
hire supply chain.  

4.5 During its assessment of the minor variation, the ACCC sought further 
information from the RCSA in relation to this change. The ACCC asked the 
RCSA to articulate the intent of the clause and how it envisages it will operate 
in practice. In response, the RCSA stated that:  

 the clause is directed at having matters heard without legal 
representation so as to reduce the cost, complexity, and formality of 
proceedings, where it is possible to do so. 

 the reference to “where possible” envisages that whilst the cost, 
complexity, and formality of proceedings should be kept to a 
minimum, there could be matters where the nature of subject matter is 
such that parties should be allowed legal representation, and 

 that the impact of the clause on the net public is likely to be favourable, 
because the emphasis on parties only having legal representation where 
the subject matter requires it will reduce the cost, complexity and 
formality of hearings.  
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4.6 The ACCC accepted the RCSA’s points in relation to legal representation. 
However, the ACCC considers it important that parties do have access to non-
legal third party representation. In many situations, the presence of third 
parties will assist those participating in a hearing and make it more efficient.  

4.7 Therefore, the ACCC was concerned that the clause was too broad as it 
referred to “third party representation” rather than “legal representation”, and 
that such a change may not constitute a minor variation. The ACCC raised this 
issue with the RCSA. In a letter dated 25 November 2005, the RCSA advised 
the ACCC that it is willing to amend the clause from “without third party 
representation” to “without legal representation”.  

4.8 Accordingly the ACCC has assessed the new clause as if it reads “the general 
intent should be that proceedings should be heard without legal representation 
where possible and the parties involved participate directly with the 
Committee.” 

4.9 The ACCC is satisfied that the new clause does not reduce the extent to which 
the public benefits outweigh the public detriments. It will facilitate a more 
accessible and affordable dispute resolution procedure whilst still allowing 
third party representation. The clause states that the general intent is that 
hearings will be conducted without legal representation, which allows for legal 
representation in appropriate circumstances.  

Clause– 4.1 new intervention process 

4.10 The new intervention process adds a less formal step to the dispute resolution 
procedures. The ACCC considers that it enhances the public benefits by 
centralising all initial complaints and providing a flexible avenue for early 
dispute resolution.  

4.11 During its assessment of the application for minor variation, the ACCC 
requested a more detailed explanation of how the process will operate in 
practice. The RCSA’s response satisfied the ACCC that the new intervention 
process is a minor variation. Although not affecting its assessment of the 
minor variation, the ACCC considered it would be useful if a more detailed 
description of the process was provided as part of the guidelines.  The ACCC 
felt that this would make the process clearer and therefore more accessible and 
transparent and raised the issue with the RCSA. In a letter dated 
2 December 2005, the RCSA advised that it is willing to incorporate a detailed 
explanation of the new process in the Guidelines.  

Summary of the ACCC’s evaluation 

4.12 The ACCC is of the view that the amendments to the Guidelines and the Code 
will not result in a reduction in the public benefits flowing from the original 
authorisation.  

4.13 The ACCC notes that the variation to 4.5(xii) of the Guidelines is considered 
in accordance with paragraph 4.8.  
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5.  Determination 

5.1  On 19 August 2005 the RCSA lodged an application under s 91A of the Trade 
Practices Act 1974 for minor variation to authorisation A90829 which was 
granted by the ACCC on 24 September 2003 for five years.    

5.2  The ACCC is satisfied that the variations which are the subject of this 
application are unlikely to result in a reduction in the public benefits flowing 
from the original authorisation.  

5.3  Pursuant to section 91A(3) of the Act, the ACCC makes this determination 
varying authorisation A90829 to cover the amended Guidelines, with the 
exception of clause 4.5(xii), (Attachment 1) and the amended Code 
(Attachment 2).  

5.4 The variation to clause 4.5(xii) of the Guidelines covered by this 
determination is taken to read “the general intent should be that proceedings 
should be heard without legal representation where possible and the parties 
involved participate directly with the Committee.”  

5.5 This determination is made on 14 December 2005. If no application for a 
review of the determination is made to the Australian Competition Tribunal in 
accordance with section 101 of the Act, it will come into effect on 5 January 
2005.  

5.6 If an application for review is made to the Tribunal, the determination will 
come into effect: 

 If the application is not withdrawn – on the day on which the Tribunal 
makes a determination on the review 

 If the application is withdrawn – on the day the application is 
withdrawn.  
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