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1. The Application

1.1 On 3 March 2003, the Mortgage Industry Association of Australia (the MIAA) lodged
an application under s 91A of the Trade Practices Act 1974 (TPA) for minor variation
to authorisation A90880, which was granted to MIAA for its Disciplinary Rules, on
18 February 2004.

1.2 Authorisation A90880 relates to the making and giving effect to a contract,
arrangement or understanding where a provision is, or may be, an exclusionary
provision within the meaning of section 45 of the TPA. The authorisation was granted
for a five-year period that came into effect on 11 March 2004.

1.3 Authorisation was granted for the MIAA’s Disciplinary Rules, which are a part of the
regime covering the conduct of its members. The MIAA has lodged this application
for a minor variation to cover changes made to the Disciplinary Rules.

The MIAA!

1.4 The MIAA states that it provides service and representation to mortgage brokers,
mortgage managers, mortgage lenders (bank and non-bank) and originators to assist
them develop, foster and promote the mortgage industry. It states that it has over 8000
members nationally.

1.5  The membership application process involves requisites of experience, education,
industry sponsorship and probity checks. All members must join the independent
dispute resolution service, the Credit Ombudsman Service Limited (COSL) or a

recognised Australian Securities and Investments Commission (ASIC) approved
equivalent.

The Disciplinary Rules

1.6 The Disciplinary Rules outline the processes for investigation of complaints,
expulsion of members and refused applications for membership or accreditation. They
provide for the Board to appoint Investigation Officers and for the establishment and
the rules of the MIAA Tribunal. A copy of these rules is at Attachment A.

Changes to the Disciplinary Rules

1.7 The MIAA Board amended the Disciplinary Rules on 26 November 2004. The main
changes are outlined as follows.

General

1.8 In July 2003, the Mortgage Industry Ombudsman Scheme (MIOS) changed its name
to the Credit Ombudsman Service Limited (COSL). All references in the Rules to
MIOS have been replaced with COSL. Similarly, all references to the National
Council have been replaced with ‘the Board’.

| . . .
Information under this heading was taken from the MIAA’s website, viewed 17 August 2005,
<www.miaa.com.au/about. htm>.



Definitions and interpretation

1.9

1.10

A definition of ‘misconduct’ has been included in the rules. The previous rules
referred to the definition of misconduct in the MIAA Constitution; that definition has
now been included in the Disciplinary Rules.

Documents will now be deemed to be served on a person if they are delivered
personally or they are dispatched by post, contractor agent or electronic means to the
address of the place of residence, the business of the person, or to the address of the
Member entered in the Register.’

Investigations, including of complaints

1.11

1.12

1.13

1.14

1.15

1.16

1.17

The Rules now expressly define the role of the Investigation Officer. Their role is to
investigate complaints and suspected breaches of the Constitution and the MIAA Code
of Practice and to investigate referrals and applications concerning membership in
accordance with the Rules and where required, to assist the Tribunal as an impartial
friend of the Tribunal.?

The Investigating Officer must now consult with the Chair of the Tribunal before
deciding not to investigate a complaint on the grounds that it is frivolous or
vexatious.’

The Investigating Officer must investigate a complaint if it is referred by COSL the
MIAA Board or an MIAA State Council, or ASIC or another regulatory body.’

The Investigating Officer may conduct an investigation or refer a matter to the
Tribunal where there has been no complamt but the Investigating Officer believes a
member may have committed misconduct.®

The Investigating Officer no longer has the power to suspend members. If the
Investigating Officer suspects that a member has been involved in fraud or dishonesty

they may set out in writing, the reasons to the Chairperson or Deputy Chairperson of
the Tribunal.’

The Chairperson or Deputy Chairperson may then make an order suspending a
member from membership of the MIAA.® Another member of the Tribunal, other
than the Chairperson or Deputy Chairperson, must sign an endorsement of the
suspension order for the suspension to take effect.’

If a Member requests that the matter be referred to the Tribunal, the Tribunal must be

convened by whichever of the Chalrperson or Deputy Chairperson did not make the
order to suspend the member.'°

* Rule 1.2 (e)
3Ru1es2 1.1Aand 4.2.7A
*Rule 2.1.3 (f)
SRule 2.1.3A
®Rule 2.1.4B
7Ru]e 2.3.1
fRule 2.3. 1.1
Rule 2.3.8(b)

" Rule 2.3.4.1. The ACCC notes that this rule mistakenly refers to rule 4.3.3 instead of 2.3.3.

“
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1.18  The Tribunal may direct the Investigating Officer to prepare a fresh notice of alleged
misconduct if it considers that a Member may have engaged in a different form of
misconduct.""

Cancellation of membership or accreditation and refused applications for membership or
accreditation

1.19 The Board may deem it appropriate to hear an appeal regarding refused membgrship
pursuant to the Constitution rather than the appeal proceeding to the Tribunal.

The MIAA Tribunal

1.20  The Tribunal may hear and determine any complaints of allegations of misconduct
against any member relating to any breach of the terms of the Constitution, thg MIAA
Code of Practice, the COSL Rules or the Disciplinary Rules by any Member.

1.21  The Tribunal Panel, previously a list of at least 20 persons, must now consist of at
least 50 persons.'*

1.22  Where the Chairperson considers it appropriate, due to the importance of the matter,
the Tribunal may be made up of the Chairperson, the Deputy Chairperson and three
persons from the Tribunal Panel." In normal circumstances, the panel is made up of
either the Chairperson or the Deputy Chairperson and two persons from the Tribunal
panel.

1.23  The Tribunal may only take into account previous matters dealt with by the Tribunal
against a Member for the purpose of considering orders to be made against the
Member, unless the facts are relevant to establishing that the Member has previously
had an opportunity to correct the issue.'®

1.24  The Tribunal is now required to issue written reasons for any determination it makes,
and these reasons must be provided to all parties to the proceeding within one
17
month.

1.25  Under the proposed variations, the Board or State Council may act under the
Constitution to suspend, censure or expel any Member, irrespective of any
determination or other action that has been, is being or may be taken pursuant to the
Disciplinary Rules by the Tribunal or at law."®

1.26  If the Tribunal determines that a Member has engaged in misconduct, it shall make a
determination of misconduct against the member. Previously, the Tribunal was able to
impose penalties in the form of censure, suspension, education or compliance
programs and expulsion. The range of penalties that the Tribunal can impose now
includes the following new options: dismiss the matter or dismiss subject to
conditions; counsel the Member; require the Member to correct the effects of the

' Rule 2.4.5

‘* Rule 3.2.1. The ACCC notes that the MIAA Board has always had this power under its Constitution.
P Rule 4.1.1 (a)

" Rule 4.1.5

' Rule 4.1.7 (d)

' Rule 4.6.1.1

" Rule 4.6.10

" Rule 4.7.1A. The ACCC notes that the MIAA Board has always had this power under its Constitution.
3
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1.27

1.28

misconduct; pay a financial contribution to the MIAA; or adjourn the proceedings
subject to compliance with conditions.!”” The MIAA does not set out the range of
financial contributions that may be ordered, the nature of conditions that may be
imposed or the type of corrections that could be required.

The variations also provide that where the Tribunal determines that a Member has
engaged in misconduct, but considers that there are mitigating factors, the Tribunal
may: suspend its determination of misconduct; admonish the Member without any
determination of misconduct; require the member to correct the effects of the
misconduct; pay a financial contribution to the MIAA; or require the Member to
undertake an education or compliance program.”’

Under the variations, the Tribunal may reconsider, vary or overrule any decision or
order it made with respect to penalties imposed by the Tribunal prior to 26 November
20042

Changes to the MIAA Code of Practice

1.29

2.1

2.2

2.3

2.4

The MIAA has added Advertising Guidelines and a Code on Alternative Forms of
Remuneration to its Code of Practice. Also, members are now vicariously liable for
any acts or omissions of employees that discredit the MIAA or breach the Code of
Practice.”” The MIAA has not sought or been granted authorisation for its Code of
Practice. Consequently, changes to the Code are not considered in the Minor
Variation process.

Statutory provisions

Section 91A of the TPA provides that on receipt of an application for a minor
variation of an authorisation the ACCC must, if it is satisfied that the variation sought
is a minor variation, invite submissions from interested parties.

A minor variation in relation to an authorisation is defined (under section 87ZD of the
TPA) as a single variation that does not involve a material change in the effect of the
authorisation. A person may apply for two or more minor variations at the same time,
and the ACCC may deal with all the variations together, if it is satisfied that the
combined effect of those variations, if all were granted, would not involve a material
change in the effect of the authorisation.

After consideration of the application and any submissions received, the ACCC may
make a determination varying the authorisation or dismissing the application. The
relevant test for varying the authorisation is in sub-section 91A(5) of the TPA.

In respect of exclusionary provisions, the ACCC must be satisfied that the variation
would not result, or would be likely not to result, in a reduction in the benefit to the
public that arose from the original authorisation.

Y Rule 4.7.3
® Rule 4.7.4
' Rule 4.8.3
* MIAA Code of Practice, Rule 54A.
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Submissions

The MIAA’s supporting submission

3.1

3.2

The MIAA submits that the changes to the Disciplinary Rules were made to make the
rules more flexible, transparent and more responsive. It is submitted that the changes
were suggested by the Tribunal members based on the first year’s operation of the
Tribunal. The MIAA submits that any governance regime must be dynamic and will
be regularly updated to meet changing conditions and changes dictated by experience.

The MIAA submits that while it does not consider that the changes alter the balance of
the authorisation test, if anything, they strengthen the public benefit resulting from the
conduct.

Submissions from interested parties

33

34

4.

The ACCC sought submissions in respect of the MIAA’s application for minor
variation from a range of interested parties, including all parties who provided
submissions in respect of the MIAA’s original applications for authorisation.

The ACCC received one submission supporting the application, from Mortgage
Choice Limited (Mortgage Choice). Mortgage Choice submits that the changes that
are the subject of the application for minor variation strengthen the professional
requirements of MIAA members and provide borrowers with a higher level of
assurance and confidence in their dealings with MIAA members.

ACCC’s evaluation

Past determination

4.1

In its determination dated 18 February 2004, the ACCC concluded that it was satisfied
that the public benefit flowing from the proposed arrangements would be likely to
outweigh any anti-competitive detriment and granted authorisation for five years.

Anti-competitive detriment

4.2

43

4.4

The ACCC noted that MIAA membership is not mandatory for mortgage brokers and
that there is a competing professional association, the Finance Brokers’ Association of
Australia (the FBAA) which includes mortgage brokers among its membership.

Given this, the ACCC considered that it was unlikely that loss of MIAA membership
would significantly impede mortgage brokers’ ability to compete.

The ACCC noted that it was possible that the MIAA governance regime could be used
for anti-competitive purposes. For example, the MIAA Constitution defined
misconduct subjectively, including ‘conduct prejudicial to the reputation and interests
of the MIAA’. The ACCC also noted that there was no provision for an appeals
process contained in the Disciplinary Rules.

Notwithstanding this, the ACCC was of the view that in practice, if the MIAA
attemptgx_i to expel a significant number of mortgage brokers solely for anti-
competitive reasons, these brokers would be likely to join the FBAA or form a new




association. The ACCC considered that the MIAA’s Disciplinary Rules were likely to
generate only minimal anti-competitive detriment.

Public benefit

4.5

The ACCC considered that the MIAA’s Disciplinary Rules were likely to result in a
benefit to the public that was more than minimal. The ACCC noted interested party
submissions highlighting the potential for unethical conduct in the mortgage broking
industry. The ACCC also noted that the MIAA’s rules appeared to be adequate and
that no interested party had suggested that the Rules had not been effectively enforced.
The ACCC was satisfied that the Rules would generate a public benefit by assisting
members to act ethically and professionally within the mortgage broking industry.

Minor variation

4.6

4.7

4.8

4.9

4.10

As noted above, a minor variation in relation to an authorisation is defined as a single
variation that does not involve a material change in the effect of the authorisation. It
includes changes to the conduct upon which immunity has been conferred or changes
to the nature of the immunity that has been conferred in a way that is not substantial or
significant.

In the context of the variations sought by the MIAA, the ACCC considers the majority
of the changes as being clearly minor in nature. There are however a number of
variations that are more substantial in nature namely:

¢ The introduction of the Board’s discretion to hear appeals under the Constitution in
relation to refused membership, at Rule 3.2.1.

e The ability of the Board or State Council to act under the Constitution to suspend,
censure or expel any Member regardless of the status or decision of an appeal to the
Tribunal as provided under Rule 4.7.1A.

¢ The introduction of new penalties at Rule 4.7.3.

¢ The introduction of the Tribunal’s ability to make retrospective decisions with
respect to penalties at Rule 4.8.3.

With respect to each of these proposed variations, the ACCC considers that on
balance, they are of sufficient substance and impact sufficiently upon affected parties
so as to go beyond a minor variation.

In any event, the ACCC has serious concerns about the procedural fairness of these
amendments to the Disciplinary Rules, given that Members could face penalties,
including financial contributions to the MIAA, which were not in place at the time of
their misconduct. Also, the ACCC is concerned about the power of the Board to hear
membership appeals and the power of the Board or State Council to impose significant
penalties on Members irrespective of any decision pending, or already made, by the
Tribunal under the Disciplinary Rules.

The ACCC requested the MIAA’s comments on these issues. The MIAA stated that
consideration would be given to deleting the variation to Rule 3.2.1 and deleting

Rule 4.7.1A. The MIAA submits that Rule 4.7.3, regarding penalties, is important for
the effective operation of the Tribunal and noted that no financial penalties have been
imposed by the Tribunal to date. In relation to Rule 4.8.3, regarding retrospective
penalties, the MIAA submits that the Tribunal was previously required to make a
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4.11

finding of misconduct in order to impose penalties. This requirement was changed in
late 2004. The MIAA submits that it became evident that in a few cases the Tribunal
had found misconduct but would not have done so if the amended rules were in place.
Rule 4.8.3 was added to give the Tribunal the power to revisit the sanction in such a
situation. This Rule has been used once to date. The MIAA did not comment in
respect of the ACCC’s concern that these proposed changes go beyond being minor
variations.

Notwithstanding the MIAA’s submission, the ACCC continues to be of the view that
these changes do not constitute minor variations.

Assessment of minor variations

4.12

4.13

4.14

4.15

4.16

4.17

4.18

4.19

As stated in its 2004 determination (and noted at paragraph 4.3), the ACCC considers
that there remains some potential for the Disciplinary Rules to be used for anti-
competitive purposes. In this respect, the ACCC notes that the definition of
misconduct still includes the subjective provision relating to ‘conduct prejudicial to
the reputation and interests of the MIAA’ and also, that there is still no independent
appeals process.

The ACCC also notes that while the Tribunal is now required to issue written reasons
for any determination (Rule 4.6.10), the MIAA is still not required to make them
publicly available.

However, as discussed in the 2004 determination, MIA A membership is not
mandatory for mortgage brokers and there is a competing professional association, the
Finance Brokers’ Association of Australia (FBAA) which includes mortgage brokers
among its membership. Given this, the ACCC continues to consider that it is unlikely
that loss of MIAA membership would significantly impede mortgage brokers’ ability
to compete.

The ACCC still considers that in practice, if the MIAA attempted to use its
Disciplinary Rules for anti-competitive reasons, brokers would be likely to join the
FBAA or form a new association. The ACCC considers that the MIAA’s Disciplinary
Rules are likely to generate minimal anti-competitive detriment.

The ACCC notes the submission from Mortgage Choice that the changes that are the
subject of the application for minor variation strengthen the professional requirements
of MIAA members and provide borrowers with a higher level of assurance and
confidence in their dealings with MIAA members.

The ACCC also notes that it has not received any submissions from interested parties
opposed to the application for minor variation, or raising any concerns about the
amendments to the Disciplinary Rules.

The ACCC’s assessment of the anti-competitive detriment and public benefit of the
amendments to the MIAA’s Disciplinary Rules in this determination is limited to

those amendments which it considers do constitute a minor variation as defined in
section 87ZD of the TPA.

With respect to these amendments, the ACCC considers that they do not increase the

anti-competitive detriment and do not decrease the public benefit resulting from the
MIAA’s Disciplinary Rules.




4.20

5.1

5.2

53

54

5.5

Therefore, ACCC is of the view that that these amendments to the Disciplinary Rules
would not be likely to result in a reduction in the benefit that arose from the original
authorisation.

Determination

With the exception of Rules 3.2.1, 4.7.1A, 4.7.3 and 4.8.3, the ACCC is satisfied that
the variation to authorisation A90880 is minor, and it does not involve a material
change in the effect of the authorisations.

The ACCC is satisfied that, with the exception of the rules noted at paragraph 5.1, the
variation to authorisation A90880 which is the subject of this application would be
likely not to result in a reduction in the benefit to the public that arose from the
original authorisations.

The ACCC therefore varies authorisations A90880 to cover the amended Disciplinary
Rules, provided at Attachment A, with the exception of those rules noted at paragraph
5.1.

The authorisations remain in force until 11 March 2009, five years from the day on
which the determination came into effect.

This determination is made on 21 September 2005. If no application for a review of
the determination is made to the Australian Competition Tribunal, it will come into
force on 13 October 2005. If an application for review is made to the Tribunal, the
determination will come into effect:

¢ where the application is not withdrawn — on the day on which the Tribunal makes
a determination on the review

¢ where the application is withdrawn — on the day on which the application is
withdrawn.
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SECTION 1 — DEFINITIONS AND INTERPRETATION

11 Definitions

in these Rules, uniess the contrary intention appears:

“AMC" means an Accredited Mortgage Consultant as defined in the Constitution;

“Applicant” means a parson who has lodged an application with the Association to be accepted
as a Member;

“Assoclation” means Mortgage Industry Association of Australia ABN 62 006 085 552;
"Board” means the Board of the Association as defined in the Constitution;

“Business Day" means any day not being a Saturday, Sunday or a day which is a public holiday
ofr a bank holiday in the place in which the thing is to be or may be done under thess Rules;

“Chalrperson” means the Chairperson of the Tribunal as constituted in respect of a particular
proceeding;

“Constitution™ means the Constitution of the Association as amended from time to time;
*Compiainant™ means the person or organisation making a compiaint against a Member.

"Corporation™ means corporation as defined in the Corporations Act 2001 of the
Commonwealth;

“CO8 Limited” means Credit Ombudsman Service Limited or its successor in title;

“COSL Referral™ means a complaint referred to the Association pursuant to the Credit
Ombudsman Service Rules in connection with a complgint made by a consumer about the
conduct of a Member and which complaint specifically calls for the suspension of a Member's
m:dr:bership or the expulsion from membership of a Member or other disciplinafy action permitted
under the Rules;

“COSL Rules” means the Credit Ombudsman Service Rules made by COS Limited;

“Credit Ombudsman™ means the Credit Ombudsman appointed pursuant to the Constitution of
COS Limited and the COSL Rules;

“COS" means the setvice for complaint and dispute handling established by COS Limited;

“Deputy Chairperson™ means the Deputy Chairperson of the Tribunal as constituted in respect
of @ particular proceeding; .

“Investigating Officer™ means a person appointed pursuant to sub-rule 2.1.1;
“Member™ means a Member of the Association as defined in the Constitution;

“Membership Secretary” means the person appointed to that position by the Association from
time to ime; .
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MIAA MIAA Code of Practice means any MIAA Code of Practice promuigated by the
Board from time to time pursuant to the Constitution;

“Misconduct® means:

(a)
®)

(c)

()

(e

n

@

)]

conduct involving fraud or dishonesty;

refusal or failure to comply with a provision of the Constitution, the MIAA Code of
Practice, the COSL Rules, or the Discipfinary Rules;

miszepressntation of material facts in relation to an application for membership of
the Association:

misrepresentation of material facts in relation to accreditation as an Accredited
Mortgage Consultant;

misreprasentation of material facts concerning continuing professional
development points eamed or to be eamed as a Member;

misrepresentation of materiat facts in relation to any borrower, guarantor,
proposed borrawer or proposed guarantor;

conduct involving a breach of any legisiation or delegated legislation goveming or
reiating to conduct by participants in the Morigage Industry including but not
limited to the Uniform Consumer Credit Code, Financial Transactions Reports Act
19886 of the Commonwealth, Corporations Act 2001 of the Commonweatth,
(NSW) Consumer Credit Administration Act 1995 and corresponding legislation in
other States and Territories, Trade Practices Act 1974 of the Commonwealth and
corresponding fair trading legislation in the States and Territories, Australian
Securities and Investments Commission Act 2001 of the Commonweaith, Privacy
Act 1988 of the Commonwealth,and the criminal Statutes of the Commonwealth
and of the States and of the Territories;

whether or not any conduct referred to in paragraphs (a) to (g) is involved,
conduct

[(]] which indicates a failure to understand or practice the principles of
honesty and fair dealing in relation to other participants in the Mortgage
Industry, to Regulatory Authorities, to the Association, to Customers, or to
the public;

(i) which indicates a substantial or consigtent failure to reach reasonable
standards of efficiency and competence in the conduct of business in the
Morigage industry; or

(i) conduct prejudiciat to the reputation or interests of the Association being
conduct prescribed by the Board which is substentially prejudicial to that
reputation or those interests ;

(i) such other conduct (whether by way of act or omission) as the Board may from time to
time prescribe as Misconduct under the Constitution for the purposes of these Rules .

“Non-active AMC™ means a person whose membership of the Association has been suspended
pursuant to Rule 5.1.1 or 5.1.2;

“Officer” means officer as defined in the Corporations Act 2001 of the Commonwealih;




MEAA Disciplinary Rules

"Respondent” means the person or organisation against which an allegation of Misconduct hes
been made,

“Ruies” means these Disciplinary Rulee as amended from time to time;

"State Council™ means a State Council of the Association s defined in the Constitution;
“Tribunal™ means the MIAA Tribunal established pursuant to Rule 4.1.1;

“Tribunal Secretary™ means the person apponted to that position from time to time by the

1.2 Interpretation
In the interpretation of the Rules:
(a) headings are disregarded;

(b) words importing persons include partnerships, associstions, corporations, companies
unincorporated and incorporated whether by Act of Parliament or otherwise, as well as
individuats;

(c) singular includes plural and vice versa and words importng any gender include all other
genders;

{d) all references to statutory provisions are construed as references to any statutory
modification or re-enactment for the time being in force;

(e) where the Rules require or permit any document to be served on, given, sent or
dispatched to any person, where any such expression or any other expression is used (in
this Rule referred to as "served”), irrespective of whether any such document is actually
received by the person the document is deemed a8 having been duly served by
delivering such document to the person personaily or by dispatching it whether by post,
contractor, agent, electronic means or otherwise to:

(i) the address of the place of residence; or
(i) the business of the person last known to the person serving the document; or
(i) in the case of a Member, to the address of the Member entered in the
Register.
(4] where in these Rules any period of time is designated in Business Days, dating from a

given day, act, or event, the time shall, unless the contrary intention appears; be
reckoned exclusive of such day or of the day of such act or event;

()] where a time period is designated in Business Days, that period terminates at 12.00 pm
on the last Business Day of the period;

h) if there is an inconsistency between the provisions of the Ruies and the Constitution then
the provisions of the Constitution are 10 prevail

SECTION 2 ~

INVESTIGATIONS, INCLUDING OF COMPLAINTS
21 Receipt of complaints

21.1  The Board must appoint one or more persons to the position of investigating Officer, but
the persons so appointed may be individuals or a company or partnership, Each
individuai pereon appointed to the position of Investigating Officer, or if the Investigation
Officer is not a natural person, each individual sppointed or engeged to sssist the
Investigation Officer must have legsl accounting or auditing qualifications or experience
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2.1.1A

212

2.13A

to the satiafaction of the Board and shall not be a Full Member of MIAA or an AMC. The
powers of an investigeting Officer may be exercisad by each person so appointed.

The role of the investigation Officer is to investigate complaints and suspected breaches
of the Constitution, the MIAA Code of Practice, and to investigate referrals and
applications concemming membership in accordance with these Rules, and where
required, to assist the Tribunal, as an impartial friend of the Tribunal, in proceedings
coming before or before the Tribunal.

A compiaint received by the Associalion from any person, inciding but not timited to any
Member or COS Limited, or to a State Council or the Board, in relation to conduct of a
Member, must be referred directly to an investigating Officer. A complaint may be
received and acted upon regardiess of its origin or form, and regardiess of whether the
complainant is identified in the complaint

Subject to Rule 2.1.3A, the investigating Officer must not decide to conduct an
investigation, including an investigation in his or her own discretion, whether the
investigation will arise from a complaint or at the motion of the Investigation Officer:

(a) unless he of she suspects on a bona fide basis that a Member may have
committed Misconduct,

{b) it he or she is of the opinion that it is more appropriate that the compiant be dealt
. with by a Court or another independent complaints, disciptinary, concitiation, or
arbitration body or procedure;

(¢) if the complainant seeks any compensation or reimbursement whatsoever and
the complainant is not alleging that a Member has committed Misconduct;

(d) if the act or omission giving rise to the complaint occuired before the date of
commencement of the Rules

(e) if the subject matwer of the particular complaint was compfised in a complaint by
the same person (or any one or more of them) previously considered by the
investigating Officer or the Disciplinary Tribunal uniess the investigating Officer is
of the opinion that reievant new evidence is available;

(4] if the investigating Officer is of the opinion, following consultation with the Chair of
the Disciplinary Tribunal, that the compiaint is frivolous or vexatious or is being
pursued by the complainant in a frivolous or vexatious manner of for an improper
purpose.

if a complaint is referved to the Investigating Officer by COS, or by the MIAA through &
State Council or the Board, ASIC or by ancther regulatory body, the Investigating Officer
must conduct an investigation into the complaint

Subject to Rule 2.1.48, the investigating Officer may, before deciding to conduct an
investigation, require that the complainant provide a complaint in written form and
particulars of the complainant's identity and where in the investigating Officer’s opinion it
is necessary so to do to afford procedurail faimess to the Member the subject of the
complaint, the complainant’s written consent to the disciosure of his, her or its identity.

2.1.4A In all cases, the Investigating Officer will keep the identity of the complainant confidentiel

except where the complainant has consented in writing to the disclosure of his, her or its
identity.

2.1.4B Rule 2.1.4 does not prevent the investigation Officer from conducting an investigation or

from referring a matter ta the Tribunal on the initative of the Investigation Officer where
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222
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23
231

there has been no compisint but the investigetion Officer suspects on a bona fide basis
that a Member may have committed Misconduct

Where the Investigating Officer is of the opinion that disclosure of the identity of the
complainant is necessary to afford procedural faimess to the Member the subject of the
complaint, but the complainant refuses to provide such written consent, and Investigating
Officer is not able to substantiate the subject matter of the complaint by independent
means, without reference to the identity of the complainant, the investigating Officer must
not take any further action in relation to the complaint other than to advise the
compisinant that no further action will be taken in refation to the complant

Powers of investigating Officer

The Investigating Officer may use il lawful means to conduct the nvestigation of a
compiaint and may conduct the investigation in any manner, using commonly accepted
investigative tachnigques that the investigating Officer considers fit.

The Investigating Officer may nspect the Association's membership and other records.

The investigating Officer may require a Member to produce to the investigating Officer
documents (including records kept in electronic form) within the possession, custody or
contro! of the Member, by way of notice in writing to the Member spacifying particular
documents or categories of documents, provided that the documents or categories so
required to be produced must in the investigating Officer’s reasonsgbie opinion be
potentially relevant to the subject matter of a current investigation being conducted by the
Investgating Officer. A Member who receives such a notice must produce the
documents required to the Investigating Officer within the shortest ime that is
practicable.

The Investigating Officer may require a Member who is a natural person to aitend on him
or her for the purpose of being interviewed, by way of written notice in writing fo the
Member specifying the date, time and place of the interview and notifying the Member
that he or she may have a legal representative present at the interview. A Member who
receives such a nofice must attend the interview and must answer all questions asked of
him or her in the interview.

The Investigating Officer may issue @ notice in writing to a Member that is a Corporation
requiring that the Member make available for interview any Officer of the Member, or
requesting that the Member make available for interview any employee of the Member as
specified in the notice. The Member must upon receiving such a nofice cause the Officer
specified to attend the interview, and must use its best efforts to ensure that each
employee specified attends the interview. Any such notice issued by the Investigating
Officer in refation to an employse must indlude a notification to the Member that:

(a) the investigating Officer does not have the power to compel the empioyee
specified in the notice to be interviewed; snd

(b} any employee who agrees to be interviewed may have a legal representative
present at the interview.

An interview conducied by the investigating Officer must be recorded on tape of
computer disc, and @ copy made availabie to the Member and any other person
interviewed upon request.

Power to suspend

if at any time in the course of an investigation the Investigating Oficer suspects on
feasonable grounds that @ Member has commitied, or been directly or indirectly involved
inthe commission of, an act involving fraud or dishonesty, the investigating Officer may,
by notice in writing setting out the reasons, refer the matter to the Chairperson or Deputy
Chairperson of the Tribunal with a copy to be forwarded to the Member.
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2.3.1.1 The Chairperson or Deputy Chairperson may upon receipt of a notice pursuant to Rule
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2.3.1 from the Investigation Officer maka an order suspending the Member from
membership of the Association, and subject to Rule 2.3.8 such notice has effect from the
date determined or, if a date is nat specified, , immediately from the date on which the
order is made.

An order for suspension made by the Chairperson or Deputy Chairperson pursuant to
Rule 2.3.1.1 will remain in effect until revoked by that person or the Tribunal.

A Member who is the subject of an order for suspsnsion made pursuant to Rule 2.3.1.1
may, by notice in writing to the investigating Officer or to the Secretary to the Tribunal,
require that the subject matter of the order be referred to the Tribunal.

Where the Investigeting Officer has received a notice in writing pursuant to Rule 2.3.3,
the Investigating Officer must forward the notice together with the notice containing the
order for suspension and such supporting information ss the Investigating Officer thinks
fit, to the Tribunal Secretary within two Business Days.

2.3.4.1 Where the Secretary to the Tribunal has received a notice from a Member pursuant to
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Rule 4.3.3, the Secretary must within two Business Days nofify the Chairperson or the
Deputy Chairperson, as the case may be, being the person who did nat make the Order
under Rule 2.3.1,1 to suspend the Member and the person receiving the notice must
arrange for the Sacretary to convene the Tribunal as soon a8 practicable to consider the
continuation of or kfting of the suspension.

Where the Chairperson or Deputy Chairperson of the Tribunal has made an order for
suspension of a Member pursuant to Rule 2.3.1, that person must refer the subject
matier of the order to the Tribunal, within five Business Days and the notice containing the
order for suspension and such supporting informetion as the Chairperson or Deputy
Chairperson thinks fit must be provided to the Tribunal Secretary. At the same time
Chairperson or Deputy Chairperson must notify the Member who is the subject of the
order that they have done so.

Where the Chairperson or Deputy Chaisperson has made an order for suspension of a
Member pursuant to Ruie 2.3.1.1, if the person meking the order subsequently forms the
opinion that he or she no longer has reasonable grounds to suspect that the Member has
committed, or been directly or indirectly involved in the commission of, an act involving
fraud or dishonesty, and the subject matter of the order has not been referred to the
Tribunal pursuant to Rule 2.3.4 or 2.3.5, the Chairperson or Deputy Chairperson may by
notice in writing to the Member revoke the order for suspension and that revocetion will
have immediate effect.

Where an order for suspension pursuant to Rule 2.3.1.1 has been made in respect of a
Member, whether or not the subject matter of the order has been referred to the Tribuna
pursuant to Rule 2.3.4 or 2.3.5, the Investigating Officer who gave the notice pursuant to
Rule 2.3.1 must within five Business Days after making the order for suspension prepare
a Notice of Alleged Misconduct agsinst that Member pursuant to Rule 2.4.1 and serve it
within a further five Business Days on the Member personally or by registered mail or by
post.

Notwithstanding any other provision of these Rules, no order for suspension of a
Member shall take effect uniess and until:

(a) the Member concemed has been given an opporkunity within the period of two
Business Days prior 10 the date upon which the suspension arder is to {ake effect
to make such representations and to provide such information to the Chairperson
of Deputy Cheirperson presiding in relation to the suspension order and the
Chairpersen or Deputy Chairperson must consider, but is not bound by, any
representations made by the Member; and
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(b) another member of the Tribunal, not being either the Chairperson or Deputy
Chairperson must sign an endorsement to the suspension order approving the
making of it

The Chairperson or Deputy Chairperson, as the case may be, must in each particular
cese maintsin a record of those Tribunal members who are contacted by them for the
purpose of signing the endorsement aforesaid, and of those Tribunal members who so
sign.

Notice of Alieged Misconduct and investigation Report

Where, upon investigation of a complaint, the Investigating Officer considers that a
Member may have engaged in Misconduct, the investigating Offices must prepare a
written Notice of Alleged Misconduct which must include particulars of the allegations of
any of breach of the Constitution or of the MIAA Code of Practice, as the case may be,
that is being made. The Investigating Officer must ¢t the same time prepare a written
Investigation Report, containing a detalled report in support of the Notice of Alieged
Misconduct.

The Investigating Officer must provide copiea of the Notice of Alleged Misconduct and
investigation Report at the same time to:

(a) the Member who is the subject of the Notice of Alleged Misconduct, and
(b) the Chairperson of the Tribunal

The Investigating Officer must include with the Investigation Report copies of any
cortespondence received by the Investigating Officer from the Member who is the subject
of the Notice of Alleged Misconduct, or any legal or other representative of the Member,
and fram the complainant except in 8 case where the written consent of the complainant
under Rule 2.1.5 is not required or is not necessary.

Where pursuant to this Rule 2.4 the Investigating Officer may issue a Notice of Alleged
Miscaonduct, , the Investigating Officer may:

{a) prepare and provide an amended Notice or Notices of Alleged Misconduct; or
{ b) a further Notice or Notices of Alleged Misconduct; or

(c) with the leave of the Tribunal, withdraw a Notice of Alleged Misconduct

as the case may require, from time to time.

Where the MIAA Tribunal is considering an Allegation of Misconduct and it appears to the
Tribunal, on the basis of the material before it, that the Member may have engaged in a
form of Misconduct that is not alleged or thet may be alleged in s different and mare
appropriate manner in order to reflect the nature of the conduct the Tribunal may direct
the Investigation officer ta prepare a fresh Notice of Alleged Misconduct or an additional
or amended Notice of Alleged Misconduct and serve it on the Member. The Tribunal may
then proceed to deal with the matter in accordance with these Rules.

SECTION 3 - CANCELLATION OF MEMBERSHIP OR ACCREDITATION AND REFUSED

3.1
3141

APPLICATIONS FOR MEMBERSHIP OR ACCREDITATION
Proceedings for cancellation of membership or accreditation

The Membership Secrstary may, in his or her absolute discretion, at any time refer to an

Investigating Officer or the Tribunal 2 Member who, in the Membership Secretary's

opihion:

(a) does not meet or no longer meets the requirernents of membership in the
Association; or
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(b) has made a material misrepresentation (whether by way of statement or
omission) on an application form or other document provided to the Association.

A referral to an Investigating Officer pursuant to Rule 3.1.1 must be made by notice in
writing to the Investigating Officer, and the Membership Secretary must provide a copy of
the notice to the affected Member.

A referral to the Tribunal pursuant to Rule 3.1.1 must be made by notice in writing to the
Tribunal Secretary, and the Membership Secretary must provide a copy of the notice to
the affected Member.

Refused applications for membership or accreditation

in any case where an applicstion for membership in the Association hgs been received
from an Applicant but refused by the Association, and the Applicant has notified the
Association that he, she or it wishes to appeal from the decision to refuse the application,
except where the Board has dedmed it appropriate in the circumstances for the Board to
hear and determine the sppeal pursuant to the Constitution, the Membership Secretary
must refer the application to either an investigating Officer or the Tribunal.

The decision whether to refer an application to an Investigating Officer or the Tribunsl
pursuant to Rule 3.2.1 is a matter within the absolute discretion of the Membership
Secretary, however the Membership Secretary must refer the application to one or the
other within five Business Days after the Association has been notified that the Applicant
wighes to appeal from the decision to refuse the appiication.

A referral pursuant to Rule 3.2.1 must be made by notice in writing to the Investigating
Officer or the Tribunal Secretary as the case may be, and the Membership Secretary
must provide a copy of the notice to the Applicant.

Referrais to Investigating OMicer

Where an Investigating Officer has received a referral pursuant to Rule 3.1.1 or 3.2.1, the
Investigating Officer must conduct an investigation of the relsvant circumstances, in
pursuance of which investigation the investigating Officer is invested with the powers set
outin Rule 2.2.

The Investigating Officer must complete his or her investigation pursuant to Rule 3.3.1
and prepare a writtsn Investigation Report of his or her findings, within 15 Business Oays
alter receiving the referral.

The Investigating Officer must provide copies of the Investigation Report at the same
time to:

(a) the Member or Applicant who is the subject of the Investigation Report; and
{b) the Tribunal Secretary.

The investigating Officer must inciude with the investigation Report copies of any
correspondence received by the investigating Officer from the Member or Applicant who
ie the subject of the Investigation Report, or any legsl or ather representative of the
Member or Applicant. )

SECTION 4 - MIAA TRIBUNAL

41
411

Composition of the Trbunal
There will be a Tribunal for the purposes of:

(a) carrying out the functions of the Tribunal pursuant to these Rules and the
Tribunal under these Rules may hear and determine any complaints of
sllegations of Misconduct against any Member relating to any breach of the terms
of the Constitution, the MIAA Code of Practice, the COSL Rules or the
Disciplinary Rules by any Member, and
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(b) carrying out such other functions as are delegated to it by the Board.
The Tribunal will be referred to as the MIAA Tribunal,

The Board must appoint a Chairperson and a Deputy Cheirperson of the Tribunal, each
of whom is a legal practitioner of at least five years' standing and has the right to practise
law within a State or Teritory of Australia. Both persons must be appointad for such
period or periods and on such terms of remuneration as are determined by the Board.

The Chairperson and Deputy Chairperson mey but need not be Life Members but may
not be Fuil Members or AMCs.

The Tribunal Secretary must maintain a Tribunsl Panel, consisting of a tist of at least 50
persons selected by the Board, each of whom is in the majority opinion of the Board a
person of good character and of good standing and experience in the mortgage industry.
Persons selected to be on the Tribunal Panel may, but need not, be members of the
Board or a State Council, Members or Officers or employees of Members,

The Board will endeavour to ensure that the Tribunal Panel includes persons resident in
each State of Austraka.

For the purposes of a hearing, the Tribunal must be comprised by:

{a) the Chairperson or, in the sbsence of the Chairperson, the Deputy Chairperson;
and

{b) two persons from the Tribunal Panel, salected by the Tribunal Secretary in
consultation with the presiding Chairperson;

o

{c) where both the Chairperson and Deputy Chairperson are unable or not prepared
to sit on a particular hearing, three persons from the Tribunal Panel, selected by
the Tribuna! Secretary, one of whom will be designated by the Tribunal Secretary
8s chairperson for the purposes of that perticutar hearing; or

(d) where the Chairperson determines, in his or her discretion, that it is appropriate
to do so having regard to the importance of the matter, the Tribunal may be
constituted, by the Chairperson, the Deputy Chairperson and three persons from
the Tribunal Panel.

In the absence of the Chairperson and the Deputy Chairperson, the person designated
by the Tribunal Secretary as chairperson for the purposes of a particular hearing must be
a legal practitioner of at least five years standing and who has the right to practice law
within a State or Territory of Australia.

In selecting the composition of the Tribunal for any particular matter, the Tribunal
Secretary will endeavour so far as possible to appoint persons who are resident in the
same State as the Member who it the subject of the relevant Notice of Alleged
Misconduct.

Proceedings of the Tribunal

Upon receiving a Notice of Alleged Misconduct pursuant to Rule 2.4.2 or a notice
pursuant to Rule 2.3.4 or 2.3.5, the Tribunal Secretary must assist the presiding
Chairperson to appoint the Tribunal to deal with that particulsr proceeding, and provide to
each member of the Tribunal all of the documents provided to the Tribunal Secretary by
the investigating Officer in connection with the proceeding.

The Chairperson of the Tribunal must convene the Tribunal as quickly as is practicable,
which may be done in person or by telephone or audiovisua! link as the chairperson
considers fit, and:
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(a) where an order for suspension pursuant to Rule 2.3.1 is in effect, and whether or
not a notice pursuant to Rule 2.3.4 or 2.3.5 hes been received, the Tribunal may
make an order that the order for suspension be continued until further order of
the Tribunal, or an order that the order for suspension be revoked, without
conducting 8 hearing or receiving evidence or submissions from any party to the
proceeding;

(b) In any proceeding, if the Tribunal has reason to suspect that a Member hes
committed, or been directly or indirectly involved in the commission of, an act
involving fraud or dishonesty, the Tribunal may make an order suspending the
Member or Affiliate from membership of the Association;

(c) in any proceeding, determine whether the proceeding will be dealt with and
determined in the absence of the parties, or whether a hearing will be convened.

423 Where the Tribunal has made an order pursuant to Rule 4.2.2(a) or (b), the Tribunal may
at any time in the proceeding, prior to issuing its final determination, on the motion of a
party or on its own motion make an order revoking or varying its original order pursuant to
Rule 4.2.2(a) or (b).

424 \Where the Tribunal has made an order pursuant to Rule 4.2.2(s) or (b) in respect of a
Member, the Tribunal must immediately nolify the Investigating Officer of the order and
Rule 2.3.7 will then apply as if the order had been made by the Investigating Officer.

42.5 Where the Tribuna! has determined pursuant to Rule 4.2.2(c) that a proceeding will be
conducted in the absence of the parties, the chairperson may notify the Investigating
Qfficer and must notify the Member who s the subject of the proceeding of thet
determination.

4.2.5A Where the Tribunal proposes to deal finsily with a matter with a matter before it, the
Tribunal may do so without notice to the Investigation Officer or to the parties but the
Tribunal must not proceed in this manner unless it proposes to determine a Notice of
Alleged Misconduct by dismissing it.

4.2.58 Where the Tribunal proposes to deal finally with a matter in the absence of the parties,
the Chairperson must notify the party under review and that party may provide
submissions and evidence in writing to the chairperson within such period as the
chairperson designates.

426 Where the Tribunal is proceeding pursuant to Rule 4.2.5 OR 4.2.58, the Tribunal must
not proceed to determine the Notice of Alleged Misconduct until the period designated by
the chairperson for the provision of submissions snd evidence has expired and the
Tribunal has considered alt such material provided to it.

427 Where the Tribunal has determined pursuant to Rule 4.2.2(c) that a hearing will be
convened in respect of a proceeding, the chairperson must sppoint a date, tme and
piace for the hearing and may give notice in writing of these particulars to the
investigating Officer and must give notice to the Member who is the subject of the Notice
of Alieged Misconduct. The period of notice must be not less than five Business Days
prior to the date of the hearing.

4.27A Where the Tribunal has determined that a hearing will be convened, the role of the
Investigation Officer, it invited to do sc by the Tribunal, is to be present at the hearing to
support the allegations it has made in the Notice of Allegations as an impartial friend of
the Tribunal, including by making recommendations to the Tribunal, where invited by the
Tribunal to do so. N

428 The Tribunal may adjoum, postpone or reconvene a hearing as it thinks fit, provided that
reasonable notice is given to the parties of any change to the hearing date.

10
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Proceedings for canceilation of membership or accreditation

Upon receiving 8 notice pursuant to Rule 3.1.1, or an Investigation Report pursusnt to
Rule 3.3.3 relating to proceedings against a Member, the Tribunal Secretary must
appoint the Tribunal to deal with that particular proceeding, and provide to each member
of the Tribunal all of the dacumerts provided to the Tribunal Secretary by the Association
in connection with the proceeding.

The Tribunal must provide to the Member who is the subject of the notice or investigation
Report a reasonable opportunity to make written submissions 1o the Tribunal as to the
reasons why the membership of the Member should not be cancefied. The Tribunal must
not hold a hearing in respect of the proceeding and the Member is nct entiied to require
that a hearing be heid unless the Tribunal is satisfied that special circumstances exist
justifying the holding of a heasing.

4.3.3 M, having considered any submissions received by it, the Tribunal is of the
opinion that the Member:

(0] does not meet the requirements of membership in the Assodation; or

i) has mede a matenial misrepresentation (whether by way of statement or
omission) on an application form or other document provided to the
Association;
the Tribunal may cancel the membership of the Member.
Proceedings In relation to refused applications

Upon receiving a notice pursusnt to Rufe 3.2.1, or an Investgation Report pursuant to
Rule 3.3.3 relating to a refused appiication by an Applicant, the Tribunal Secretary must
gssist the presiding chairperson to appoint the Tribunal to deal with that particular matter,
and provide to each member of the Tribunal all of the documents provided to the Tribunal
Secretary by the Membership Secretary or the investigating Officer in connection with the
proceeding

The Tribunal must provide to the Applicant who is the subject of the notice or
Investigation Report a reasonable opportunity to make written submigsions to the
Tribunal as to the reasons why the application by the Applicant for membership in the
Associstion should be allowed. The Tribunal must not hold a hearing in respect of the
proceeding and the Applicant is not entitied to require that a hearing be held.

After considering any submissions received by it, the Tribunal may affirm the decision to
refuse the application by the Appilicant for membership in the Association, or revoke that
decision and direct the Association o allow the application for membership as the case
may be.

Conduct of hearings
A hearing of the Tribunal must be held in private except that:

{a) the Investigating Offices, subject 1o the approval of the presiding Chairperson,
,and the Member as of right (if the hearing relates to a Member who is a natural
person), or two representatives of the Member (if the hearing relates to a
Member that is a Corporation) are entitied to attend;

(b) the Tribunal may allow other representatives of the Association and the Member
to attend and make submissions.

A party may be legally representad before the Tribunal provided that:

(a) the presiding Chaperson is advised not less then two Business Days prior to the
date sst down for the Tribunal hearing of the intentian of the particular party to

11
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have legal represontation, and the name and contact details of each such legal
representative, and .

(b} the Tribunal may, if it is satisfied that legal representation has served or may
continue to serve to delay the hearing of the matter, terminats the right of the
party to have legal representation in which event the iegal representative or
representatives must depart the hearing and take no further part in it and the
hearing must proceed in the absence of that legal representation.

4.5.3 No party may be compelied to appear at a hearing of the Tribunal, but any party to a
hearing may provide written submissions and evidence to the chairpersan at least three
Business Days before the hearing or at the hearing with the leave of the Tribunal.

454 The Tribunal may make such procedural arrangements as it thinks fit, including directions
for the provision of written submissions and svidence and the taking of a transcript of the
hearing.

455 The Tribunal must conduct hearings with as litle formality and technicality as possible
and otherwise may conduct hearings a8 it considers fit, having regard to the necessity
that adequate consideration be given to matters before it.

4.8 Geoneral Rules govermning the Tribunal
46.1 The laws and rules of evidence do not apply to proceedings before the Tribunal.

4.6.1.1 in considering a matter before it, the Tribunal may take into account details entered into
the Register of the Tribunal conceming matters previously dealt with by the Tribunel
against a Member, but only for the purposes of considering the orders that the Tribunal
may make against a Member, uniess the Tribunal determines that the entry in the
Register and the facts to which it refers are relevant to establishing whether the Member
has engaged in Misconduct and has given the Member an opportunity to address it on
that issue.

482 The Tribunal must act expeditiously in hesaring and detarmining all proceedings before it

48.3 The Tribunal must act without bias and treat all parties with faimess and in accordance
with the rules of natural justice.

46.4 The Tribunal may obtain legal advice and have tegal advisers in atiendance at a hearing.

485 The Tribunal may conduct hearings or other maetings of the Tribunal in person or by
other means provided that all membesrs of the Tribunal are able to hear and speak to
each other.

466 Al determinations and decisions of the Tribunal must be made by simple majority vote of
the members of the Tribunal.

48.7 Al correspondence betwaen a party and the Tribunal must be deait with on the Tribunal's
behalf by the Chairperson or, in the Chairperson’s absence, by ancther member of the
Tribunal with the consent of the chairperson.

488 Where the Tribunal has made a determination pursuant to Rule 4.3.3 or 4.7 .2, the
Chairperson must notify in writing the Investigating Officer and the Member who is the
subject of the proceeding before the Tribunal of the determination, including any finding
of Misconduct and any penalty.

469 Where the Tribunal has made a determination pursuant to Rule 4.4.3, the chaifperson
must notify in writing the Membership Sacretery and the Applicant who is the subject of
the proceeding before the Tribunal of the determination.

46.10 The Tribunal is required to issue written reasons for any determination made by X Any
such written reasons must be issued by the Tribunel to all parties to the proceeding within
one month efter the date on which the dstermination is made.

172




MIAA Disciplinary Rules

4.8.11

47
471

4.71A

472

473

474

The Tribunal may proceed to determine any matter before it notwithstanding the failure
by the Member who is the subject of the Notice of Alleged Misconduct to make
submissions or provide documents or information or to appear at a hearing within the
period specified for the purpose by the Tribunal.

Powers of the Tribunal

Any act or omission by an Officer, employee or contractor of a Member is deemed for the
purposes of these Rules to be an act or omission by the Member.

The Board or State Council may act under the Constitution to suspend, censure or expe!
any Membar irespective of any determinalion or other action that hes been, is being or
may be taken pursuant to these Disciplinary Rules by the Tribunal or at [aw.

If the Tribunal considers that the Notice of Alegation has been substantiated but does not
propose to determine that a Member has engaged in Misconduct, following submissions
from the Member or the investigation Officer or both that there are exceptional
crcumstances justifying it doing so, the Tribunal may without proceeding to determine
that there has been Misconduct, adjourn the matter 1o a date to be fixed or dismiss it
absolutely or subject to such cenditions as the Tribunal may impose in accordance with
these Rules.

Subject to Rule 4.7.2 and Rule 4.7.4 if the Tribunal determines that a Member has
engaged in Misconduct, the Tribunal shall make a determination of Misconduct against
the Member and may impose one or more of the folowing penalties:

(a)  dismiss the matter absolutely or subject to eny conditions the Tribunal may
impose

(b) counsel the Member

(c) censure the Member,;

(d) suspend the Member from membership of the Association, for such period and
on such terms or conditions as the Tribunal thinks fit;

(®) whete the Member is already the subject of an order for suspension, continue
that suspension for such period and on such terms or conditions as the Tribunal
thinks fit;

() require the Member to take such steps as the Tribunsl may determine to correct
the effects of any Misconduct found to have been engaged in;

[£+}] pay a financial contribution to the Association to be ussd as the Tribunal
recommends, or in the absence of a recommendation, as the Assoclation
determines;

(h) require the Member to undertake such education or compliance program as the
Tribunal thinks fit, provided that the purpose of such program is to reduce the
likefihood of huture acts of Misconduct by the Member;

()] expel the Member from membership of the Association;

) adjourn the proceeding subject to compliance with such conditions as to
sanctions as the Tribunal may otherwise impose in accordance with this Rule.

Where the Tribunal has determined the Member has engaged in Misconduct but there

are in the opinion of the Trbunal mitigating factors amounting to special cifcumetances in

the opinion of the Tribunal the Tribunal may not make any determination of Misconduct

;gafi&st the Member and impose any one of more of the following penaities upon the
ember:

(a) asuspended determination of Misconduct whereby the determination of Misconduct
by the Tribunal against the Member is to be suspended for any period of tme up to

13
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2 years as the Tribunal deems fit from the date of the imposition of the suspended
determination of Misconduct and the suspended determination of Misconduct will
be of no effect after any such period of suspension imposed expires. However
where the Member within the period of any suspended determination is guilty of
further engaging in Misconduct the suspended determination of Misconduct penalty
shail be of no effect and is to be reconsidered afresh by the Tribunel as to an
appropriste penalty atthe same time as any further Misconduct engaged in by the
Member is being considered by the Tribunal in relation to penalty;

(b)  an admonishment of the Member without any determination of Misconduct by the
Tribunal against the Member;

{c) require the Member to take such steps as the Tribunal may determine to comrect
the effects of any Misconduct found to have been engeged in;

(d) pay a financial contribution to the Association to be used as the Tribunal
recommends, or in the absence of a recommendation, as the Association
determines;

(e) require the Member to undertake such education or compliance program as the
Tribunal thinks fit, provided that the purpose of such program is fo reduce the
liketihood of fubure acts of Misconduct by the Member,

Prior to taking any action under Rule 4.7.2, Rule 4.7.3 or Rule 4.7 4 the Tribunal must
provide such reasonable time as the Tribune! determines for the Member to meke such
representations snd to provide such information to the Tribunal as the Member thinks #it
in relation to the action proposed to be taken by the Tribumal.

Effect of Tribunal determinations

A determination, decision or order made by the Tribunal pursuant to the Rules has effact
from the date on which the Tribunal determines that it will have effect or, if the Trbunal
does not specify such a dete, immediately from the date on which the order is made.

A determinstion, decision or order made by the Tribunal is final and binding on all parties
to the proceeding. Neither the Association, nor any constituent body of the Association
other than the Tribunal, has power o vary or overtule a dstermination, decision or order
made by the Tribunal.

The Tribunal may of its own motion and in its absolute discretion reconsider snd vary or
overrule any decision or order made by the Tribunal in respect of any penaity imposed by
the Tribunal upon & Member under these Rules prior to the 26" day of November 2004,

Nodification [o persons affected by determination

Where the Tribunal makes a determination, decision or order pursuait to the Rules
(whether or not that determination, decision or order is then in effect) and the effect of
that determination, dacision or order is to cause the membership of the Member
concernad to be suspanded or for the Member to bs expelled from membership of the
Association, the Tribunal:

{a) may in any such determingtion, decision or order make such enciliary orders
concerning AMCs who are employed by, or confracted to, the Member concemed
usM the Tribunal thinks fit and every such ancillary order shall bind every such
AMC; and

) must 8s soon as practicable in such form and manner as it thinks fit notify each
such AMC of the effect of the determination, dacigion of order and the terms of
any ancillary order.

14
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Publication of determinations

The Tribunal Secretary must maintain a register of all determinations made by the

Tribunal or by the Board pursusnt to Rufe 4.3.3 or 4.7.2, and maka the register aveilable

for inspection by Members. The register must, with respect to each determination,

inctude the name of the Member to whom the determination relates, any findings of

Misconduct by the Tribunal and any orders made by the Tribunal including any penalties.

;ho register must also incliude a copy of the reasons for determination issued by the
nibunal.

The Tribunal Secretary must maintain a separate register of all determinations made by
the Tribunal pursuant to Rule 4.4.3. The register must, with respect to each
determination, include the name of the Applicant to whom the detsrmination relates and
the determination made by the Tribunal. The register must also include a copy of the
reasons for determination issued by the Tribunal.

The Association shall, as it sees fit, publish or otherwise make available to Members, any
other persons or the public generally the content of, or an extract from or precis of, any
determinations by the Tribunal (other than determinations pursuant to Rule 4.4.3) and the
register maintained pursuant to Rule 4.10.1 and of any reasons issued by the Tribunal.
All Members by this Rule provide their express consent to the publication of material
encompassed within this Rule and waive and release forever any rights they may
otherwise have fo bring action with respect to such publication, whether by suit in
defamation or other cause of action.

Except as provided below, the Assaciation must not publish or otherwise make available
to Members, or ather persons or the public generally the content of any determinations by
the Tribunal pursuant to Ruie 4.4.3 or the register maintained pursuant to Rule 4.10.2
(collectively the “Application Records”). The Association must provide access to the
Application Records only as follows:

(a) an Appficant must be given access upon request to that part of the Application
Records that relates to the Applicant, but not to any other part of the Application
Records;

(b) the Membership Secretary, the Tribunal Secretary, the Tribunal, an
Investigating Officer and the Board must be given access upon request to the
Application Records.

Keeping Compiainant informed

The Investigating Officer and/or the Tribunal Secretary may keep a complainant informed
of progress in handling the complainant's complaint provided aiways that the
Investigating Officer or the Tribunal Secretery as the case may be must not pravide eny
information to a complainant in relation to the progress and outcome of the complaint
wher; in the apinion of the investigating Officer or the Tribunal Secretary as the case
may be:
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4.12
4121

4122

4.123

(a) to do so would expose the investigating Officer, the Tribunal Secretary, the
Association or any Officer of the Association or members of the Tribunal to
fiability for civil damages:;

{b) to do so would or could prejudica, impede or in any other manner adversely
sffect the investigation of the complaint and the proceedings of the Tribunal; or

{c) 10 do 50 would deny procedural faimess to the Member, the subject of the
complaint

Legal proceedings

A Member, including a Member whose membership has been suspended or cancelied,
may not hring any legal action or proceeding against the Association, any member of the
Tribunal or any employee or agent of the Association (including without Kmitstion
Councillors of the Association or an Investigating Officer), with respect to the publiication
or giving of sccess to any person of material pursuant to Rules 4.10.1 or 4.10.2, and this
Rule may be pleaded as s complete bar to the commencement or continuation of any
such proceedings in any jurisdiction.

The Association will indemnify each member of the Tribunsl and employee, contractor
and agent of the Association against any daim, action or proceading brought against that
persan by any other person arising out of or in connection with the conduct of sn
investigation by an Investigating Officer, a proceeding before the Tribunal or any order,
determimation ar decision made by an Investigating Officer or the Tribunal, and this
indemnity will extend to the conduct of the defence of any proceedings and the payment
of any costs thereof.

The indemnity provided pursuant to Rule 4.12 2 does not extend to actions brought by
the Association against any person.

SECTION § - NON-ACTIVE AMCs

51
511

513

514

Automatic suspension of membership of the Assoclation

Where an AMC is not, or has ceased for any regson to be, an Officer, employee or
contractor of a Member, than the membership of the Assaciation of the AMC is
automatically susp ended with effect from the date on which the AMC ceased to be an
Officer, employee or cantractor of a Member.

Where the Tribunal has made an order suspending or cancelling the membership of a
Member, then the membership of the Associstion of any AMC who is sh Officer,
employee or cantractor of that Member, and who is not also an Officer, employee or
contractor of another Member, is automatically suspended with effect from the date on
which the suspension or cancellation of the mambership of the Member takes effect.

Where an AMC's membership of the Associstion has been suspended pursuant to Rule
5.1.1 or 5.1.2, the Membership Secretary must fecord the AMC's name in the
membership records of the Association as a Non-active AMC.

A Non-active AMC is not entitfed ta any of the rights o privieges of an AMC, and may not
hoid himseif or herself out to any person or to the public generally as an AMC oras a
Member of the Association.

A Member may not deal with a Non-aclive AMC as if the Non-active AMC was an AMC or
a Member, and must not hold out a Non-active AMC to any person of to the public
generally as an AMC or a Member of the Association.

A Non-active AMC may apply for re-accreditation upon obtaining employment with, or
being retained as a cantractor by, a Member. {f no application for re-accreditation has
been received from the Non-active AMC within one yesr after the date on which his or
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her membership of the Association was suspended, then his or her membership of the
Associaion will be deemed to have been cancelied with effect from the date on which
that one year period expires.

SECTION 6 - MATTERS REFERRED TO TRIBUNAL BY CREDIT OMBUDSMAN SERVICE
LIMITED

6.1 Referral of matters by Credit Ombudsman

6.1.1 The Tribunal Secretary must accept and act upon a COSL Referral in the manner
following.

6.1.2 The Tribunal Secretary must as soon as practicabie after its receipt, refer any COSL
Referral to the Investigating Officer and every such COSL Referral shall be dealit with in
all respects as if the COSL Referral were a complaint made under the Rules.

6.1.3 Upon receipt of a COSL Referral the Tribunal Secretary must as soon as practicable
acknowledge to the Scheme Manager receipt of the COSL Referral and advise the
complainant referred to in the COSL Referral of the referral of the COSL Referral to the
Tribunal Secretary and of the procadure to be followed in dealing with the camplainant's
complaint

8.1.4 Acomplainant who is the subject of a COSL Referral may not seek any compensation of

other reimbursement whatsoever under the Rules irespective of whether ot not the
camplainant has received compensation pursuantta an Award by the Credit
Ombudsman.

SECTION 7 - MATTERS REFERRED TO TRIBUNAL BY COS LIMITED

7.1 Referral of matters by COS Limited

7.1.1  Notwithstanding any other provision of these Rules, COS Limited may of its own volition

and irespective of whether or not a complaint has been made to it under the COSL Rules

in respect of a Member, make a complaint in relation to a Member to the Amaaton to
be dealt with in accordance with these Rulas.

7.12 COS Limited may make a complaint to the Association under these Rules irespective of
whether or not the subject matter of the compiaint by COS Limited has been the subject

of a complaint by any particular consumer or consumers to COS Limited.

7.1.3 COS Limited may make a compiaint in relation to specific conduct or a course of conduct

engaged in by the Member who is the subject of the complaint.
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