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Glossary 

code   National Electricity Code 

ACCC   Australian Competition and Consumer Commission 

CRA   Charles River Associates (Asia Pacific) Pty Ltd 

CSC   Constraint Support Contracts  

CSP   Constraint Support Pricing 

MCE   Ministerial Council on Energy 

NECA   National Electricity Code Administrator 

NEM   National Electricity Market 

NEMMCO  National Electricity Market Management Company  

SCO   Standing Committee of Officials 

Snowy Hydro  Snowy Hydro Limited 

SRA   Settlement Residue Auction
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1. Introduction 

On 16 November 2004, the Australian Competition and Consumer Commission 
(ACCC) received applications for authorisation (Nos A90938, A90939, A90940) of 
amendments to the National Electricity Code (code) requesting an extension to the 
derogation concerning dispatching the market – interim arrangements. The applications 
were submitted by the National Electricity Code Administrator (NECA) on behalf of 
the National Electricity Market Management Company (NEMMCO). 

The ACCC issued a final determination on the original derogation on 28 April 2004, 
which was to expire on 31 December 2004. This date was originally agreed on the 
assumption that a final decision on network constraint formulation would be made 
before that time, through the Ministerial Council on Energy’s (MCE) consideration of 
the regional structure of the National Electricity Market (NEM). However the MCE is 
still in the process of considering this issue and for this reason NECA has lodged an 
application to the ACCC, on behalf of NEMMCO, requesting that the derogation be 
extended by one year to 31 December 2005.  

Authorisation under Part VII of the Trade Practices Act 1974 (TPA) provides 
immunity from court action for certain types of market arrangements or conduct that 
would otherwise be in breach of Part IV of the TPA.  

The ACCC has prepared this determination outlining its analysis and views on the 
applications for authorisation of the code changes. Chapter 2 of this determination sets 
out the statutory test that the ACCC must apply when assessing an application for 
authorisation. Chapter 3 contains an outline of the ACCC’s public consultation process. 
The ACCC’s assessment of the proposed code changes is set out in Chapter 4 and the 
ACCC’s determination is in Chapter 5.   
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2. Statutory test 

The applications were made under sub-sections 88(1) and 88(8) of the TPA. 

Applications made under sub-section 88(1) of the TPA are for authorisation to make a 
contract or arrangement, or arrive at an understanding, a provision of which would have 
the purpose, or would or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the TPA; and to give effect to a provision of a 
contract, arrangement or understanding where the provision is, or may be, an 
exclusionary provision within the meaning of section 45 of the TPA. Further 
sub-section 88(6) provides that an authorisation made under sub-section 88(1) has 
effect as if it were also an authorisation in the same terms to every other person named 
or referred to in the application.   

Applications made under sub-section 88(8) of the TPA are for authorisation to engage 
in conduct that constitutes, or may constitute, the practice of exclusive dealing in 
accordance with the provisions of section 47 of the TPA. Further, sub-section 88(8AA) 
provides that where authorisation has been granted under sub-section 88(8) and this 
particular conduct is expressly required or permitted under a code of practice, the 
authorisation applies in the same terms to all other persons named or referred to as a 
party or proposed party to the code of practice. Authorisations may also apply to any 
corporation who becomes a party in the future.   

The TPA provides that the ACCC shall only grant authorisation if the applicant 
satisfies the relevant tests in sub-sections 90(6) and 90(8) of the TPA.  

Sub-section 90(6) provides that the ACCC shall grant authorisation to arrangements 
with the purpose or affect of substantially lessening competition or exclusive dealing 
arrangements (other than third line forcing) only if it is satisfied in all the 
circumstances that: 

 the provisions of the proposed contract, arrangement or conduct would result, or be 
likely to result, in a benefit to the public; and 

 that benefit would outweigh the detriment to the public constituted by any lessening 
of competition that would, or would be likely to result from the proposed contract, 
arrangements or conduct. 

Sub-section 90(8) provides that the ACCC shall grant authorisation to exclusionary 
provisions or third line forcing arrangements only if it is satisfied in all the 
circumstances that the proposed provision or conduct would result, or be likely to 
result, in such a benefit to the public that the proposed contract, arrangement, 
understanding or conduct should be allowed.   

In considering whether or not to grant authorisation the ACCC must consider what the 
position is likely to be in the future if authorisation is granted and what the future is 
likely to be if authorisation is not granted. 

If the ACCC determines that the public benefits do not outweigh the detriment to the 
public constituted by any lessening of competition, or that the public benefits likely to 
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result from the proposed conduct or arrangements are not such that the proposed 
conduct or arrangements should be allowed, the ACCC may refuse authorisation or 
grant authorisation subject to conditions. 

The value of authorisation for the applicant is that it provides protection from action by 
the ACCC or any other party for potential breaches of certain restrictive trade 
provisions of the TPA. It should be noted, however, that authorisation only provides 
exemption for the particular conduct applied for and does not provide blanket 
exemption from all provisions of the TPA. Further, authorisation is not available for 
misuse of market power (section 46). 

A more expansive discussion about the ACCC’s authorisation process and the statutory 
test that the ACCC applies can be found in: Guide to authorisations and notifications, 
ACCC, November 1995. 
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3. Public consultation process 

The ACCC has a statutory obligation under the TPA to follow a public process when 
assessing an application for authorisation.   

The ACCC received the applications for authorisation of amendments to the 
derogations on 16 November 2004, including a request for interim authorisation. 
Interim authorisation was granted on 1 December 2004.  

Notification of the applications and a request for submissions was placed on the 
ACCC’s web site. Although not required under the TPA, interested parties were asked 
to make submissions to the ACCC regarding their views on the issues of public benefit 
and anti-competitive detriment arising from implementation of the proposed 
derogation. The ACCC received submissions from Snowy Hydro Limited (Snowy 
Hydro) and TransGrid. These submissions were placed on the ACCC’s public register 
and the ACCC’s web site. 

The ACCC produced a draft determination outlining its analysis and views of the 
amendments to the derogations according to the statutory assessment criteria set out in 
Chapter 2. The ACCC invited the applicant and other interested persons to notify the 
ACCC by 27 January 2005 if they wished the ACCC to hold a conference in relation to 
the draft determination.1   

The ACCC did not receive a request for a pre-determination conference or any further 
submissions on the draft determination. 

A person dissatisfied with the final determination may apply to the Australian 
Competition Tribunal for its review.

                                                 
1  For the purposes of the conference, an interested person is a person who has notified the ACCC in 

writing that the person, or a specified unincorporated association of which the person is a member, 
claims to have an interest in the applications and the ACCC is of the opinion that the interest is real 
and substantial.   
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4. The ACCC’s assessment 

4.1 Background 

Market dispatch  

Under clause 3.8.1 of the code, NEMMCO is required to operate a central dispatch 
process for the dispatch of scheduled generating units, scheduled loads, scheduled 
network services and market ancillary services to balance power system supply and 
demand. In doing so, NEMMCO must use reasonable endeavours to maintain power 
system security in accordance with chapter 4 of the code and maximise the value of 
spot market trading on the basis of dispatch offers and dispatch bids.  

The capability of the network and prevailing system conditions, including network 
outages and constraints will impact on the market dispatch process. Generic constraints 
result from network limitations, ancillary services requirements, generator non-
conformance and network security violations.2  

Management of network limitations 

During the latter part of 2002, NEMMCO encountered difficulty in controlling the 
flows between the Murray and Upper Tumut switching stations in the Snowy region 
within the required secure limits. NEMMCO imposed discretionary constraints on 
interconnector flows and generation whenever the problem arose.3 NEMMCO 
determined that a more effective interim approach was required while a longer-term 
solution would be developed as a separate process. 

In December 2002, NEMMCO advised the market of a revised proposal to use an 
alternative (‘option 4’) formulation for the constraint equation across the Murray and 
Upper Tumut switching stations.  

NEMMCO received feedback from market participants in response to NEMMCO’s 
‘option 4’ formulation, and in March 2003, released a draft report aimed at developing 
a proposal that would ensure that similar issues were dealt with consistently. A final 
report was released on 3 July 2003 detailing further comments from participants and 
NEMMCO’s final position. 

                                                 
2  Page 3 of Document Number S0_OP3709, NEMMCO Operating Procedure – Generic Constraints 

due to Network Limitations, 16 December 2003. 
 
3  NEMMCO control room staff use discretionary constraints to meet any requirements that results in 

the need to limit power flows on major network components. These may be used with routine 
planned outages where a constant limit on power flows is required, but can also be used as a post-
contingent response to limit network power flows, or at any time to manage system security issues 
and control power flows on a single network element. Page 46 of Document Number S0_OP3709, 
NEMMCO Operating Procedure – Generic Constraints due to Network Limitations, 16 December 
2003. 

 

Determination – Dispatching the market – interim arrangements extension  5  



NEMMCO stated that it would apply this interim policy to the Murray - Tumut 
network limitation with the aim of implementing required changes in accordance with 
this policy by end of October 2003. In addition NEMMCO would apply the test 
developed in its report to the Bayswater - Liddell and Tarong network limitations to 
determine whether or not changes to the constraint formulation were justified. 
NEMMCO was of the view that its proposed actions were consistent with the code. It 
acknowledged that other participants had expressed contrary views. For this reason 
NEMMCO sought a derogation to put beyond doubt its right to take such action. 

An alternative approach and the ‘option 1’ constraint formulation 

Responses to the consultation undertaken by NECA on the draft derogation sought by 
NEMMCO were split between those who supported NEMMCO’s proposal and those 
who favoured an alternative approach put forward by the New South Wales generators. 
This revised approach is termed the ‘option 1’ approach and works in such a way that 
intra-regional generation would be constrained to manage flows on a critical network 
element.  

Initial authorisation 

The proposal that was forwarded to the ACCC combined the ‘option 4’ approach to 
constraint formulation and the ‘option 1’ approach for managing the accumulation of 
negative settlement residues arising from counter-price flows.  
 
The initial applications were issued on 28 April 2004 and authorisation expired on 31 
December 2004. The current applications propose extending the expiry date of the 
derogation to 31 December 2005. 

4.2 Issues for the ACCC  

In assessing these applications for authorisation, the ACCC must consider whether the 
public benefits arising from an extension to the current arrangements outweigh the 
detriments associated with inefficient market dispatch of generation and reduced 
competition that may occur over this period. 

4.3 What the applicant says 

NECA states that the extension will provide some stability to the market while the 
outcome of work by the MCE, and the concept of constraint support pricing, are fully 
considered.  

NECA considers that a one year extension to the derogation until 31 December 2005 
should be adequate. 

Snowy trial of pilot programme 

In response to the NECA consultation process, while supporting the extension of the 
interim arrangements, Snowy Hydro recommended enhancements to the derogation to 
allow the concept of Constraint Support Pricing (CSP)/Constraint Support Contacts 
(CSC) to be tested. This concept was introduced in a draft report by consultants Charles 
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River Associates (Asia Pacific) Pty Ltd (CRA) to the MCE regional boundary review, 
and is designed to provide appropriate signals to generation in the event of an intra-
regional constraint.4

Snowy Hydro proposes that a simple pilot programme could be implemented within the 
Snowy region to demonstrate the practical workability of the proposed CSP/CSC 
recommendations.   

The ACCC understands that the MCE Standing Committee of Officials (SCO) has 
since written to NECA with general support of the proposal by Snowy Hydro. The SCO 
has noted however, that its support of this trial is conditional on ensuring appropriate 
analysis of the impacts on the market of such a trial, and that participants are fully 
consulted and broadly supportive.   

NECA has therefore agreed to facilitate the necessary work with the participating 
jurisdictions, NEMMCO and industry participants. NECA proposes a separate process 
to investigate the feasibility of, and the detailed framework for, such a trial.   

4.4 What the interested parties say 

There were two submissions received in response to the application. TransGrid had no 
objection to the extension. It supported the separate treatment of the derogation 
extension and the proposed CSP/CSC regime for the Snowy Region constraints. 
 
In contrast, Snowy Hydro preferred a refined version of the derogation to allow for 
inclusion of the proposed pilot of a specific CSP/CSC regime for the Snowy Region 
constraints.  
 
There were no submissions received in response to the draft determination. 

4.5 ACCC’s considerations 

The ACCC understands that NEMMCO is seeking to continue the interim approach for 
the management of network limitations. The extension will allow NEMMCO to 
continue to use the ‘option 4’ approach to constraint formulation, in addition to the 
‘option 1’ approach for managing the accumulation of negative settlement residues 
arising from counter-price flows.5

                                                 
4  CRA was commissioned by the MCE to help it consider possible options to reforming the regional 

structure of the market. CRA has recommended the implementation of a mechanism ‘the CSP/CSC 
proposal’ for dealing with intra-regional congestion. The CSP/CSC proposal is aimed at providing 
generators with appropriate price signals in the event that a significant intra-regional constraint exists 
in the network (CSP), combined with a system for grandfathering of the rights to any residue arising 
(CSC). Such an arrangement has not been implemented in any other electricity markets.   

 
5  A counter price flow is an inter-regional power flow from a region with a dispatch price that is 

greater than the dispatch price of the importing region.  
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In its original authorisation of the derogations, the ACCC considered the options 
presented under the derogation as ‘second-best’ solutions.6  

The ACCC acknowledges that longer term solutions are currently being considered 
through the MCE review on the NEM’s regional structure. The MCE is currently 
considering mechanisms to manage network congestion and deliver improved system 
security and efficient dispatch. The SCO has indicated that it is expecting to finalise a 
policy position on this issue for MCE consideration in early 2005. CRA’s draft report 
was released for consultation by the SCO in October 2004. 

The ACCC believes that the extension to interim arrangements for dispatching the 
markets should be dealt with separately to any further amendments regarding constraint 
formulation resulting from any trial of the CSP/CSC proposal, including the proposal 
being initiated by Snowy Hydro. Furthermore, consideration of such a trial necessitates 
a separate consultation period, given the affect that such a proposal will likely have on 
policy development relating to the regional structure of the NEM.   

The ACCC sees net benefits flowing from the continuation of the current arrangements 
for managing network limitations while a longer term solution is developed. 

The ACCC considers that the benefits associated with firm SRAs and system security, 
which were determined in the original authorisation of the derogations, continue to 
outweigh any anti-competitive detriment caused by favouring interconnectors over 
intra-regional generation in the dispatch process. 

If the arrangements are not extended, the ACCC understands that over a 12 month 
period the market may have experienced three changes to the mechanisms for 
constraint formulation.  

The ACCC therefore considers that the extension will provide market participants with 
a transparent and consistent approach to dispatching the market, while a longer-term 
solution is developed. 

                                                 

 
6  Australian Competition and Consumer Commission, Dispatching the market – interim arrangements 

– determination, ACCC, Canberra, 2004, p. 11. 
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5. Determination 
On 16 November 2004, the ACCC received applications for authorisations (Nos 
A90938, A90939, A90940) of amendments to the code. The applications were 
submitted by NECA, on behalf of NEMMCO. 

NEMMCO proposed to extend the derogation relating to interim arrangements for 
dispatching the market, which give effect to proposals for the management of network 
limitations within the Snowy region and constraint formulation in the NEM.  

The applications were made under sub-sections 88 (1) and 88 (8) of the TPA to: 

 Make or give effect to a contract or arrangement, or arrive at an understanding, 
where a provision of that proposed contract, arrangement or understanding would 
be, or might be, an exclusionary provision within the meaning of section 45 of the 
TPA (Form A); 

 Make or give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the TPA 
(Form B); and 

 Engage in conduct that constitutes or may constitute the practice of exclusive 
dealing, within the meaning of section 47 of the TPA (Form E). 

For the reasons outlined in Chapter 4 of this determination, the ACCC grants 
authorisation to applications A90938 and A90939 pursuant to subsection 88(1) of the 
TPA and grants authorisation to application A90940 pursuant to subsection 88(8) of the 
TPA. The period of the code authorisation is to 31 December 2010. However, this 
derogation will cease to have effect as of 31 December 2005. 
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