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RESTRICTION OF PART OF PUBLICATION CLAIMED

Jenni Mattila & Co

Lawyers
PO BOX 1685 Double Bay NSW 1360
AUSTRALIA
ph: 61292527177
fax: 61 2 9251 3826
mab: 0418 650 555
23 May 2005

Mr Scour Gregson

Adjudication Branch

Australian Competition & Consumer Commission
PO Box 1199

DICKSON ACT 2602

Your ref: A90961/A90962

Diear Mt Gregson

Response to National Foods Milk Limited Submission

Plcasc find following our client’s response to the National ['oods Milk Limited
Submission dated 5 May 2005. We have used the same numbering as that in the
Submission.

Heading 3
Clause 3.2(1)

Pleasc scc answers to Question 1, Schedule of Questions and Answers provided to
the ACCC on 11 May 2005 (“Q&A™).

Clause 3.2(2)

The proposal to enter into agreements with retailers directly is one which will require
negotiations with retailers and the terms would be not be available to third parties for
the purposc of commercial confidentiality between the relevant partics.

Clause 3.2(3)

Please see answers 4a and 6a of the Q&A.
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Clause 3.2(4)
Please see answer 8 of the Q&A.
Heading 5

National Foods submits that the application does not comply with the existng ADFF
Anthorisation. Dairy WA’s application does not purport to be an extension of the
existing authorisation. Please see Part 9, pp18 — 21 of the Attachment to the
Application for Authorisation provided to the ACCC on 16 Match 2005
(“Attachment”) for cxamples of how the existing ADFF authotisation has not been
able to assist daity farmers.

Pleasc see Starutory Declaration (Document 1) (confidentiality claimed).

In considering the likcly counterfactual state of affairs, Dairy WA submits that with
an extension of the current ADFF authotisation ot no authotisation, a collapse in the
WA dairy industry would lead to highcr ptices paid by consumers if milk must be
itnpotted from othet startes.

Heading 6

Clause 6.2

A collapsc in the WA dairy industty would lead to higher prices paid by consumcrs if
milk must be impotted from other states.

Clause 6.3(4)

Please see pp5-6 and pp8-9 of the Attachment regarding the lower milk price paid to
WA dairy farmets and the cost of production cxceeding average farmgate price.

Continuous changes in supply chain management will ensurc competition for the
supply of raw milk to processots and retailers.

¢.g. The CML submission dated 15 Aptil 2005, page 3 Collective bargaining
arrangements (1) “We note that delivery arrangements for milk are undergoing
significant rationalisation and changc as retailers begin to implement world-class self-
distributing supply chain ptocesscs.”

Clause 6.3(6)

Competition for supply will occur between farmers as they sttive to produce milk

with the apptoptiate quality and composition levels demanded by different
processots.
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Clauses 6.3(7), (8)

The main aim of the MNA is to negotiate a price for raw milk that is sustainable and
on par with the price received by other dairy farmers around Australia. The majority
of raw milk in WA is purchased by 2 ‘scale’ commercial milk processors thar
cffectively set the price paid to farmers. Unlike other states, thete is no other
competition (from export markets or farmer-owned processors) to determine the
prce paid.

Please sce paragraph 13 and 14 of the Statutory Declaration (Document 1).

[t is not to the advantage of Daity WA and the daity farmets it tepresents to increase
the price of raw milk to such an extent that the processors become uncompetitive or
that the WA dairy industry becomes unviable.

Clause 6.3(9)

Same comment as for Heading 5 (re higher retail cost of milk).

Clauses 6.3(10) — 6.3(13)

Same comment as for Heading 5 (te diffcring authotisation application).
Clauses 6.3(17), (18)

Same comment as for Clauses 6.3(7), (8).

Clause 6.3(19)

Fleasc sce answers 1o question 6 of the Q&A.

Clause 6.3(23)(a)

Dairy WA has no intention to enter into long term, restrictive contracts. Further,
there is no basis for the suggestion that the presence of the MNA will taise batriers to
entry, cither by new processors or farmers. Please see Paragraph 6, page 20 of the
Attachment. Also please see answets to questions 6a., Gb., and 7 of the Q & A.

Clause 6.3(23)(b)

Flease see answer 6L of the Q&A. Please also see out letter of even dated “Additional
Commecnts on Atrangements with the MNA.
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Clause 6.3(24)
Itis unlikely that all daity farmers in WA would engage the MNA to act on its behalf.

Tt is not to the advanrtage of Dairy WA and the dairy fatmets it represents to increase
rhe price of raw milk 1o such an extent that the processors become uncompetitive or
that the WA dairy industry becomes unviable.

Clause 6.3(26)

Same comment as for Clause 6.3(23)(2).

Clause 6.3(27)

CONFIDENTIALITY CLAIMED ON THIS PARAGRAPH

The Agency will give dairy farmers access to a mote level playing field and
professional negotiators. Please see out letter of even date entitled, “Additional
Comments of Arrangements with the MNA™.

Clause 6.3(28)

Same comment as for Heading 5 (re differing authorisation application).
Clause 6.3(28)(9)(c)

Please see Answer 8, p 10 (Q & A) Tetm of contract and terminadon clauses.
Clause 6.3(29)(a)

Please see Answer 12¢. p12 of the Q & A. Negotiations with processors will indicate
their requiremncents in relaton to specific requitements.

Clause 6.3(29)(b)

Please see Answer 5 of the Q&A.

Tt is unlikely that all dairy farmets in WA would engage the MNA to act on its behalf,
Clause 6.3(29)(c)

Please see Answers 5a., 9 of the Q&A.

Clause 6.3(30)

Same comment as for Clause 6.3(24).

It is unlikely that all dairy farmers in WA would engage thc MNA to act on its behalf.
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Clause 6.3(31)

Farmers would have no direct dealings with processots but the incenfive to innovate
ard imptove quality would be the prices paid by the MNA ro the fattmers and
condidons contained in contracts between the MNA and farmers.

Processors contractual requirements relatng to milk quality and composition
negotiated with the MNA would continue to provide incentives for farmets to be
innovarive and price compctitive.

Plcase see Question 6 b. of the Q & A
Clauses 6.3(32), (33)

Plcase see answers 6a and Ob of the Q&A.
Clause 6.3(34)

Emplovees of the MNA would be requited to sign confidentiality undertakings. In
addition, conrracts between the MNA and processors, and contracts between the
MNA and farmers, would have standard commercial confidentiality clauses.

Contract negotiators engaged by the MNA wauld sign confidentiality agtecments.
Please scc our lettet of even dated “Additional Comments on Artangements with the
MNA™.

Clause 6.3(35)
Same comment as for Clause 6.3(31).

I'armers would have no direct dealings with processors but the incentive to innovate
and improve quality would be the prices paid by the MNA to rthe farmers and
condirions contained in contracts herween the MNA and fatmers.

Processors contractual requitements rclating to milk quality and composition
negotiated with the MNA would continue to provide incentives for farmets to be
innovative and price compegtive

Clause 6.4

Dairy WA submits that the most significant detriment from any use of boycott
provisions would be suffered by the dairy farmers and not the processors, as dairy
farmers would lose not only the income from the milk wi ithheld, butr would also incur
costs in disposal of the milk. As such, it is mosr unlikely that boycott provisions
would actually be imposed by the MNA, to such dettiment to the fammers. Iowever,
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we teiterate our submission that the power of collective boycott may be necessary to
facilitate collective batgaining occurring, given the reluctance of the scale fresh milk
producers to engage in collective bargaining negotiations under the existing ADFF
Authorisation. :

Clauses 6.5(2), (3)

Please scc the Statutoty Declatation (Document 1) for an example of the imbalance
in bargaining power between the processors (in particular, National F oods) and the
farmers.

Plcase also sce Part 9, pp18 — 21 of the Attachment.
Clausg 6.5(4)

1. Dairy farmers will have mote bargaining power through the collective negotiation

| undertaken by Dairy WA on their behalf.
2. Dairy WA will remove the direct link between farmers and processors as they will
no longer bave direct contractual relationships, not as a result of increased bargaining
power.
3. Please sce answer 8 of the Q&A regatding contractual arrangements between Dairy
WA and processors.

Clause 6.5(5)

Fleasc see answers 6g, 7 (Transport efficiencics) and 8 (Processor contracts) of the
Q&A.

Clause 6.5(6)(a)

National Foods’ suppliers signed a standard form contract (at Tab 23 of docurnents
provided with the Attachment). They had no alternatve as othet processors were not
taking on new suppliets at that time. Tf they chose not to accept the prices and
volume offered, thete would be nobody to pick up their milk.

CONFIDENTIALITY CLAIMED ON THIS PARAGRAPH
Clause 6.5(6)(b)

Please see pp 19 of the Attachment regarding National Foods cutting conttacted

volumes by 40% withour any notice to the Collective Batgaining Group Negotiation

Committee, nor to theit suppliers, in mid 2003. This demonstrates that giving

farmers cxpericnce in negotiation did not produce genuine negotiating processes or
{ responses by National Foods
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Although National Foods may offer a “contract price” highet than the scale
compertitors price, the National Foods spot price is dramatically lower. Natiopal
Foods suppliers have informed us that Nadonal Foods only takes a portion of their
suppliers’ milk on conttact. Therefore, those suppliers must take the spot ptice fot
the remaindet of their milk, resulting in a lower average price.

As a result of only a portion of milk being purchased by National Foods and the rest
gaing to Challenge at 19¢ pet litre, ot the National Foods spot price of 14cl, farmers
average pricc ends up being less than scale opposition.

Clause 6.5(8)
CONFIDENTIALITY CLAIMED ON THIS PARAGRAPH

Iri WA, there is no large-scale fatmer owned processing sector dmving price,
competing for the raw milk, therefore there is no mechanism in WA to achieve the
world ptice.

Clause 6.5 (7)

Contracts between the MNA (Please sce Answers 6b, 6¢ and 7 of the Q & A) and
farmers and the MNA and processors (Answer 8) would provide flexibility and
opportunity for both farmers and processors.

Clause 6.5(10)

Pleasc see Statutory Declaration (Document 1) regarding decreases in contract
volutnes.

Clauses 6.5(11}, (12)
Same comment as for Paragraphs 6.3(7), (8).

Clause 6.5(14)

Dairy WA would submit that transaction costs for suppliets, especially scale fresh
tnilk processors, must be teduced if they no longer necd o deal with a collective
hargaining group o individual farmers. They would no longer need to provide all the
setvices set out in Clause 6.5(G)(c), pp14 — 15 of the National Foods Submission.

Clauses 6.5(14)- (18)

Please see chapter 5, pp 14 — 15 of the Attachment regarding transport costs.

South Austtalian Milk Haulage has informed the West Australian Farmers® liederation
tl}at transport costs (including testing) would be $0.016 per litre, based on an average
distance of 180 km. This contrasts with the charge imposed on National Foods’
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supplier, eg $0.03 per litre for transport from Bentley to Brunswick (approximately
150km) (Pleasc see Document 9, Schedule 4 to the National Foods Standard
Farmgate Milk Supply Agreement dared 23 Junc 2004).

Pleasc also see Statutory Declaration (Document 2 - Confidentality Claimed)
regarding transport savings that could be made if farmers could arrange their own
ranspott.

Clause 6.5(19)

Please see the letter dated 28 May 2003 regarding a producer not taking on any
additional suppliets (at Tab 28 of the documents provided with the Attachment).

We understand that Challenge Dairies is not issuing new delivery rights. Furthet,
Narional Foods has not issued any new contracts.

Clause 6.5(20)

Please scc comments regarding Clause 6.5(6)(b) above.

Clause 6.5(21)

Please sce the letters at “L'abs 28 and 29 of documents provided with the Artachment
Clause 6.5(24)

Samc comment as for Clauscs 6.3(7), (8).

Clauses 6.5(35) - (38)

Please sce the Statutory Declarations attached (Documents 2 — 8. Confidentiality is
claitned on these documents) regarding the operating efficiency of dairy fatmers who
have recently exited ot are considering exiting the dairy industry in WA.

Please also see the letter at Tab 31 of documents provided with the Attachment.

Clause 6.5(40)

As with any opportunitics which may arise with retailers, any proposal to seck new
markets is one which will require negotiations with the relevant partics and the terms
would be not be available to third patties for the putpose of commecrcial
confidentiality between the relevant partics.
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Appendix 2
Clause 4

National Foods has not denied that it reduced the volumes of the suppliers who were
membets of the collectve batgaining group, but not those of the suppliers who did
nct participate in collective bargaining. Greart hardship was causcd to suppliers when
National Foods reduced volumes with just one week’s notice, as suppliers then had
no outlet for the rest of their milk at such short notice.

As mentioned in tresponse to Clause 6.5(6)(c) above, suppliets have no choice but to
accept the volume National Foods is willing to purchasc. The 40% reduction in
winter (the most productive milk production season) and a considerably Jesser
teducton in summet have resulted in milking patterns that are extremely inefficient.

Please sec Statutory Declaration, Document 1.

Youts faithfully,

Jenni Mattila

encl
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