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1. Introduction 

On 8 February 2005, the Australian Competition and Consumer Commission (ACCC) 
received applications for authorisation (Nos A40097, A40098 and A40099) of 
amendments to the National Electricity Code (code). The applications were submitted 
by the National Electricity Code Administrator (NECA).   

The proposed amendments are designed to deal with a significant intra-regional 
transmission constraint experienced between Murray and Tumut in the Snowy region.  
The proposal is for a simplified application of the Constraint Support Pricing 
(CSP)/Constraint Support Contracts (CSC) regime developed by Charles Rivers 
Associates (Asia Pacific) Pty Ltd (CRA).1  The Snowy proposal is aimed at improving 
the pricing signals through providing a pseudo regional boundary between the Tumut 
and Murray nodes at times where congestion occurs on the Murray-Tumut transmission 
lines, coupled with CSC allocation to Snowy Hydro Limited (Snowy Hydro) of 0MW 
for northward constraints and 550MW for southward constraints.   

The proposal is to apply when one of the defined binding constraints between Tumut 
and Murray binds.2  In these circumstances, it is proposed that Tumut generators 
effectively receive the CSP at the Tumut nodes rather than the Snowy regional 
reference price (RRP), located at Murray.  In all time periods where the defined 
constraints are not binding, the market will be dispatched as it currently is, with the 
Tumut generators receiving the Murray RRP adjusted for losses.   

Authorisation under Part VII of the Trade Practices Act 1974 (Act) provides immunity 
from court action for certain types of market arrangements or conduct that would 
otherwise be in breach of Part IV of the Act. 

The ACCC has prepared this determination outlining its analysis and views on the 
applications for authorisation for the CSP/CSC trial at the Tumut nodes.  Chapter 2 of 
this determination sets out the statutory test that the ACCC must apply when assessing 
an application for authorisation.  Chapter 3 contains an outline of the ACCC’s public 
consultation process.  The ACCC’s analysis of the proposal is set out in chapter 4 and 
the ACCC’s determination is in chapter 5. 

                                                 

1  The Ministerial Council on Energy (MCE) commissioned CRA to consider the current process and 
structure for regional boundaries changes.  CRA was the lead consultant.  The MCE also 
commissioned the Network Economic Consulting Group Pty Ltd to assist with economic matters, 
and Co-power Pty Ltd to consider competition issues.  In its report to the MCE, CRA recommended 
that a CSP/CSC mechanism be applied as an interim process for managing significant but not 
persistent intra-regional congestion in the network.  This mechanism was one aspect of a framework 
for the management of intra-regional congestion.   

2  The trial requires the National Electricity Market Management Company (NEMMCO) to define and 
publish a list of constraints.  Between 30 and 40 so called “type-4” constraints will be included in 
the trial, all of which relate to the transmission capacity limit on the Tumut-Murray lines.   
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2. Statutory test 

The applications were made under sub-sections 88(1) and 88(8) of the Act.   

Applications made under sub-section 88(1) of the Act are for authorisation to make a 
contract or arrangement, or arrive at an understanding, a provision of which would have 
the purpose, or would or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the Act; and to give effect to a provision of a 
contract, arrangement or understanding where the provision is, or may be, an 
exclusionary provision within the meaning of section 45 of the Act.  Further, sub-
section 88(6) provides that an authorisation made under sub-section 88(1) has effect as 
if it were also an authorisation in the same terms to every other person named or 
referred to in the application.   

Applications made under sub-section 88(8) of the Act are for authorisation to engage in 
conduct that constitutes, or may constitute, the practice of exclusive dealing in 
accordance with the provisions of section 47 of the Act.  Further, sub-section 88(8AA) 
provides that where authorisation has been granted under sub-section 88(8) and this 
particular conduct is expressly required or permitted under a code of practice, the 
authorisation applies in the same terms to all other persons named or referred to as a 
party or proposed party to the code.  Authorisations may also apply to any corporation 
who becomes a party in the future.   

The Act provides that the ACCC shall only grant authorisation if the applicant satisfies 
the relevant tests in sub-sections 90(6) and 90(8) of the Act.   

Sub-section 90(6) provides that the ACCC shall grant authorisation to arrangements 
with the purpose or affect of substantially lessening competition or exclusive dealing 
arrangements (other than third line forcing) only if it is satisfied in all the 
circumstances that: 

 the provisions of the proposed contract, arrangement or understanding would result, 
or be likely to result, in a benefit to the public; and   

 that benefit would outweigh the detriment to the public constituted by any lessening 
of competition that would, or would be likely to, result from the proposed contract, 
arrangements or understandings. 

Sub-section 90(8) provides that the ACCC shall grant authorisation to exclusionary 
provisions or third line forcing arrangements only if it is satisfied in all the 
circumstances that the proposed provision or conduct would result, or be likely to 
result, in such a benefit to the public that the proposed contract, arrangement or 
understanding should be allowed.   

In considering whether or not to grant authorisation the ACCC must consider what the 
position is likely to be in the future if authorisation is granted and what the future is 
likely to be if authorisation is not granted. 
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If the ACCC determines that the public benefits do not outweigh the detriment to the 
public constituted by any lessening of competition, or that the public benefits likely to 
result from the proposed conduct or arrangements are not such that the proposed 
conduct or arrangements should be allowed, the ACCC may refuse authorisation or 
grant authorisation subject to conditions. 

The value of authorisation for the applicant is that it provides protection from action by 
the ACCC or any other party for potential breaches of certain restrictive trade 
provisions of the Act. It should be noted, however, that authorisation only provides 
exemption for the particular conduct applied for and does not provide blanket 
exemption from all provisions of the Act. Further, authorisation is not available for 
misuse of market power (s 46).   

A more expansive discussion about the ACCC’s authorisation process and the statutory 
test that the ACCC applies can be found in the Guide to authorisations and 
notifications, ACCC, November 1995.   
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3. Public consultation process 

The ACCC has a statutory obligation under the Act to follow a public process when 
assessing an application for authorisation.   

The ACCC received the applications for authorisation of amendments to the code on  
8 February 2005.  Notification of the applications and a request for submissions was 
placed on the ACCC’s website3 on 10 February 2005.  Interested parties were asked to 
make submissions to the ACCC regarding their views on the issues of public benefit 
and anti-competitive detriment arising from implementation of the proposed 
amendments to the code.  The ACCC received nine submissions (see Appendix A).  All 
submissions have been placed on the ACCC’s public register and are available from the 
ACCC’s website.  As noted in its call for submissions, the ACCC also considered all 
submissions made to NECA’s consultation process.4   

The ACCC produced a draft determination outlining its analysis and views of the 
amendments to the code according to the statutory assessment criteria set out in 
chapter 2.  Following the release of the draft determination on 15 April 2005, the 
applicant and interested parties were provided with the opportunity to call a  
pre-determination conference or make written submissions in relation to the draft 
determination5. 

Following a request by Macquarie Generation (Macquarie), a pre-determination 
conference was held on Tuesday 10 May 2005 at the Grace Hotel in Sydney, with 
approximately 36 people attending.  The minutes of the conference are available from 
the ACCC’s public register and ACCC website.  A further seven submissions were 
received in response to the draft determination and pre-determination conference (see 
Appendix B).  The submissions are available from the ACCC’s public register.  This 
determination takes into account matters raised in response to the draft determination.   

A person dissatisfied with the final determination may apply to the Australian 
Competition Tribunal (Tribunal) for its review.   

                                                 

3 www.accc.gov.au 

4  In an aim to streamline the NECA and ACCC consultation processes, NECA, in its request for 
submission, invited interested parties to comment on any benefits or detriments to the public likely 
to arise from the proposed trial, including any lessening of competition.  NECA stated that “This 
information will be able to be used by the ACCC in any authorisation process associated with the 
proposed trial, although the ACCC will be obliged to undertake further public consultation once any 
authorisation application is lodged”.  A list of submissions received by NECA can also be found in 
Appendix A.   

5 For the purposes of the conference, an interested person is a person who has notified the ACCC in 
writing that the person, or a specified unincorporated association of which the person is a member, 
claims to have an interest in the application and the ACCC is of the opinion that the interest is real 
and substantial.   
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4. Dispatching the market: CSP/CSC trial at the 
Tumut nodes 

This chapter of the determination sets out the ACCC’s assessment of the applications 
for authorisation.  In turn, this chapter presents the background to the applications, 
summarises the issues raised by the applications, outlines NECA’s arguments in 
support of the applications, summarises issues raised by interested parties during the 
consultation process, before presenting the ACCC’s consideration of the issues raised 
by the application.   

4.1 Background 

4.1.1 The Snowy region 

There are two major generation centres in the Snowy region, Murray and Tumut, and 
three switching stations, Murray, Upper Tumut and Lower Tumut.  The regional 
reference node (RRN), which sets the price for the Snowy region, is situated at Murray. 

The network assets within Snowy consist primarily of the 330kV transmission line 
between the three main switching stations where generation connects into the National 
Electricity Market (NEM).  These lines together with lines from Victoria and New 
South Wales (NSW) form the interconnection between the two states.  The Snowy 
region is interconnected with the NSW region via four transmission lines heading north 
to Yass and Canberra from the Upper Tumut and Lower Tumut switching stations, and 
a single line heading west to Wagga.  The Snowy region is interconnected with the 
Victorian region via two lines heading south to Dederang from the Murray switching 
station. 

Figure 1 provides an overview of the physical layout of the network and the interface 
with the adjoining regions.   
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Figure 1: Snowy region — network topography  

 

Snowy Hydro is the only generation company operating in the Snowy region.  It 
operates and maintains the Snowy Mountains Hydro Electric Scheme located in and 
around the Kosciuszko National Park.  The scheme consists of 16 major dams and 
seven power stations — Murray 1, Murray 2, Guthega, Blowering, Tumut 1, Tumut 2, 
and Tumut 3 — with a total generation capacity of approximately 3,756 MW.6  Further, 
there is limited load to service in the Snowy region.   

On 6 November 2002, the ACCC revoked TransGrid’s revenue cap in order to take 
account of its acquisition of the Snowy Mountains Hydro Electric Authority 
transmission assets.  The transfer of transmission assets was made in accordance with a 
Ministerial Transfer Order signed by the Commonwealth, NSW and Victorian 
Governments.   

4.1.2 Murray–Tumut transmission constraint 

At present, transmission limits between Murray and Tumut bind periodically (the 
transmission limits are said to “bind” or “constrain” in circumstances where a 
limitation occurs on the capability of the network to transfer the level of electrical 
power that would occur if the limitations were removed).  The number of hours the 
constraint binds has become significant since 2002.   

                                                 

6  www.snowyhydro.com.au 

Lower Tumut 

NSW 

Upper 
Tumut 

Wagga 

Wodonga 

Jindera 

Murray 

Dederang VIC 

SNOWY

CRITICAL 
LINES 



Determination – Dispatching the Market: CSP/CSC trial at the Tumut Nodes 7 

Table 1 Hours of binding intra-regional constraint7 

Hours binding 
constraint 

2004 2003 2002 2001 

Murray–Tumut 35 111 100 -  

 

In the third quarter of 2002, the National Electricity Market Management Company 
(NEMMCO) began to encounter operational difficulties in controlling flows in the 
Snowy region between Murray and Upper Tumut Switching Stations to within the 
required secure limits.  This problem was initially addressed through a stop-gap 
measure involving application of discretionary constraints on interconnector flows and 
generation whenever the problem arises.   

Interim constraint formulation arrangements are currently in place, which have applied 
to the Snowy constraint since November 2003.   

4.1.3 Dispatching the market — interim arrangements for constraint 
formulation 

In December 2002, NEMMCO proposed to apply an ‘option 4’8 constraint formulation 
approach for the constraint equation across the Murray and the Upper Tumut switching 
stations.  In July 2003, NEMMCO released a report affirming that any similar interim 
issues where a constraint is deemed ineffective would also be reformulated as an option 
4 constraint. 

In early 2003, NEMMCO determined that immediate action needed to be taken with 
respect to the representation of network constraints.  NEMMCO proposed a derogation 
to give effect to the proposals for the management of network limitations within the 
Snowy region and constraint formulation in the NEM.   

The derogation provided NEMMCO with express powers to manage counter-price 
flows and negative settlement residues and to combine inter and intra-regional limits in 
the same constraint equations.  It also allows NEMMCO to use the option 4 approach 
to constraint formulation if a constraint had bound for more than 10 hours over the past 
year, or if trends indicate that the constraint will bind for more than 10 hours over a 
year.  NEMMCO can change the constraint formulation if it is found to be ineffective 

                                                 

7  Constraint on lines between Murray, Upper Tumut and lower Tumut Switching Stations was 
reformulated as joint inter and intra-regional constraints (also known as ‘option 4’ constraint) in 
November 2003.   
SOURCE:   NEMMCO 2004 Statement of Opportunities, Macquarie Generation submission on 
application.   

8  Under the ‘option 4’ constraint approach, the constraint equation relates the injections on the 
network to the flows over the constrained line.  This tries to ensure that maximum use is made of 
the constrained line and that the security limits on the constrained line are not violated.  This 
involves keeping both the generator and interconnector terms on the left-hand-side of the equation, 
allowing both terms to be varied in setting the conditions impacting on the dispatch process.   
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in maintaining power flows within the required limits or ineffective in utilising the 
available transmission capacity.   

In the event that counter-price flows lead to the accumulation of negative settlement 
residues, NEMMCO can invoke an ‘option 1’9 constraint approach to stop this 
accumulation.  This implies that any interconnectors associated within a constraint 
formulation will be dispatched first, as opposed to generation and interconnection being 
co-optimised under the ‘option 4’ formulation.   

In April 2004, the ACCC authorised these interim arrangements for the formulation of 
congestion equations.  These interim arrangements now expire at 31 December 2005 
following the ACCC’s authorisation of an extension to these interim arrangements in 
February 2005.   

4.1.4 Regional structure of the NEM 

The NEM is structured around a regional pricing scheme where price is determined and 
trade settled against individual pricing points in each region, otherwise known as the 
RRN.   

At the time the NEM was established, it was recognised that as the system evolved and 
the transmission network became more extensive and integrated, it might be desirable 
to modify the regional boundaries in the NEM.  Provisions were therefore incorporated 
into the code that could trigger a review where necessary and a redetermination of 
region boundaries.   

Clause 3.5 of the code sets out the process for the consideration and refinement of the 
regional structure of the NEM.  This currently requires that NEMMCO review and 
recommend to NECA the number of regions that operate in the NEM.  The code 
outlines the region boundaries criteria in the form of seven principles to be applied in 
order of priority by NEMMCO.   

Concerns have been raised that the current code criteria, which looks at hours of 
congestion and loss factors, has a limited focus on the economic implications of 
regional boundaries change.  Furthermore, the existing regime envisages frequent 
reviews, potentially every year.   

There have been no changes to regional boundaries since the establishment of the NEM 
and there is a moratorium issued by the NEM Ministers on the investigation and 
progressing of regional boundary issues currently in place.  The moratorium is likely to 

                                                 

9  An ‘option 1’ constraint formulation sets a priority between generators and interconnector flows. 
This option is used because it allows control of network flows while simultaneously removing the 
incentive for inappropriate bidding behaviour by participants who, as a result of their location in the 
network and the regional structure, are able to bid in a way that creates commercial disadvantage, at 
the expense of negative settlement residues in the market. Option 1 separates the generation terms 
from the interconnector terms by placing the latter on the right-hand-side of the constraint equation, 
implying that the interconnector terms would not be co-optimised with the generator terms. Thus, 
intra-regional generation would still be constrained in order to manage flow on a critical network 
element.   
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remain until such a time a new structure for the consideration of regional boundaries 
review and change is developed.   

One primary issue with the current structural arrangements relates to the way in which 
intra-regional congestion is dealt with by the market.  Currently, prices do not reflect 
the existence of congestion within a region.  In the event of a significant intra-regional 
constraint, there arises a mismatch between pricing and dispatch, which can affect the 
bidding behaviour of generators.10   

4.1.5 Constraint Support Pricing / Constraint Support Contracts 

During 2004, the Ministerial Council on Energy (MCE) commissioned CRA to 
consider the current process and structure for regional boundaries change.  In its report 
of September 2004 to the MCE titled NEM — Transmission Region Boundary 
Structure, CRA recommended a CSP/CSC mechanism be applied, as an interim process 
for managing significant but not persistent intra-regional congestion in the network.  
This mechanism was one aspect of a framework for the management of intra-regional 
congestion, which also looked at the regional boundaries review framework and 
criteria, and the role of network development within this framework.   

The CSP/CSC is effectively a form of locational pricing to generation in the event of 
intra-regional congestion within a region coupled with a system for transmission rights, 
to be invoked where congestion passes an impact threshold.  The impact threshold is 
yet to be determined.  There are two aspects to this proposal: 

 CSP — this aspect of the constraint mechanism aims to address the need for 
improved price signals to generation in the event of an intra-regional constraint.  
It appears to have a similar but localised effect to nodal pricing in the spot 

                                                 

10  The existence of intra-regional congestion within a region is not explicitly recognised in prices 
differences.  This affects the bidding behaviour of generators within a region and investment signals.  
In contrast. inter-regional constraints are explicitly reflected in price differences.  As noted by 
NEMMCO in its report Management of network limitations within the Snowy region and constraint 
formulation in the NEM –interim action, dated 3 March 2003, it states:  

“A generator on the other side of an intra-regional constraint from the [RRN] in its region (a 
‘remote’ intra-regional generator’) would have an incentive to offer power for less than the cost 
of producing it wherever the network constraint bound, as long as the local reference price 
remained profitable for that generator”.   

In the NEM, prices paid by consumers are the same at all points in the region, ignoring losses.  
Where there is an intra-regional congestion, this is managed by dispatch of the generator’s output by 
either constraining generators on or off.  Constrained generators have limited incentives to submit 
bids reflecting their true costs because each generator in a region is paid the RRP, no matter what 
constraint exists within a region.   

The code defines “constrained on” as “in respect of a generating unit, the state where due to a 
constraint on a network, the output of that generating unit is limited above the level to which it 
would otherwise have been dispatched by NEMMCO on the basis of its dispatch offer.”  
“Constrained off” generation is defined as “in respect of a generating unit, the state where, due to a 
constraint on a network the output of that generating unit is limited below the level to which it 
would otherwise have been dispatched by NEMMCO on the basis of its dispatch offer.”   
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market.  It achieves this by setting locational prices within a region by reference 
to the RRP and the ‘cost’ or ‘marginal value’ of any binding constraint.  The 
CRA proposal tries to ensure that generators will face correct prices at the 
margin.   

 CSC — this aspect of the CRA proposal relates to the allocation of transmission 
rights resulting from the additional pricing point in the region.   

In its transmission statement11, the MCE commented that it would direct the Australian 
Energy Market Commission (AEMC) to further investigate efficient financial 
transmission arrangements in the NEM, including proposals in the CRA study in 
relation to congestion management and pricing.   

4.2 Issues for the ACCC  

In assessing these applications for authorisation, the ACCC must consider whether the 
public benefits arising from the proposal outweigh any detriments associated with the 
proposal.   

In assessing this derogation, the ACCC applies a future ‘with’ and ‘without’ test.  That 
is, the ACCC must consider what the position is likely to be in the future if 
authorisation is granted and compare that with what the future is likely to be if 
authorisation is not granted.   

4.3 What the applicant says 

NECA states that the proposed derogation will result in a significant improvement to 
the pricing signals and provide a pseudo regional boundary between the Murray and 
Tumut nodes.  NECA expects the proposed derogation to alleviate the significant 
problems created by the current regional structure in the Snowy region and improve the 
efficiency of dispatch for Tumut generation and benefit the market overall.   

NECA acknowledges that the Snowy proposal represents only a limited trial of 
elements of the CSP/CSC framework, and adds that the implementation of a CSP/CSC 
scheme is an interim measure consistent with a prospective regional boundary change.  
NECA notes that it liaised with NEMMCO on aspects of the derogation.  In turn, 
NEMMCO engaged CRA to consider issues surrounding the implementation of a 
CSP/CSC framework in the Snowy region.   

NECA also comments that a regional boundary change is likely to be delayed due to 
the current moratorium in place, the review of the regional boundaries framework, 
which is currently before NEM institutions, and the processes currently required in the 
code.  NECA states that it advanced the consultation process on the basis that it 
provides a short term improvement to the regional boundaries issues in and around the 
Snowy region.   
                                                 

11  MCE, Statement on NEM Electricity Transmission, May 2005.   
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NECA also highlights that the Snowy derogation seeks to modify the pricing seen at 
the Upper and Lower Tumut nodes, and that Murray generation will continue to be 
priced on the basis of the existing code arrangements.  NECA also outlines that for the 
purposes of northward and southward flows and if one of the defined constraints is 
binding, the proposed derogation would place Snowy Hydro on a more equitable 
footing to compete with NSW generations, which can be expected to reduce prices in 
NSW, effectively transferring wealth from NSW generators to NSW customers and 
leading to consequential efficiency gains.  NECA acknowledges, however, that the 
proposed derogation does not seek to address the loop flow issue and the associated 
negative settlement residues. 12   

4.4 Initial submissions from interested parties   

In response to its call for submissions in relation to NECA’s application, the ACCC 
received submissions from nine interested parties.  These submissions were considered 
by the ACCC in developing its draft and final determinations.  As noted in section 3 of 
this determination, submissions made in response to NECA’s consultation process 
relating to issues arising under the applications for authorisation have also been 
considered by the ACCC.13   

A list of the parties who made submissions to the NECA and ACCC consultation 
processes can be found at Appendix A.  The main points raised by interested parties in 
response to the applications for authorisation are outlined below.   

4.4.1 Benefits for competition and efficiency 

Snowy Hydro argued that the primary purpose of the proposed derogation is to ensure 
that Tumut generation is paid its ‘nodal price’.  In so doing, Snowy Hydro believed that 
a nodal pricing arrangement results in the most efficient dispatch, increases 
competition, improves pricing signals and transparency to aid prospective investment, 
and ultimately leads to the greatest benefit for consumers.  In particular, Snowy Hydro 
claimed that the primary beneficiaries are NSW customers (as increased competition 
leads to efficiency gains) and Victorian and South Australian customers (due to an 
increased reliability of supply).   

                                                 

12  At times when the constraint between Murray and Tumut binds in a northerly direction, this can 
create price outcomes inconsistent with the regional structure leading to negative settlement residues 
on the Snowy to Victoria interconnect.  Currently, NEMMCO’s policy is to reorient the constraint to 
Dederang for Snowy to Victoria negative settlement residues only.  Victoria to Snowy negative 
residues is managed under the policy of clamping interconnector flow.   

13  In an aim to streamline the NECA and ACCC consultation processes, NECA, in its request for 
submission, invited interested parties to comment on any benefits or detriments to the public likely 
to arise from the proposed trial, including any lessening of competition.  NECA stated that “This 
information will be able to be used by the ACCC in any authorisation process associated with the 
proposed trial, although the ACCC will be obliged to undertake further public consultation once any 
authorisation application is lodged”.   
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The Victorian Department of Infrastructure noted that the derogation would provide 
incentives for efficient dispatch and supply security, and has the potential to be 
implemented in a shorter time frame pending consideration of a possible region 
boundary change.   

On the other hand, Macquarie was of the view that the ACCC should undertake 
detailed modelling work that can give insight into the likely market outcomes from the 
Snowy proposal.   

4.4.2 Wealth transfers 

Eraring Energy (Eraring) claimed that using inter-regional settlement residues to 
compensate Tumut generation under the Snowy proposal will result in the devaluation 
of Snowy to NSW SRA units and a consequent reduction in auction proceeds.  Given 
that auction proceeds from SRAs directly reduce Transmission Use of System (TUOS) 
charges, it is argued that there is a wealth transfer away from customers, who would 
otherwise be the direct beneficiaries of the SRA proceeds, to Tumut generation.   

Delta Electricity (Delta) similarly criticised the inadequate analysis conducted in 
regards to wealth transfers between customers, SRA owners, SRA purchasers, retailers 
and generators, and argued for a detailed independent analysis to be conducted into this 
issue.   

In response, Snowy Hydro stated that the implementation of the derogation simply 
corrects this distribution by ensuring that the correct nodal price is paid to Tumut 
generation.  Snowy Hydro also argued that the original wealth transfers were caused by 
not implementing the code’s regional boundary review recommendations in addressing 
the persistent intra-regional constraints between Murray and Tumut.   

4.4.3 Trial of CSP/CSC  

Most submissions raised concerns that the proposed derogation is an incomplete 
implementation and trial of CRA’s CSP/CSC regime, in particular the CSC allocation.   

NEMMCO and the Victorian Department of Infrastructure noted that the trial will have 
some value in understanding certain aspects of the CRA proposal.  However, they both 
noted the simplicity of the contract allocation in the proposed derogation.  Powerlink 
Queensland (Powerlink) suggested that if the derogation is to proceed, any contracting 
allocation determined during the trial should not set any precedents for wider 
implementation of the CSP/CSC regime.   

Delta and Eraring noted that the Snowy proposal does not resolve how transmission 
access rights would be allocated under a CSC regime.  The support of Tarong Energy 
(Tarong), Stanwell Corporation (Stanwell) and CS Energy for the proposal remained 
contingent on a modification to the CSC allocation of 1200MW to Snowy Hydro for 
northerly flows.   

Westpac Institutional Bank (Westpac) opposed the CSC allocation concept.  Westpac 
believed that since CSCs are effectively the allocation of the intra-regional residues 
accruing as a consequence of the CSP, they should be auctioned for the same reasons 
that inter-regional settlement residues are auctioned as SRAs.   
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The Collective14 and the Energy Retailers Association of Australia (ERAA) both noted 
that the Snowy proposal does not describe every term in the constraint equation unlike 
the CRA proposal and that CSC payments are to be paid to or from the Snowy-NSW 
interconnector settlement residue rather than into a separate fund.  The Collective and 
TXU also questioned the suitability of the Snowy region for a CSP/CSC trial, given the 
complexity and the contentious nature of the Murray-Tumut constraint.  TXU 
suggested the Latrobe Valley to Melbourne transmission path is a more suitable 
location for a trial of the CSP/CSC regime. 

Eraring criticised the Snowy proposal arguing that the CSP/CSC arrangements have not 
to date been implemented anywhere in the world, that no analysis has been undertaken 
prior to implementation, and that there has been no demonstration of public benefit.  
Similarly, Powerlink argued that the Snowy proposal should be deferred until the 
effectiveness of the derogation can be fully evaluated.  

Eraring noted that the Snowy proposal is a subset of the full CRA proposal.  Eraring 
suggested that the trial should possibly be a ‘paper trial’ noting that this would allow an 
examination of a CSP/CSC regime without unintended financial consequences.  

Westpac noted that the Snowy proposal requires clearly stated objectives and measures 
of success.  In particular, Westpac pointed out that it appears NECA has failed to 
consider the compliance cost for market participants who report daily profit and loss 
statements in performing CSP calculations.  The Collective raised similar concerns in 
terms of the claimed uncomprehensive nature of the Snowy proposal.   

4.4.4 Loop flows, negative SRAs and constraint reorientation to Dederang  

Eraring, TXU, Hydro Tasmania and ERAA all noted that the Snowy proposal fails to 
address the loop flow problem which creates negative settlement residues on the 
Victoria–Snowy interconnector.  They also noted that the market is unable to manage 
any ensuing settlement deficits, and thus NEMMCO is forced to resort to suboptimal 
dispatch measures in an effort to eliminate these deficits.  Such measures commercially 
impact on the ability of generators to trade between regions, suppressing and distorting 
competition. 

The Collective supported the Snowy proposal conditional on the inclusion of provisions 
to address loop flow concerns and the resolution of the issue of negative settlement 
residue management on the Victoria–Snowy interconnector for northerly flows.   

In their joint submission to the ACCC with Snowy Hydro, the Collective argued for the 
reorientation of the constraint equation from the Murray node to the Dederang node to 
avoid negative settlement residues rather than the current arrangement of artificially 
controlling the flow on the Victoria–Snowy interconnector.  Westpac and Origin 
Energy (Origin) both supported the reorientation proposal as well.   

                                                 

14   “The Collective” is a joint submission on behalf of six generators including Loy Yang Marketing 
Management Company, Southern Hydro, Yallourn Energy, International Power, SPI Electricity and 
NRG Flinders. 
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An alternative possible solution which the Collective detailed is where the settlement 
deficit created on one interconnector is funded by the available surplus from another 
interconnector.  TXU supported this approach.   

4.4.5 SRA units and hedging concerns 

Westpac argued that the Snowy proposal cannot reasonably be implemented until the 
expiry of the existing inter-regional settlement residues unit, which have already been 
auctioned until 31 December 2005.  Westpac also stated that any participants who have 
already hedged a portfolio with SRAs would possibly face the expensive exercise of re-
hedging their portfolios, and in the short-term might need to reorganise their electricity 
hedge contracts.   

However, Snowy Hydro pointed out that the NEMMCO communication notice 1642 
issued on 23 November 2004, foreshadowed the possible implementation of this 
derogation and outlined the procedures for participants to hand back SRA units.   

4.4.6 The regional boundary solution 

Macquarie and Eraring both raised the possibility of a regional boundaries change. 
Macquarie noted that a regional boundaries change is currently a better solution than 
the proposed derogation in dealing with the problems caused by the Murray-Tumut 
intra-regional congestion.   

Similarly, the Victorian Department of Infrastructure and Origin noted that it is widely 
accepted that a regional boundaries review with the prospect of change would be a 
more effective solution in the Snowy region.  However, both parties noted that there 
currently is a moratorium on these reviews.  The Victoria Department of Infrastructure 
noted that it will pursue the boundary change option, but it will not provide a solution 
in the short term.   

4.5 Issues arising from the draft determination  

In its draft determination, the ACCC considered that the proposed arrangements will on 
balance produce net public benefits.  In particular, the ACCC noted that the proposal 
would provide incentives for more efficient dispatch of generation into NSW; provide 
consistency between pricing and dispatch for Tumut generation leading to more 
efficient dispatch of Tumut generation; increase the firmness of settlement residues on 
the NSW to Snowy interconnect when flows are in a southerly direction; and will 
provide some insight into the general application of some aspects of the CSP/CSC 
framework including the implementation of a CSP and the attributes of the CSC as 
specified by the proposal.  The ACCC also considered that there were minimal 
detriments to arise from the proposal.   

On 10 May 2005 a pre-determination conference was held at the Grace Hotel in 
Sydney.  Four parties, Macquarie, Snowy Hydro, TransGrid and AGL made oral 
submissions at the pre-determination conference.   

Subsequent to the pre-determination conference, the ACCC received seven submissions 
responding to its draft determination.  These were from Ergon Energy, Snowy Hydro, 
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Westpac, Macquarie, Delta, the Energy Users Association of Australia (EUAA) and a 
collective submission on behalf of seven generators15 (The Group).   

The main points raised in these submissions are summarised below.   

4.5.1 Market benefits of the proposal 

AGL and Snowy Hydro agree that the benefits of the Snowy proposal outweigh the 
detriments as per the requirements of the Act.  AGL submits that the proposed 
CSP/CSC proposal is an important incremental step to resolving the problems 
associated with the Snowy region and improving inter-regional trade.   

Westpac does not support the argument that the Snowy to NSW SRA units will be 
firmer.  It is of the view that the firmness of a single SRA unit will decrease since each 
unit represents a fixed percentage of the inter-regional settlement residues, but the total 
residue will be reduced by the CSP payment.   

Delta and Macquarie are of the view that net public benefits have not been established 
and that the proposed ‘benefits’ are more likely to be in the form of wealth transfers.  
Delta further notes that given the lack of empirical evidence substantiating the net 
public benefits of the proposed derogation, it would be prudent for the ACCC to not 
authorise this application.   

Macquarie states that the predominant effects of the CSP/CSC trial are private benefits 
accruing to Snowy Hydro and the equally off-setting detriments which will be borne by 
the settlement residue proceeds and inevitably by NSW electricity consumers and that 
less weight should be given to the gains that flow only to a limited number of 
community members.  Macquarie points to a principle of prudency that there is no net 
value to the community arising from the proposal, and that for authorisation to be 
granted, the probable public benefit must be sufficiently substantial to exceed the 
detriments. 

Macquarie further contends that Snowy Hydro has at most only shown the ‘possibility 
or speculative’ effects and not discharged its onus to demonstrate that there are 
‘probable effects’ of public benefits which sufficiently outweigh the detriments.  In 
Macquarie’s opinion, Snowy Hydro must empirically demonstrate that the benefits of 
the proposal reach the threshold of being ‘probable’.  

In response, Snowy Hydro submits that it has demonstrated the ‘probable’ benefits of 
the proposal and demonstrated the broader public benefits of the proposal through 
increased market competition in NSW, reduction of market intervention uncertainty 
and improved reliability of supply.  It adds that it is important to note that the cost of 
implementing the CSP/CSC proposal is immaterial and the arrangements can be 
reversed at any stage.   

                                                 

15  This collective submission in response to the ACCC’s draft determination is on behalf of Loy Yang 
Marketing Management Company, Southern Hydro, Yallourn Energy, International Power,  
NRG Flinders, SPI Electricity and Hydro Tasmania.   
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Snowy Hydro further notes that if the current arrangements are not corrected by the 
derogation proposal, a reasonable expectation is that the probable reliability of supply 
to NSW may be compromised.  The current arrangements provide strong incentives for 
Snowy Hydro to remove Tumut generation from competition in NSW, given it is not 
paid at least its opportunity cost.   

4.5.2 Quantitative modelling and trial criteria 

Ergon is of the view that the analysis undertaken to support the trial fails to provide the 
market with the necessary confidence that the applicant’s claim of increased 
competition, improved price signals, efficiency of dispatch and transparency to aid 
prospective investment will result.   

TransGrid is of the view that further analysis on the competition implications of the 
proposal needs to be considered and further analysed and quantitative analysis needs to 
be undertaken comparing the competitive impacts of the proposal before and after the 
derogation proposal.   

Macquarie submits that analysis of the proposed CSP/CSC derogation has been based 
on historic data and that there is a need to perform some form of forward looking 
analysis of the effect of the proposed derogation.   

Snowy Hydro notes that the proposed derogation covers a forward time-span of 
approximately two years.  Snowy Hydro highlights that within this time period there 
can be limited physical changes such as network or generation developments and the 
only significant forward looking change in this time is demand growth in Wagga and 
Canberra.  Snowy Hydro also highlights that the proposed CSP/CSC proposal allows 
for cessation of the derogation as determined by the AEMC or NECA.  This provides a 
mechanism to cease the derogation if the results are contrary to expectations.   

On the issue of trial criteria, TransGrid, Ergon and AGL submit that the trial should 
have defined criteria stating the requirements of the start and finish of the trial, for the 
success of the trial and for ‘stop point’ in the event of failure or poor outcomes.  Ergon 
and AGL are of the view that the AEMC is best placed to define these criteria.   

EUAA notes that the trial should only proceed with the inclusion of an assessment of 
the trial against a set of appropriate performance indicators directed at providing 
information about and assessing the likely impact of the trial.  EUAA suggests that the 
AEMC would be the organisation best placed to develop the performance criteria.   

EUAA is of the view that the performance criteria should focus on factors such as: how 
much contracting is taking place between regions; an assessment of the forward 
contract prices; effects on reducing the Electricity Tariff Equalisation Fund; and an 
assessment of market power across the interconnector.   

4.5.3 Wealth transfers 

Macquarie states that the CSP/CSC trial fails to satisfy the relevant tests in the Act.  
Furthermore, given the magnitude of the expected wealth transfers, Macquarie is also 
of the view that the ACCC should only authorise the derogation if it is shown strong 
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evidence of the probable and significant efficiency gains, which it argues has not been 
proven to exist. 

Delta supports Macquarie’s contention that the onus on proving net public benefit rests 
with the authorisation proponent.  It adds that the proposed benefits are principally 
wealth transfers which cannot be strictly viewed as public benefits.  

Snowy Hydro argues that the current arrangements provide inconsistency between 
pricing and dispatch for generation at the Tumut node and desirable market benefits 
arise from having consistency between pricing and dispatch and ability of Tumut to 
compete on a level playing field with NSW generation in the case of northward flows. 
The trial also provides for improved inter-regional trade and improved pricing signals, 
a view also supported by AGL but not by Westpac.  

In response to the wealth transfer issue raised by Macquarie, Snowy Hydro contends 
that in fact, there has been a wealth transfer to date from Tumut generation to 
settlement residues and other market participants. This was originally created by the 
regional boundary structure and in essence, the trial corrects the inefficiencies created 
from that structure. Furthermore, Snowy Hydro states that Macquarie itself agrees that 
wealth transfers should not form part of the consideration of the net market benefits 
test. 

4.5.4 CSP/CSC Trial 

TransGrid claims that the proposed CSP/CSC derogation is not a trial but rather a 
temporary fully fledged change in arrangements.  In response to this claim Snowy 
Hydro notes that unlike other longer-term solution to the problem, this trial can be 
easily dismantled with negligible transaction and other costs.  Further, in the event that 
the constraint does not bind, the derogation will have no practical effects.   

AGL is of the view that the Snowy proposal should not be considered as a trial of the 
CSP/CSC regime, but rather as a trial of preferential access to settlement residues for 
Snowy Hydro.   

4.5.5 Loop flows and negative SRAs on the Victoria – Snowy interconnect   

The Group does not support the implementation of the Snowy proposal unless changes 
are made to deal with the issues of constraining flows on the Victoria-Snowy 
interconnect to avoid negative settlements.  In an aim to deal with this issue, the Group 
has submitted an additional derogation proposal to NECA.  The form of the proposal is 
to allow the settlement deficit created on one interconnector to be funded by the 
available surplus from another interconnector.   

Westpac submits that given the proposed derogation does not address the network loop 
issue, and therefore notes that the derogation should not proceed without the addition of 
the Murray nodes to the CSP scheme and the re-orientation to Dederang.   

4.5.6 Alternative solutions 

Macquarie acknowledges the unlikely prospect of upgrading the Murray-Tumut 
transmission line to resolve the problems arising when the constraint binds.  Macquarie 
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therefore considers that a regional boundaries review is the solution, but notes that 
despite the requirement in the code and the duration and frequency which the Murray-
Tumut constraint binds, a regional boundaries review and change has not yet occurred.   

Macquarie and TransGrid note the lack of consideration of alternative solutions.  
Macquarie acknowledges that it along with Delta and Eraring recently submitted an 
alternative derogation to NECA proposing a ‘fast track’ regional boundaries review and 
suggests that a regional boundaries review should be considered in parallel with the 
Snowy proposal.  TransGrid also notes that any transmission solution would take time 
to implement given the need for upgrade to occur on lines within National Parks.    

EUAA is of the view that the Murray-Tumut constraint is a permanent feature of the 
NEM and the level at which the line binds for the past four years has been significant.  
EUAA comments that the derogation should not be considered a long-term solution to 
the problem and therefore suggests that there is urgent need to carry out a review of the 
Snowy region or to consider the need for transmission upgrades to relieve the 
constraint.   

Snowy Hydro is of the view that the CSP/CSC trial is able to resolve the Snowy 
problem now and for the short-term.  Snowy Hydro considers that the Macquarie 
proposal is a separate process which can and should be addressed separately.  Further, 
Snowy Hydro highlights that Macquarie’s derogation means that the outcomes arising 
from this derogation would not be able to be implemented in under 2 years, and notes 
that all previous regional boundaries review proposals have failed to proceed.  On the 
other hand, Snowy Hydro claims that the CSP/CSC proposal can be implemented 
immediately.   

AGL notes that the test to be applied is whether the benefits of the proposal outweigh 
any detriments on a balance of probabilities, not whether it provides the best solution to 
all market problems.   

4.5.7 Code change or derogation 

Delta and Macquarie both argue that the proposed CSP/CSC arrangements are a code 
change rather than a derogation, as it affects other code participants in addition to 
Snowy Hydro.  Macquarie is of the view that the ACCC should terminate the process 
for considering the proposal on this ground.   

Snowy Hydro considers that the question of whether a proposal submitted to NECA is 
a code change of general application or a derogation is a matter of interpretation by 
NECA.  Snowy Hydro highlights that there is a precedent use of the derogation 
process, in the form of the IOA Trader derogation.  Snowy Hydro also notes that the 
code states that the derogation must apply to the code participant proposing it, but does 
not specify that the derogation must only affect that code participant.  It adds the 
submission process in the code would suggest that a derogation can affect a number of 
code participants and interested parties.  Snowy Hydro also notes that there is no 
argument put forward that NECA failed to follow the procedures in clause 8.4 of the 
code, and there does not appear to be any general power under the code for the ACCC 
to terminate the process on the grounds claimed by Macquarie, even if the matter 
should have been a code change of general application rather than a derogation.   
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Snowy Hydro and AGL point out that if there was a problem with the Snowy CSP/CSC 
proposal, then the Macquarie’s regional boundaries derogation proposal would face the 
same code interpretation issues.   

4.6 ACCC’s considerations 

4.6.1 Introduction 

The intention of the authorisation provisions in the Act is that immunity should be 
conferred where proposed conduct is likely to lead to benefits to the public that 
outweigh any associated detriment to the public, including detriment resulting from any 
lessening in competition.  The Act does not require that the authorisation test take the 
form of a quantitative regulatory cost-benefits test (this is discussed in greater detail in 
section 4.6.3 of this determination).   

The ACCC notes that most submissions in response to the draft determination agreed 
that a significant problem exists under the current arrangements requiring change from 
the status quo in order to improve competition and efficiency in the market.  The issue 
that has arisen is what form those changes should take.  A number of submissions have 
argued that the proposal should be broadened to deal with other market issues in and 
around the Snowy region, while others have noted that the proposal should take a 
different form from what is proposed.  While noting these issues, the ACCC considers 
that the test to be applied is whether the proposal results in public benefits and to assess 
whether, on balance, those benefits outweigh any detriments.  The test does not require 
the ACCC to assess whether the proposal provides the best solution to all market 
problems.   

The purpose of the simplified trial of CSP/CSC for the Tumut nodes, as outlined in this 
determination, is to produce efficient market outcomes by providing appropriate 
incentives with respect to price signals on the dispatch of generators located at these 
nodes.  These incentives are obtained by exposing Tumut generation to a price which 
more correctly reflects the constraints that occur in the region where Tumut generation 
is located. 

The following section sets out the ACCC’s considerations on the applications for 
authorisation and its assessment of the potential public benefits and anti-competitive 
detriments that may result from the proposed derogation.  The following section also 
addresses other matters raised during the consultation process.   

4.6.2 Improvement in Economic Efficiency  

The current arrangements and CSP at Tumut Nodes   

Under the current arrangements, when the Murray–Tumut transmission lines bind,  the 
Snowy regional price determined at the Murray regional node is the price received by 
Tumut generation regardless of the bids Tumut submits for dispatch.  This occurs 
despite the fact that, for all practical purposes, Tumut generation is effectively located 
in the NSW region in such circumstances (ie. because there is an intra-regional 
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constraint in the Snowy region).  Subsequently, there is no consistency between pricing 
and dispatch for Tumut generation.16   

The Snowy region in the NEM is quite unique in that it is predominately a generation 
centre with limited load to service within the region.  Therefore, it can be said the price 
in the Snowy region is largely influenced by its neighbouring regions.  The Snowy 
proposal seeks to modify the price seen at its Upper and Lower Tumut generation 
nodes, which would largely reflect the NSW price.   

Under the current arrangements, when flows are in a southerly direction and the intra-
regional constraint binds between the Tumut and Murray network nodes, Tumut 
generation receives the higher Snowy price.  In the case of flows in a northerly 
direction when the intra-regional constraint binds, Tumut generation would receive the 
Snowy price regardless of the bids Tumut submits for dispatch or the capacity for 
which it is subsequently dispatched.  These inconsistencies between price and dispatch 
lead to inefficient outcomes.   

It is well accepted that the current arrangements raise issues for the market generally 
and create perverse incentives for Snowy Hydro.  The shortcomings of the current 
arrangements have been illustrated by Snowy Hydro and other interested parties during 
the consultation process.   

The ACCC notes Snowy Hydro’s reference to recent events in which inconsistencies 
existed between price and dispatch.  Some examples include the events of 11 January17,  
14 January18 and 8 February 200519.  During these days, the ACCC notes that when 
flows were in a northerly direction, Tumut generation was being constrained on without 
achieving its offer price or being compensated for its generation being constrained on.  
When flows were in a southerly direction, the ACCC notes that Tumut generation was 
receiving a higher price, and being limited from competing in the NSW region due to 
counter-price flows on the Snowy-NSW interconnect.  The current arrangements 
provide inefficient and inaccurate price signals to generation in the Snowy region.20  
                                                 

16  In some circumstances, if Tumut output were large enough it would push down the price in NSW to 
the point where the constraint no longer binds.  At this point consistency between pricing and 
dispatch for Tumut generation is restored.   

17  On this day, flows were in a southerly direction and counter-price flows from Snowy to NSW 
occurred (as a result of this, NEMMCO invoked a negative accumulation policy by invoking 
ramping constraint of 0MW for the Snowy-NSW interconnect).  This lead to loss in settlement 
residues auction values.  Further, the truncation of flows in the range of 0MW to 400MW on the 
Snowy-NSW interconnect limited the ability of generation from the southerly regions from 
competing in the NSW region.   

18  On this day, Tumut generation was being dispatched to meet NSW demand.  The offer price in NSW 
was $7,500/MWh.  The settlement for Tumut generation was based on the Snowy RRP of 
$0.04/MWh for a number of dispatch periods.   

19  On this day, Tumut generation was dispatched 1653MW to meet NSW demand.  The offer price in 
NSW was above $7,000/MWh.  The settlement for Tumut generation was based on the Snowy RRP 
of $0.02/MWh for a number of dispatch periods.   

20  Inaccurate price signals in a regional structure can also affect generation locational investment 
decisions.   
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The fact that Tumut generation does not receive its offer price at times when flows are 
in a northerly direction, prevents Tumut generation from competing with NSW 
generators on an equal footing.   

The proposed derogation restores the price signals to Tumut generation by providing a 
nodal price at Tumut in the event that the constraint binds.  If one of the constraints 
were to bind, Tumut would receive the CSP rather than the Snowy RRP.  Given that the 
Tumut price would largely reflect the NSW price, this would put Tumut on an equal 
footing to compete with NSW generators.  The ACCC considers that this can be 
expected to result in benefits to NSW customers, as outlined below.   

The ACCC considers that without the derogation in place, the perverse outcomes under 
the existing arrangements would continue to exist in the market, given it is unlikely that 
a regional boundaries change or transmission augmentation would occur in place of the 
proposed derogation over the timeframe specified.   

Dispatch efficiencies - flows in a northward direction   

Snowy Hydro is the only participant in the region with generation across the binding 
constraint.  Therefore, under the existing arrangements it has the incentive to constrain 
capacity along the Murray–Tumut line if market conditions favour this behaviour.  On 
the other hand, Snowy Hydro may also behave in a way so that the line remains 
unconstrained if prevailing market conditions benefit Snowy in this regard.  For 
example, it could cause counter-price flows on the Snowy-Victoria interconnect in 
order to receive the NSW price.   

Furthermore, the current arrangements provide poor price signals to Tumut generation 
and do not provide the economic incentive for generation located at Tumut to be 
dispatched when demand in NSW is high.   

There is no doubt that Tumut generation would receive different prices and therefore 
face different incentives under the proposed arrangements.  Tumut generation would 
receive a Tumut price which is greater than the Murray price when the Murray–Tumut 
transmission lines bind.  The difference in these two prices will be roughly the 
difference between NSW and Murray prices (ignoring losses) when the NSW–Snowy 
interconnect does not bind.  When the interconnect binds, Tumut will have its own CSP 
and the difference between this price and the price at the Murray node will be paid 
from the inter-regional settlement residues according to the allocation prescribed in the 
derogation.   

The draft determination examined historic outcomes over a 5 month period21 
considering the graphical correlation between NSW price and NSW-Snowy price 
differences against Tumut output at times when flows were large or binding in a 
northerly direction.  The data showed that during period of high prices in NSW, Tumut 
was operating at or near its capacity.  However, in periods where prices were high, but 
below peaks, Tumut was not operating at or near capacity.  Strict interpretation of this 
data would suggest that during periods of extremely high prices in NSW, there would 
                                                 

21  From 1 November 2004 to 13 March 2005.   



 Determination – Dispatching the Market: CSP/CSC trial at the Tumut Nodes 22

be limited incentive to further increase output at Tumut under the CSP/CSC scheme, 
but during periods when NSW prices are high, but below peak, it is probable that 
exposing Tumut to a CSP would lead to more efficient dispatch during these periods.   

In responding to the historic analysis, Snowy Hydro indicated that given the nature of 
the circumstances surrounding these events, Tumut was constrained on to cover the 
shortfall in supply in the NSW region and if it had not covered this shortfall in supply it 
would have resulted in significant losses to the market and the public, in particular 
NSW customers.  The ACCC notes that Snowy Hydro has indicated that had it acted in 
accordance with the pure economic incentive that it faced, it would have fully 
withdrawn Tumut generation capacity resulting in extremely high prices in NSW and 
therefore material direct customer costs.   

While noting and considering the historic outcomes under the current arrangements, the 
issue for the ACCC is what the expected future behaviour is likely to be based on 
market incentives with the derogation in place, and the likely outcomes in the event that 
the derogation proposal is not in place.  The ACCC considers that it is probable that 
going forward without the derogation in place, the historic scenarios may not be a true 
reflection of the way Tumut’s generation is bid or operated in the market.   

That is, considering that Tumut generation receives the Snowy RRP regardless of the 
bids it submits, it is reasonable to expect that the probable outcome would be for 
Snowy Hydro not to generate below its marginal costs going forward and not operate 
Tumut generation at time when it is needed or where prices or demand is high in NSW.  
The ACCC is of the view that should this occur going forward, this could compromise 
reliability of supply in NSW leading to significant and material costs for the NEM and 
NSW customers.  In addition, should the current arrangements continue this would also 
provide a further disincentive for Tumut generation to compete in NSW.   

Furthermore, as noted previously, over the timeframe specified by the derogation, the 
ACCC considers that without the derogation in place it is unlikely that a regional 
boundaries change or a transmission network upgrade would occur on the transmission 
lines in question given the lead time that is required for either or both to eventuate 
would possibly be at least two years.   

Under the proposed CSP/CSC regime, Tumut generation would effectively face the 
NSW price and compete on a level playing field with NSW generation.  Murray would 
still face the lower Snowy RRP, which is linked to the Victorian price.  The ACCC is 
of the view that providing consistency between pricing and dispatch would provide 
better utilisation of Tumut generation at times when it is efficient to do so, and there 
would be appropriate incentives on Tumut generation to operate at times when demand 
and/or prices are high in NSW.   

The ACCC considers that should the contrary occur and unintended consequences 
result from the derogation proposal, the arrangements can be reversed by NECA or the 
AEMC at any stage over the course of the derogation.   

For the reasons outlined above, the ACCC therefore is of the view that the derogation 
provides Tumut with more appropriate incentives to compete with NSW generation.  
This in turn should increase economic efficiency by facilitating increased competition 
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in generation in NSW.  More appropriate incentives should also improve reliability of 
supply during periods of high demand in NSW.   

Dispatch efficiencies - flows in a southward direction 

In the situation where an intra-regional constraint binds between Murray and Tumut in 
a southerly direction, Tumut generation receives the higher Snowy price.  This means 
that there is limited commercial discipline on Tumut generation to offer efficient bids 
since it would be guaranteed the higher Snowy price irrespective of output.  Hence 
currently the commercial incentive is for Tumut to generate as heavily as possible and 
drive counter-price flows back towards the NSW region.   

The increased output at Tumut may induce flows on the interconnector or between 
Tumut and NSW (even when flows on the Murray-Tumut line are at the limit in the 
southerly direction).  This may occur even though the price at the Murray node is 
higher than the price at the NSW node.  That is, the mis-pricing at the Tumut node may 
induce negative settlement residues on the Snowy-NSW interconnector.   

The ACCC is of the view that under the proposed derogation, there is potential for 
improvements in economic efficiency with respect to southward flows.  The dispatch 
benefits that accrue from the southerly flow scenario are accepted by most market 
participants.  These are explained below.  

Currently, in the event of an intra-regional constraint, there is no commercial discipline 
on Tumut generation as it is guaranteed the higher Snowy RRP determined at the 
Murray node, irrespective of output.  Providing the correct pricing signals to Tumut 
generation will provide potential for better utilisation of Tumut generation which will 
lead to improved efficiency of dispatch, and again see Tumut competing with NSW 
generators on an equal footing.   

Furthermore, providing a CSP at the Tumut nodes for the purposes of southerly flows 
would limit the circumstances where counter – price flows occur on the Snowy-NSW 
interconnect and the resultant clamping of interconnector flows.  The effect of 
truncating the Snowy- NSW flows to 0MWs removes potentially 2500MW of Snowy 
and other generation to the south from competing with NSW.  Under the proposed 
derogation generation in southerly states would be more able to compete in NSW given 
the CSP/CSC regime would limit the occurrences of counter – price flows on the 
Snowy-NSW interconnect.   

The ACCC acknowledges that some interested parties have noted that while the 
benefits are probable for the southerly flow scenario over the last two summers flows 
have been predominately in a northerly direction.  This has been the result of mild 
summer conditions in Victoria and South Australia.  However, in future with more 
typical summer conditions in Victoria, one would expect to see more flows in a 
southerly direction.   

Therefore, the ACCC considers that on balance and based on the information presented 
to the ACCC, the proposed derogation provides Tumut with the appropriate incentives 
to offer capacity where flows are in a southward direction.  This in turn produces 
economic efficiencies during these trading periods.   
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Firmness in SRAs and increases in inter-regional trade 

In response to the draft determination, some parties commented that the proposal 
created greater firmness of SRAs thereby increasing the potential for inter-regional 
trade, while others were of the view that the derogation has no impact on the firmness 
of SRAs.   

When both the Murray-Tumut line binds and the Snowy–NSW interconnector binds 
with flow in a northward direction, the difference between the CSP price and the 
Murray price will be funded from an allocation of the NSW settlement residues.  There 
potentially is no change in incentives here before or after the derogation. 

There is an argument that the CSP/CSC arrangements may create firmer SRAs for the 
case of southward flows.  Participants would know with greater certainty what 
quantities would be available for hedging purposes and this has the public benefit of 
providing firm hedges for increases in inter-regional trade.   

The ACCC considers, on balance, that there are no apparent detriments affecting the 
firmness of SRAs resulting from the derogation proposal.  There is however potential 
for improvements in the firmness of SRAs.   

4.6.3 Quantitative analysis  

Some submissions have argued for quantitative modelling to be undertaken to justify 
some of the benefits claimed by the applicant.  The ACCC notes that this raises the 
issue as to whether detailed modelling, as requested by some parties, would provide 
insight into the claimed benefits compared to what has been put forward by the 
applicant, Snowy Hydro and other interested parties.  In considering the level of 
quantification required, the ACCC has kept in mind the nature and timeframe of the 
trial.   

The ACCC notes that the Act does not require an applicant for authorisation to 
quantify, in precise terms, the benefits claimed to arise if authorisation is to be granted.  
The ACCC notes that precise quantification of benefits has not previously been sought 
by the Tribunal.  The authorisation test is after all a balancing exercise that requires 
judgement over a wide range of both tangible and intangible factors.  That said, the 
ACCC notes that there must be factual basis for concluding that the public benefits are 
likely to result.22   

On the issue of quantification of benefits, the Tribunal noted in the Qantas/Air New 
Zealand matter that: 

“An accurate, objective quantification of public benefits is difficult, in part because benefits 
have to be estimated for some period in the future and so their magnitude becomes a matter not 
only of empirical estimation based on assumptions but also one of statistical likelihood.  Data, 
assumptions and models can be, and indeed in this proceeding have been, hotly contested.”23   

                                                 

22  Qantas Airways Limited [2004] ACompT 9 - paragraphs 200-215  

23  Qantas Airways Limited [2004] ACompT 9 - paragraph 203 
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Having said that, the Tribunal went on to say that the benefits: 

“…need to be defined with some precision, a degree of precision which lies somewhere 
between quantification in numerical terms at one end of the spectrum and general statements 
about possible or likely benefits at the other end of the spectrum.  Whilst the diverse and 
speculative nature of potential benefits makes it impossible to lay down any definitive test of the 
degree to which, or manner in which, benefits should be quantified, the following should be 
born in mind…Benefits must be of substance and have durability…[be] robust and 
commercially realistic, in the sense of being both significant and tangible…” 

The Tribunal then noted that benefits should be quantified only to the extent that the 
exercise enlightens the process more than the alternative of qualitative explanation.   

The ACCC has kept these principles in mind in assessing this application for 
authorisation (see section 4.6.4).  The ACCC considers that the level and detailed 
nature of the modelling requested by certain parties is not necessary given the nature of 
the proposal.  The ACCC notes that this derogation is proposed to apply for a time span 
of approximately 2 years at the most.  As noted by Snowy Hydro, within this time span 
there is likely to be limited physical change with respect to the network or generation 
development.  Therefore, the ACCC is of the view that conducting an extensive 
modelling exercise is unlikely to provide further insight into the possible or probable 
outcomes of the proposal.   

Furthermore, the proposal provides for cessation of the derogation as determined by the 
AEMC or NECA.  This provides a mechanism to cease the derogation in the event that 
results are contrary to expectation.  That said, in considering the benefits put forward 
by Snowy Hydro, the ACCC has considered the “probable” outcome of these benefits 
and the justification put forward by the parties concerned in assessing this proposal in 
accordance with the Part VII of the Act.  The probable benefits and detriments are 
discussed in the ACCC’s considerations (section 4.6).   

Finally, the line between “speculative benefits” and “probable benefits” is often blurred 
given that in considering the benefits that are likely to eventuate from the proposal, one 
must appraise the future were the proposal to take place, in light of alternative 
outcomes should the proposal not take place.  That is, the public benefits considered in 
an authorisation application must be by their very nature at least partly speculative.   

4.6.4 Wealth transfers 

The ACCC acknowledges that there may potentially be minor short-term effects 
indirectly related to wealth transfers.  These are not necessarily anti-competitive even 
though they affect certain participants in the market such as Snowy Hydro, its 
competitors and electricity customers.  

It is possible that the proposal will effect a wealth transfer to Snowy Hydro from NSW 
generators, and this may be perceived as a benefit to only one party and to the 
detriment of other parties.  However, when applying the authorisation test the question 
is whether such a wealth transfer is a benefit or detriment to the public.  From this 
perspective it is important to distinguish between the impacts on the competitive 
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process itself as opposed to the impact on individual competitors.24  A number of 
submissions also highlighted the possibility of wealth transfers to Snowy Hydro from 
NSW customers.  Whether this will in fact occur is unclear, as it depends on the effect 
of the proposal on SRA proceeds25.  However, even if such a wealth transfer does come 
about, the proposal, as highlighted in the previous section, provides benefits to NSW 
customers through increased competition as Tumut generation would effectively be 
competing with NSW generators.  The ACCC is of the view that the benefits to the 
public through increased competition will outweigh any detriment to the public 
resulting from any possible wealth transfer to Snowy Hydro.   

The ACCC also notes the comments made by Snowy Hydro with respect to this issue.  
In particular, the original transfer of wealth as a result of persistent intra-regional 
constraints between Murray and Tumut network nodes was a direct result of failing to 
apply the code provisions to this constraint.  The implementation of the derogation 
aims to address this mis-allocation to a degree by ensuring that the correct nodal price 
is paid to Tumut generation.  The correction of this mis-allocation is not, by itself, a 
benefit to the public.  However there is a benefit to the public in removing barriers to 
efficient generation and pricing behaviour by Tumut generation and to increased 
competition with NSW generators.    

It seems inconsistent to the ACCC that the wealth transfers should not be taken into 
account when assessing public benefits (as argued by Delta), but that they should be 
taken into account when assessing detriments (as argued by Macquarie).  From the 
ACCC’s point of view, it is the impact on the competitive process itself which the 
relevant provisions of the Act are largely concerned with.  Furthermore, the ACCC 
notes that a regional boundaries change, which was supported in most submissions 
made into this consultation process, is also likely to result in wealth transfers between 
participants in the market and customers.  

The question then remains whether the predicted wealth transfers associated with this 
proposal result in a lessening of competition or some other detriment to the public.  The 
ACCC is of the view that, in this case, wealth transfers between generators should 
largely be discounted unless they will result in a detriment to the public.  In this 
instance, the ACCC believes that no specific detriments from these wealth transfers 
                                                 

24  In Boral Besser Masonry Limited v Australian Competition and Consumer Commission (2003) 
ATPR 41-915, Gleeson CJ and Callinan J stated as follows: “The purpose of the act is to promote 
competition, not to protect the private interests of particular persons or corporations. Competition 
damages competitors.” 

25  When passed through, the revenues from Snowy-NSW SRA proceeds flow to NSW customers in 
the form of decreased TUOS charges. These auction proceeds have been volatile over the past few 
years with prices ranging from $400 to $8000 per SRA unit.  The dynamics of the SRA auction 
process are in no way as transparent compared to those of the wholesale spot market where the 
identity of bidders and their bids is posted the day after dispatch.  These dynamics may also change  
given that incentives pursuant to the new arrangements will also be altered, although this will not be 
clearly evident given the lack of transparency in this part of the market. Having said this, there do 
seem to be cost savings for Snowy Hydro under the new arrangements as they will have less 
incentive to hedge forward sales in the SRA market as they receive NSW prices during the relevant 
trading periods.  These cost savings may lead to an increase in forward sales into NSW which 
directly benefit competition and lead to lower prices for NSW customers because of the strategic 
commitment effect that forward sales have on generation. 
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have been identified other than to say that wealth transfers exist in themselves.  The 
ACCC is therefore of the view that no such detriment will result from the derogation.  
As analysed in the previous section, the ACCC considers that the proposal promotes 
competition between Snowy Hydro and NSW generation by allowing for Snowy Hydro 
to compete on a more level playing field with NSW generation given that there will be 
consistency between pricing and dispatch of Tumut generation.  This same effect will 
also, in the ACCC’s view, outweigh any detriment to the public resulting from any 
possible wealth transfer from NSW customers to Snowy Hydro.  

Finally, Macquarie, Delta and Eraring are strong advocates of a streamlined process for 
regional boundary review of the Snowy region.  This structural market solution may 
also involve the possibility of wealth transfers.  It is difficult to see any significant 
divergence between the potential detriment of wealth transfers pursuant to the solution 
proposed by the NSW generators and those claimed in the context of this derogation.   

4.6.5 Trial criteria  

The ACCC notes the concerns raised during the consultation process that the proposal 
does not provide a set of criteria covering the start and finish of the trial, the success of 
the trial and cessation of the trial in the event the trial leads to inefficient outcomes.   

The ACCC notes that NECA, in its application, stated that it would endeavour to 
release a criteria for the assessment of the trial.  While NECA has yet to produce this 
criteria, the proposed derogation covers a forward time-span of approximately 2 years 
at the latest and provides wide discretion for the cessation of the derogation as 
determined by the AEMC or NECA.  The proposed derogation, at clause (e), states: 

(e) This derogation will cease to apply on: 

 31 July 2007; or 

 implementation of the first regional boundaries review by the AEMC; or 

 as otherwise determined by the AEMC or NECA.   

The ACCC is of the view that this provides a mechanism to cease the derogation if the 
results are contrary to expectation or if the proposal leads to a distortion in market 
outcomes.  The ACCC believes that this mitigates any significant potential anti-
competitive detriments associated with the trial.  Furthermore, the ACCC considers that 
the costs associated with the termination of a trial should this occur are unlikely to be 
material given that if the constraint does not bind, the Snowy proposal will have no 
practical effects.   

The ACCC considers that a set of criteria is beneficial given it would provide a clear 
set of factors upon which the trial can be assessed.  That said, the ACCC agrees with 
TransGrid, Ergon Energy, EUAA and AGL that the creation of a set of criteria is best 
placed with the AEMC or NECA given the derogation proposal provides the AEMC or 
NECA the power to terminate the trial.  That said, even without the criteria in place, the 
proposal provides the AEMC and NECA with the discretion to cease the trial should 
undesirable outcomes arise.   
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4.6.6 Trial of CSP/CSC  

Issues surrounding regional boundaries have been one of the more intractable problems 
since NEM commencement.  The issue has become significant in light of issues 
surrounding intra-regional congestion management.  CRA’s proposals, including 
CSP/CSC, are intended to provide a more robust framework for considering these 
important market development issues, and appear to be a good short-term mechanism 
for dealing with network congestion.   

The ACCC notes the argument that the proposed derogation does not represent a 
complete trial of the CSP/CSC regime developed by CRA.  The main differences 
between the Snowy Hydro and CRA proposals, as outlined by interested parties, relate 
to the allocation of the constraint support contracts and the omission of issues relating 
to the Victoria–Snowy interconnector from the CSP/CSC regime proposal.   

The ACCC considers that while the proposal is a partial implementation of the 
CSP/CSC regime at the Tumut nodes, the Snowy proposal appears to rest on the same 
fundamental principles developed by CRA, and is a specific form of implementing the 
theory for the CSP/CSC regime with its unique attributes.  As a partial implementation 
of the CRA proposal, the proposed trial would assist in providing insight into the 
general application of some aspects of the CSP/CSC framework, including the 
implementation of a CSP within a region, and the attributes of the CSC as specified by 
the derogation.   

The ACCC therefore considers that the proposed derogation provides a public benefit 
to the extent which it trials these aspects of the CSP/CSC framework.   

On the issue of CSC allocation, the ACCC agrees with Powerlink that any contracting 
allocation determined during the trial should not set any precedents for possible future 
implementation.  The contract allocation proposed for the purposes of this derogation is 
unique in that Snowy Hydro is currently the only generator in the Snowy region.  
Implementation of a CSP/CSC regime elsewhere in the NEM is likely to involve a form 
of CSC allocation that differs from that proposed by Snowy Hydro given that there is 
likely to be more than one generator in and around an intra-regional constraint in other 
regions.   

The ACCC notes Eraring’s suggestion that the trial should be a ‘paper trial’ which 
would allow the examination of a CSP/CSC regime without any unintended financial 
consequences.  The ACCC considers that such an approach would provide limited 
insight into the operation of some aspects of the CSP/CSC regime including the effect 
this would have on the bidding behaviour of generation in and around the Snowy 
region.  Further, the ACCC believes that adopting such an approach limits the 
transparency in the implementation of the trial.  A drawback of a paper trial is that 
without the financial consequences, market participants will not have an incentive to 
change their behaviour.  Thus while a paper trial might allow assessment of, for 
example, the impact on the firmness of SRAs, it would not allow an assessment of the 
overall impact on the market.   

The ACCC notes comments raised by TransGrid that the proposal is not a trial but a 
temporary change in arrangements.  The ACCC is of the view that this proposed trial is 
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a short-term solution to the problem and unlike longer term solutions, the trial can be 
dismantled with minimal costs.  Furthermore, as noted by Snowy Hydro, in the event 
that the constraint does not bind, the proposal will have no practical effects given the 
proposal comes into operation in the event that one of the defined binding constraints 
between Tumut and Murray binds, in all other time periods where the defined 
constraint does not bind, the market will be dispatched under current arrangements.   

Further, the ACCC also understands that the derogation provides NECA and the 
AEMC with the discretion to cease the trial.  The ACCC would expect that this would 
cover events where the continuation of the trial may lead to economically inefficient 
outcomes or where it is realised that the objectives or purpose of the trial are not being 
met.   

Finally, the ACCC notes that a number of submissions sought clarity and raised issues 
with respect to locational pricing and specific implementation of the CSP/CSC, within 
the CRA proposed management of “life-cycle” of constraint, such as triggers and 
duration for the implementation of the CSP/CSC framework.  As noted in NECA’s 
applications for authorisation, the CSP/CSC framework currently remains a work in 
progress with several unresolved issues of both a technical and policy nature.  The 
ACCC is of the view that this is not the forum to further progress or endorse the work 
undertaken by CRA as these are matters for the MCE in developing the framework for 
regional boundaries review.   

4.6.7 Loop Flows, Negative SRAs and Constraint Reorientation to Dederang 

In the existing regionalised model of the NEM, the selection of the RRN around a 
transmission loop has been shown to potentially produce negative settlement residues.  
One concern associated with the Snowy regional structure and its interaction with the 
derogated option 4 constraint formulations, which is now applied in the Snowy region, 
is the issue of loop flows.   

Currently, NEMMCO’s policy is to reorient the constraint to Dederang for Snowy to 
Victoria negative settlement residues only.  Victoria to Snowy negative residues are 
currently managed by clamping interconnector flows.  That is, at times when the 
constraint between Murray and Tumut binds in a northerly direction, this can create 
price outcomes inconsistent with the regional structure, leading to negative settlement 
residues on the Snowy–Victoria interconnect.  The accumulation of negative settlement 
residues in the Snowy region is currently dealt with through the implementation of an 
option 1 constraint, and generation from Victoria and South Australia is prevented from 
flowing over the Victoria–Snowy interconnector.  A number of interested parties have 
noted that this has the effect of reducing the ability of participants in southerly states to 
trade and compete with participants north of the Victoria–Snowy interconnector.   

During the consultation process, two proposed solutions have been put forward in an 
aim to resolve this specific problem.  The first of these approaches, advocated by a joint 
submission from Victorian generators in response to the NECA consultation process, 
proposed the funding of settlement deficits on a particular interconnector (i.e. the 
Victoria–Snowy/Snowy–NSW interconnect) by the settlement surpluses of another 
interconnector (i.e. Snowy–NSW/Victoria–Snowy interconnect).  The ACCC 
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understands that since the release of the draft determination, the Group has submitted 
this proposal to NECA as a derogation proposal.   

The second approach involves the reorientation of the constraint equation from the 
Murray node to the Dederang node in circumstances where Victoria to Snowy negative 
settlement residues eventuate.  This was raised in a number of submissions as an 
effective solution to the current problem.  The ACCC understands that Chapter 8, Part 
8 (Network Constraint Formulation) of the code outlines the process to be followed by 
NEMMCO in its development of procedures for the management of negative settlement 
residues.  The ACCC notes that NEMMCO has commenced consultation in accordance 
with Chapter 8, Part 8 (Network Constraint Formulation), clause (c) of the code26, in an 
attempt to deal with the current loop flow problem.  However, NEMMCO has indicated 
that the outcome of its consultation will have validity only if the current derogation is 
approved and comes into force, otherwise NEMMCO will terminate this particular 
consultation.27   

The ACCC recognises that the current process for addressing the loop flow problem 
and the subsequent negative residue accumulations on the Victoria–Snowy 
interconnector is clearly suboptimal.  The ACCC agrees that it would be in the best 
interests of the market to address this current problem.  However, the ACCC 
understands that this proposal does not adversely affect the process for dealing with 
negative residue accumulation on interconnects.  These issues appear to be dealing with 
a wider problem currently occurring in and around the Snowy region beyond the scope 
of that which is contemplated by this proposal.   

Apart from the two proposals discussed in this section, there is also an alternative 
derogation proposal for a fast-tracked review of regional boundaries in and around the 
Snowy region (see further section 4.6.9 of the determination) put forward by 
Macquarie, Delta and Eraring.  A number of parties have requested that the ACCC 
streamline considerations of these proposals.  While this would be optimal, it is not 
clear when and in what form these alternative proposals will be progressed, and 
whether they would be considered under the existing or new framework for code/rule 
change proposals.   

As noted in its draft determination, the ACCC would consider the competitive merits 
and detriments from the proposal put forward by the NSW generators in accordance 
with the authorisation test in the Act, if such a proposal was to come to the ACCC for 
authorisation.   

 
                                                 

26  Chapter 8, Part 8, clause (c) of the code states: 

 If the use of a network constraint in dispatch developed under clause (b) substantially creates, in NEMMCO’s 
reasonable opinion, a significant inter-regional power flow from a region with a dispatch price that is greater 
than the dispatch price of the importing region (a ‘significant counter-price flow’), NEMMCO must, without 
prejudicing its obligations to manage power system security, use reasonable endeavours to apply an alternative 
formulation for that network constraint for the expected power duration of the significant counter price flow if 
the original formulation of the network constraint were used.   

27  www.nemmco.com.au/dispatchandpricing 
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4.6.8 SRAs and timing 

During the consultation process, concerns have been raised with respect to the timing 
of the implementation of the proposed derogation.  While these concerns would not 
appear to raise fundamental competition issues, the ACCC encourages the applicant to 
commence the implementation of the proposed derogation, subject to the process to 
follow this determination, in October 2005 to coincide with the 3rd quarter auction of 
settlement residues.   

While recognising that NEMMCO informed the market in November 2004 about the 
possibility of this proposal proceeding, the ACCC believes that the implementation of 
these arrangements with the 3rd quarter SRAs will provide adequate time for market 
participants and interested parties to re-hedge their portfolios if necessary and avoid 
liquidity problems.   

4.6.9 Alternative solutions - regional boundaries and transmission investment 

The applicant and a number of interested parties acknowledge that the current regional 
structure in the Snowy region creates significant problems.  The issue which has been 
raised during the ACCC’s consultation process is what form the change from the status 
quo should take.   

The ACCC understands that Macquarie, Delta and Eraring have applied to NECA for a 
derogation to initiate a fast-track review of regional boundaries in and around the 
Snowy region.  The ACCC notes that NECA has yet to progress this proposal given the 
transitional arrangements currently underway.  Furthermore, as was noted above, it is 
not clear when and in what form this alternative proposal will be progressed, and 
whether it will be considered under the existing or new framework for code/rule change 
proposals.   

TransGrid and Macquarie have criticised the ACCC for the lack of consideration of 
alternative proposals during its assessment of the Snowy proposal in particular network 
solutions and changes to the regional structure in the Snowy region.    

The ACCC is of the view that a trial of the CSP/CSC regime at the Tumut nodes should 
be viewed as a short-term solution to the congestion issues in the Snowy region.  This 
is entirely consistent with the framework which CRA proposed for this congestion 
management regime.  Furthermore, the proposed derogation is a trial for a limited 
period (approximately two years at the latest and can be ceased before the end date – 31 
July 2007).   

The ACCC believes that the alternative proposal alluded to by interested parties, in 
particular the proposed ‘fast-tracked’ regional boundaries review, is unlikely to be 
implemented within the time span of this derogation.  Furthermore, as noted by 
Macquarie and Snowy Hydro, despite the requirements in the code, a regional 
boundaries review has yet to occur.  In fact, on two previous occasions when a regional 
boundaries change was proposed, that is, by NEMMCO in 2001 and by Snowy Hydro 
as a derogation proposal in 2003, both attempts failed to proceed.  However, the ACCC 
notes that, if a ‘fast-tracked’ regional boundaries review is completed within the life of 
this derogation, the derogation can be terminated by the AEMC or NECA before the 
scheduled expiry date.   
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The ACCC also believes that it is not clear whether a transmission solution can be 
achieved, a point acknowledged by Macquarie.  The ACCC understands that TransGrid 
has yet to undertake detailed consideration of a possible transmission solution and 
noted that any transmission solution would take time to implement given that any 
upgrade will occur on lines within the Kosciuszko National Parks.  

The ACCC therefore considers that the CSP/CSC proposal is able to address some of 
the issues occurring in and around the Snowy region in the short term pending the 
development of a more comprehensive permanent solution.   

4.6.10 Code change or derogation 

Some submission in response to the draft determination raised the issue of whether the 
proposal is a code change or a derogation.  The ACCC notes that no such issues were 
raised during NECA’s consultation process or in the submissions received by the 
ACCC on the applications for authorisation.   

The provisions of the code relating to code changes and derogations are outlined in 
clauses 8.3 and 8.4 of the code.  These processes prescribe the development of the 
proposal and the processes that are to be followed by NECA.  The ACCC notes that 
whether the proposal comes in the form of a derogation or code change, it comes to the 
ACCC as an application for authorisation and is considered by the ACCC in 
accordance with the process and requirements specified under Part VII of the Act.  That 
is, the Act does not distinguish between a derogation or a code change but is concerned 
with consideration of the proposal with respect to the authorisation test under part VII 
of the Act – this test remains the same for both forms of proposals.     

4.6.11 Conclusions 

For the reasons outlined in the above sections, the ACCC believes that the proposed 
arrangements will, on balance, produce net public benefits.  The proposed trial will 
result in more efficient outcomes by providing more appropriate incentives with respect 
to price signals on the dispatch of generators located at the Tumut nodes.  These 
incentives are obtained by exposing Tumut generation to a price which more correctly 
reflects the constraints that occur in the region where Tumut generation is located.   

These incentives induce competitive responses from Tumut generation, implying that 
pricing more correctly reflects the costs that Tumut generation faces.  Providing the 
correct pricing signals leads to consistency between pricing and dispatch of Tumut 
generation and an increase in economic efficiency pursuant to price reflecting cost.  
Providing Tumut generation with its nodal price will deliver more efficient outcomes 
by providing it with the opportunity to compete with NSW generators on a level 
playing field and thus increasing competition with NSW generators.  Providing Tumut 
generation with its nodal price will also increase incentives for the dispatch of Tumut 
generation at times of peak demand in NSW, this contributing to reliability of supply to 
customers.   

For the reasons outlined in this determination and given the circumstances of this 
proposal, the ACCC does not believe that the wealth transfers potentially associated 
with this proposal involves any significant anti-competitive detriment.  Further, the 
ACCC notes that any detriment would be limited by the short term nature of the 
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proposed trial and the fact that the trial can be ceased if it is having unintended 
consequences.   

The ACCC does note however that several issues that have been raised in its 
consultation process that critically impact on the nature of competition in and around 
the Snowy region.  The most relevant of these concerns the impact of negative 
settlement residues on the Victorian–Snowy interconnector and the impact on Victorian 
generators of NEMMCO’s subsequent intervention to minimise these flows.  This issue 
is largely associated with the loop flows in and around the Snowy region.   

While the issues associated with these negative settlement residues are not affected by 
the proposed derogation and are outside the scope of the ACCC's considerations of 
these applications, the ACCC encourages the relevant bodies to address these issues in 
a timely and effective manner.   

Finally the ACCC considers that the CSP/CSC proposal is able to address some of the 
issues occurring in and around the Snowy region in the short term.  However, a more 
comprehensive permanent solution is needed to provide improvements to the market 
for the longer term.   
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5. Determination 

On 8 February 2005, the ACCC received applications for authorisation (Nos A40097, 
A40098 and A40099) of amendments to the code. The applications were submitted by 
NECA.   

The Snowy proposal is for derogations to the code to facilitate a simplified trial of the 
Constraint Support Pricing and Contracting regime at the Tumut nodes.  The stated 
purpose of the proposal is to deal with a significant constraint experienced between 
Murray and Tumut in the Snowy region.  The proposal is also intended to address some 
of the inadequacies in the current arrangements and provide a short term improvement 
to the regional boundaries issues in and around the Snowy region.   

The proposal is aimed at improving the pricing signals through providing a pseudo 
regional boundary between the Tumut and Murray nodes at times where congestion 
occurs on the Murray-Tumut transmission lines, while allocating a portion of the 
settlement residue on the NSW to Murray link to Snowy Hydro.   

The applications were made under subs 88 (1) and 88 (8) of the Act to: 

 make or give effect to a contract or arrangement, or arrive at an understanding, 
where a provision of that proposed contract, arrangement or understanding would 
be, or might be, an exclusionary provision within the meaning of s 45 of the Act 
(Form A) 

 make or give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would or might have the effect, of 
substantially lessening competition within the meaning of s 45 of the Act (Form B) 

 engage in conduct that constitutes or may constitute the practice of exclusive 
dealing, within the meaning of s 47 of the Act (Form E). 

For the reasons outlined in section 4.6 of this determination, the ACCC therefore grants 
authorisation to applications A40097 and A40098 pursuant to subs 88(1) of the Act and 
grants authorisation to application A40099 pursuant to subs 88(8) of the Act.   

The period of authorisation is to 31 July 2007. 

This decision is subject to any application to the Tribunal for review.  This 
determination was released on 16 June 2005.  If no application for review of the 
determination is made to the Tribunal, it will come into force on 8 July 2005.  If an 
application is made to the Tribunal, the determination will come into force: 
(a) if the application is not withdrawn – on the day on which the Tribunal makes a 

determination on the review; or 
(b) if the application is withdrawn – on the day on which the application is withdrawn. 
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Appendix A – Submissions on the application 

The ACCC received submissions from the following parties in response to the 
application: 

 A collective submission on behalf of six generators (Loy Yang Marketing 
Management Company, Southern Hydro, Yallourn Energy, International Power, 
NRG Flinders and Snowy Hydro) 

 Delta Electricity 

 Eraring Energy 

 Macquarie Generation 

 Origin Energy 

 Powerlink Queensland 

 Snowy Hydro 

 TXU 

 Westpac Institutional Bank. 

 

NECA received submissions from the following parties: 

 AGL Electricity 

 A collective submission on behalf of six generators (Loy Yang Marketing 
Management Company, Southern Hydro, Yallourn Energy, International Power, 
SPI Electricity and NRG Flinders) 

 CS Energy 

 Delta Electricity 

 Department of Infrastructure (Victoria) 

 Energy Retailers Association Australia 

 Eraring Energy 

 Hydro Tasmania 

 Macquarie Generation 

 National Electricity Market Management Company (NEMMCO) 
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 Powerlink Queensland 

 Snowy Hydro  

 Stanwell 

 Tarong 

 TXU 

 Westpac Institutional Bank.   
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Appendix B – Submissions to the ACCC on the draft 
determination 

The ACCC received submissions in response to its Draft Determination from the 
following interested parties:   

 Delta Electricity  

 Energy Users Association of Australia 

 Ergon Energy 

 A collective submissions on behalf of Loy Yang Marketing Company Pty Ltd; 
Southern Hydro Pty Ltd; Yallourn Energy Pty Ltd; International Power 
(Hazelwood, Synergen, Pelican Point, Loy Yang B and Valley Power); NRG 
Flinders Pty Ltd; SPI Electricity Pty Ltd; and Hydro Tasmania.   

 Macquarie Generation 

 Snowy Hydro Limited (2 submissions) 

 Westpac Institutional Bank.   
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