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SUBMISSION ON THE DEROGATION PROPOSED BY SNOWY HYDRO 

1. RESERVATIONS 

1.1 Macquarie Generation has previously expressed its concerns that: 

(a) Snowy Hydro’s proposal is in substance a code change which purports to modify 
the application of the National Electricity Code in respect of NEMMCO’s 
functions with general effect upon all Market Participants; 

(b) Snowy Hydro’s proposal cannot be a derogation within the meaning of the 
National Electricity Code and by advancing the proposal as a derogation and not a 
Code change, the industry consultation provisions that should apply to Code 
changes will have been subverted; and 

(c) even if the proposal were properly put to the Commission for authorisation, the 
matter is complex and there has been inadequate time for participants to 
undertake the analysis necessary to participate properly in the consultation 
process.  That is particularly so given that the proposal has not been subject to the 
Code change industry consultation process. 

1.2 Notwithstanding the above concerns and reserving Macquarie Generation’s rights in 
respect of those matters, this submission sets out why the proposal fails the public benefit 
test in section 88 of the Trade Practices Act.  The material comprises a further and 
sufficient basis upon which the Commission should decline to authorise the proposal. 

2. STATUTORY TEST 

The Provisions 

2.1 The Commission has requested Macquarie Generation’s submission as to how the 
relevant tests for authorisation under the Trade Practices Act apply to its concerns with 
the substance of Snowy Hydro’s derogation proposal (the Proposal). 

2.2 NECA has applied for authorisation of the proposed derogation pursuant to the sub-
section 88(1) of the Trade Practices Act for the following: 

(a) Contracts, arrangements or understandings “entered into by participants in the 
[NEM], pursuant to the Code as amended in accordance with the draft 
Derogations” – the prohibition against exclusionary provisions; 
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(b) “The contract, arrangement or understanding…is set out in the draft Derogations” 
– the prohibition against contracts arrangements or understandings that have the 
purpose, effect or likely effect of substantially lessening competition; and 

(c) “The [supply/acquisition] of electricity or provision of network services on 
condition that both the acquisition and resale is in accordance with the Code.”  
“Refusing to supply or acquire electricity or network services because the 
supplier/acquirer has failed to comply with the Code” – the prohibition against 
exclusive dealing with the purpose, effect or likely effect of substantially lessening 
competition. 

2.3 For the proposal to be authorised it must meet both the following tests: 

(a) in respect of the applications set out at (a) above, the relevant test is set out in 
sub-section 90(8) as follows: 

“The Commission shall not make a determination granting [authorisation] unless 
it is satisfied in all the circumstances that…the proposed conduct would result, or 
be likely to result, in such a benefit to the public that the proposed contract or 
arrangement should be allowed to be made, the proposed understanding should 
be allowed to be arrived at, or the proposed conduct should be allowed to take 
place… .” (Test 1) 

(b) in respect of the application set out at (b) and (c) above, the relevant test is set out 
in sub-section 90(6) as follows: 

“The Commission shall not make a determination granting authorization…unless 
it is satisfied in all the circumstances that the provision of the proposed contract, 
arrangement or understating…or the proposed conduct…would result, or be 
likely to result, in a benefit to the public and that that benefit would outweigh the 
detriment to the public constituted by any substantial lessening of competition 
that would result, or be likely to result, if [the conduct proceeded].” (Test 2) 

2.4 The Australian Competition Tribunal (Tribunal) has stated that both the above tests 
involve weighing of benefits and detriments and, where the detriments identified are only 
detriments resulting from a diminution of competition, the Tribunal has accepted that the 
two tests are the same.  It has reserved for later cases whether if detriments other than 



 

DOCS_890550_1 VFINAL.DOC 20/05/05 16:30 Page 3 

anti-competitive detriments are relevant, whether the two tests are the same.1  In 
substance the analysis: 

“…must examine on the one hand the anti-competitive aspects of the conduct…and on the 
other the public benefits arising from it and weigh the two.”2 

The Prudency Principle - the onus that the applicant must discharge 

2.5 At the pre-determination conference Macquarie Generation raised the concern that the 
material presented to the Commission and analysis undertaken for the Commission by Dr 
Biggar did not demonstrate that there is a sound public benefit case.  Given the other, 
much more substantial effects including substantial wealth transfers, the Commission 
should err on the side of not approving the application. 

2.6 Commissioner Willett suggested at the predetermination conference that the proposition 
could be expressed as a prudency principle and Macquarie Generation considers that to be 
a good description of the principle. 

2.7 Indeed the case law on the application of the authorisation provisions of the Trade 
Practices Act supports such a principle as follows.  In Re QCMA and Defiance Holdings 
Ltd3 the Tribunal stated: 

“It is not sufficient for an applicant to point to a clear public benefit and then leave it to 
others to try to show that, nevertheless, the authorisation would not be justified.  The onus 
is upon the applicant to satisfy the [decision maker] that there is sufficiently substantial 
public benefit to outweigh the detriment, especially any anti-competitive detriment, and 
so justify authorization.  Given the value placed upon the promotion and perseveration of 
competition by the [Trade Practices Act] as a whole, it is a heavy onus.” 

and similarly… 

“We are to be concerned with probable effects rather than possible or speculative effects.  
Yet we accept the view that probabilities with which we are concerned are commercial or 
economic likelihoods which may not be susceptible of formal proof.  We are required to 
look into the future, but we can be concerned only with the foreseeable future as it 
appears on the basis of the evidence and argument relating to the particular application.” 

                                                   
1  Qantas Airways Limited [2004] ACompT 9 at paragraph 148 
2  Re 7-Eleven Stores Pty Ltd (1994) ATPR 41-357 at 42,654 
3  (1976) ATPR 40-012 
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2.8 Similarly in AGL v ACCC4 the Court stated in respect of the analogous phrase in the 
merger provisions of the Act (which the Courts have found to have the same meaning as 
in the authorisation context) that “likely to have the effect”: 

“The assessment of the risk or real chance of a substantial lessening of competition 
cannot rest upon speculation or theory.  …  the Court is concerned with ‘commercial 
likelihoods relevant to the [proposal].” 

2.9 For convenience, this Submission will refer to the standards required by the Act as set out 
in paragraphs 2.5 to 2.9 above as the Prudency Principle. 

Meaning of public benefit 

2.10 The Tribunal has defined the meaning of “public benefit” for the purposes of the statutory 
tests as follows: 

“…anything of value to the community generally, any contribution to the aims pursued by 
the society including as one of its principal elements (in the context of trade practices 
legislation) the achievement of the economic goals of efficiency and progress.”5 

and more recently… 

“Plainly the assessment of efficiency and progress must be from the perspective of society 
as a whole:  the best use of society’s resources.  We bear in mind that (in the language of 
economics today) efficiency is a concept that is usually taken to encompass ‘progress’; 
and that commonly efficiency is said to encompass allocative efficiency, productive 
efficiency and dynamic efficiency.”6 

2.11 Macquarie Generation presented, and Snowy Hydro acknowledged, in the pre-
determination conference, the predominant effects of the Proposal are private benefits 
which accrue to Snowy Hydro and equally off-setting detriments that will be borne (via 
the mechanism by which IRSR auction proceeds are deducted from transmission network 
charges) by the generality of NSW electricity consumers. 

2.12 As the following quotes from Qantas Airways Limited demonstrate, the full weight to 
community wide detriments are brought directly to account in the authorisation cost/ 
benefit balancing analysis but in certain circumstances private benefits are only brought 
to account with lesser weight: 

                                                   
4  (2003) ATPR 41-966 
5  QCMA at 510 
6  Re 7-Eleven Stores at 42,677 and again to the same effect in Qantas Airways Limited at paragraph 157 
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“In our view, the objective and statutory language of the Act, as well as precedent, 
support the use of a form of the total welfare standard as the most appropriate standard 
for identifying and assessing the public benefit.  We say ‘form of’ the total welfare 
standard because, as the passage cited [above] shows, whilst the Tribunal does not 
require that efficiencies generated by … set of arrangements necessarily be passed on to 
consumers, it may be that, in some circumstances, gains that flow through only to a 
limited number of members of the community will carry less weight.”7 

and 

“We consider the phrase ‘benefit to the public’ is to be given a broad definition which, in 
addition to group interests, takes into account (with appropriate weighting) individual 
interests to the extent that such interests are considered by society to be worthy of 
inclusion and measurement.”8 

2.13 It is thus incumbent on Snowy Hydro or NECA to establish how the benefit to Snowy 
Hydro of the Proposal: 

“… result in pass through which reduced prices to final consumers, or in other benefits, 
for example, by way of dividends to a range of shareholders or being returned to the firm 
for future investment.”9 

and to answer the following questions: 

“Does [the benefit to Snowy Hydro of the Proposal] fall into the category of ‘anything of 
value to the community generally’?  If it does, what weight should be given to that benefit, 
having regard to its nature, characterisation and the identity of the beneficiaries of it?”10 

2.14 The balance of this submission sets out why, in Macquarie Generation’s opinion, the 
applicant has failed to discharge its onus in respect of those questions and, indeed, how 
Macquarie Generation’s own modelling demonstrates that the questions are that there is 
no net “value to the community” in this Proposal. 

                                                   
7  Qantas Airways Limited, paragraph 185 
8  Qantas Airways Limited, paragraph 187 
9  Qantas Airways Limited, paragraph 189 
10  Qantas Airways Limited, paragraph 188 
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3. MODELLING UNDERTAKEN FOR THIS SUBMISSION 

3.1 The argument that the Snowy Hydro proposal is of public benefit is fundamentally based 
on the view that ensuring Tumut receives more location-specific prices at times of 
constraints between Murray and Tumut will lead to more efficient dispatch outcomes. 

3.2 For this submission, Macquarie Generation has undertaken a data analysis of Tumut 
dispatch and relevant interconnector flows from 12 November 2003 to 30 April 2005 in 
order to determine whether the proposal would have had a material public benefit had it 
been in place over this period. The 12 November 2003 start date was selected because 
NEMMCO began applying interim constraint formulation arrangements to the Snowy 
area at that time, which cut down significantly on the hours of binding constraints 
between Murray and Tumut. Given more time, a proper game-theoretic pool modelling 
exercise would have been preferable. However, this was not possible in the timeframe 
allowed for this submission. 

3.3 The key issues for the analysis were as follows: 

(a) For northward flows, does the fact that Tumut currently receives the Snowy 
regional reference node (RRN) price instead of the (locationally more 
appropriate) NSW RRN price cause Tumut to be inefficiently displaced by NSW 
generation?; and 

(b) For southward flows, does the fact that Tumut receives the Snowy RRN price 
instead of the (locationally more appropriate) NSW RRN price cause Tumut to 
inefficiently displace NSW generation? 

The public benefit, if any, of the Snowy Hydro proposal depends on whether and to what 
extent the answers to these questions are in the affirmative. 

3.4 Therefore, Macquarie Generation’s analysis was aimed at determining: 

(a) For northward flows, whether and to what extent Tumut would have been 
dispatched at a higher output had it received the NSW RRN price instead of the 
Snowy RRN price; and 

(b) For southward flows, whether and to what extent Tumut would have been 
dispatched at a lower output had it received the NSW RRN price instead of the 
Snowy RRN price for its output above the first 550MW. 
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3.5 In order to model Tumut’s dispatch outcomes under the Snowy Hydro proposal, 
Macquarie Generation undertook the following steps: 

(a) First: Macquarie Generation estimated the opportunity cost of Tumut generation 
over the period 12 November 2003 to 30 April 2005. Although estimating 
opportunity cost for hydro-electric plant is often difficult because these plant tend 
to be energy (fuel)-constrained rather than capacity-constrained, in the case of 
Tumut, it can employ a pumping facility to enable water to be reused at Lower 
Tumut. The cost of this was approximately $33/MWh based on an average 
overnight Snowy RRN price of $21/MWh over the period, 70% pumping 
efficiency and pumping maintenance costs of $1.50/MWh. Of course, this figure 
caps (rather than defines) the opportunity cost of Tumut. However, Macquarie 
Generation submits that an opportunity cost of $33/MWh for Tumut is a 
reasonable approximation. By way of a check on this figure, Macquarie 
Generation notes that the load-weighted average price for 99% of Tumut and 
Murray generation over this period was $41/MWh and $36/MWh, respectively. 
This suggests that the opportunity cost of Tumut would not be significantly (if at 
all) different from $33/MWh over this period11;  

(b) Second: Macquarie Generation compared Tumut’s estimated opportunity cost 
with Snowy and NSW RRN prices each 5 minutes and: 

• For northward flows, if, and only if, Tumut opportunity cost was more 
than the Snowy RRN price but less than the NSW RRN price, estimated 
the potential benefit as the difference between the NSW RRN price and 
Tumut opportunity cost multiplied by the difference between the 
maximum Tumut could have generated (given its historical bids, 
transmission limits and NEMMCO intervention) and what it actually 
generated at those times. It was only during such periods that it could be 
said that Tumut was being inefficiently displaced by NSW generation. If 
both the NSW and Snowy RRN prices were above or below Tumut’s 
opportunity cost, whether Tumut received the Snowy or NSW RRN price 
would not affect their dispatch. The gap between Tumut opportunity cost 
and the NSW price represents an approximation of the detriment (per 
MWh) from any displacement, assuming highly competitive bidding. The 

                                                   
11  The pumping cost would be a firm cap on Tumut’s opportunity cost if it was certain that Tumut could 

pump enough water overnight to satisfy any reasonable demands for Tumut generation on a peak 
demand day. Macquarie Generation is of the view that Tumut’s pumping capacity is sufficient to 
provide enough water for a peak day’s operation. However, in case this is disputed, the load-weighted 
average of Snowy RRN prices is provided for those periods Tumut and Murray were dispatched in 
order to demonstrate that Tumut’s opportunity cost is not, in any case, significantly different from the 
$33/MWh estimated. 
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magnitude (in MWh) of the displacement is the difference between what 
Tumut could have generated had it received the NSW RRN price and 
what it actually generated;  

• For southward flows, if, and only if, Tumut opportunity cost was more 
than the NSW RRN price but less than the Snowy RRN price, estimated 
the potential benefit as the difference between the Tumut opportunity cost 
and the NSW RRN price multiplied by what Tumut actually generated at 
those times (less 550MW to allow for the proposed CSC). It is only 
during such periods that it could be said that Tumut was inefficiently 
displacing NSW generation. The gap between the NSW price and Tumut 
opportunity cost represents an approximation of the detriment (per MWh) 
from any displacement, assuming highly competitive bidding. The 
magnitude (in MWh) of the displacement is the difference between what 
Tumut actually generated and what it would have generated had it 
received the NSW price on all except the first 550MW of its generation; 
and 

(c) Adding together the benefits from northward and southward flows to derive the 
total benefit of the proposal, leaving aside considerations of strategic bidding 
behaviour and market power.  

3.6 Macquarie Generation’s modelling found that: 

(a) With respect to northward flows, there were 16 hours when the Tumut 
opportunity cost was above the Snowy RRN price but below the NSW RRN 
price. This means that Tumut could potentially have been ‘under-generating’ at 
these times and NSW generators ‘over-generating’. However, at all of these 
times, the Snowy to NSW interconnector was at its limit, such that taking its bids 
as given (which were in many cases above the NSW price), Tumut would not 
have generated more for export to NSW than it was already generating. This 
demonstrates that the proposal would have yielded no benefits over this time 
period; 

(b) With respect to southward flows, there were just over 3 hours when the Tumut 
opportunity cost was above the NSW RRN price but below the Snowy RRN 
price, and Tumut was generating more than 550MW. This means that Tumut 
could potentially have been ‘over-generating’ at these times and NSW generators 
‘under-generating’. However, the estimated benefits of correcting this 
imperfection were only $38,000 over the analysis period; and 
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(c) In total, had the Snowy Hydro proposal been in place over the period 13 
November 2003 to 30 April 2005, the gross benefits would have been 
approximately $38,000. We submit that in the context of the value of electricity 
trading in the NEM over such a period, this is an immaterial figure. Moreover, it 
would be surprising if such a small figure would not be outweighed by the 
administrative costs of NEMMCO in giving effect to this change. 

3.7 With respect to northward flows, it could be argued that if Tumut received the NSW 
price, it would change its bids and this would increase the Snowy to NSW interconnector 
limit at the same time as increasing Tumut dispatch. However, there are two reasons why 
this is not so: 

(a) First, Snowy Hydro is in the unique position of, through its Tumut bids, being 
able to influence the Snowy to NSW interconnector limit and hence, the value of 
the Snowy to NSW IRSRs. Other participants would know this and would be 
wary of bidding for these units. If Snowy Hydro could obtain these units at low 
cost, it would effectively be able to receive the NSW RRN price (or more) on 
northward flows for a substantial portion of its generation. This would mean that 
it would be less inclined to change its Tumut bids following the implementation 
of the proposal because it would already be receiving at least the NSW price on a 
large share of its generation at these times; and  

(b) Second, even if Tumut’s bids were to change in response to the implementation of 
the proposal and Tumut dispatch increased, it is far from clear that this would lead 
to an increase in economic efficiency. This is because Tumut’s opportunity cost 
of $33/MWh is well above the short run opportunity cost of most NSW plant. 
Indeed, short of load shedding situations, it is likely that if Tumut dispatch 
increased, this would lead to a reduction in productive efficiency as Tumut 
generation displaced lower-cost NSW coal-fired generation. However, properly 
estimating the direction and size of this impact requires detailed pool modelling 
with game-theoretic bidding to determine the likely impacts of the proposal on all 
relevant generators’ bids and dispatch quantities. 

3.8 In addition, Macquarie Generation estimated the wealth transfer of $41 million12 that 
would have been obtained directly by just one market participant – Snowy Hydro – had 
its proposal been in place over the period October 2004 to February 2005.  The estimated 
private net gain to Snowy Hydro, almost entirely drawn from all holders of Snowy to 
NSW IRSR holders.  

                                                   
12  Macquarie Generation analysis of expected outcomes based on historical flows and prices for 2004-05 

year-to-date. 
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3.9 Paragraphs (n) and (o) of the Proposed derogation set out the formulae for calculating 
payments to be made to Snowy Hydro from the interregional settlements residues 
(IRSRs).  That will of course result in a lesser total accumulation of Snowy – NSW 
IRSRs. 

3.10 Under clause 3.18.1 of the Code, NEMMCO must hold an auction to allocate all the 
IRSRs allocated to an interconnector (less auction expenses) to Market Customers and 
Generators.  Thus the immediate costs of the $41 million of private gain to Snowy Hydro 
would be borne by all future holders of NSW – Snowy IRSR units. 

3.11 However, ultimately the $41 million cost will be borne by an even broader section of the 
public, as a result of the lower bids that Market Customers and Generators will be make, 
and NEMMCO will collect, at the IRSR auctions.  Under clause 3.18.4 of the Code, the 
proceeds from each auction must be distributed by NEMMCO to the appropriate Network 
Service Providers in accordance with the principles set out in clause 3.6.5 of the Code.  
Network Service Providers must then, under clause 3.6.5 of the Code, use the amount 
distributed to them to offset network services charges, which are charged predominantly 
to Market Customers.  Market Customers (ie retailers) pass these costs on to the 
electricity consuming public. 

4. USE OF MODELLING RESULTS IN THE PUBLIC BENEFIT TEST 

4.1 As noted in paragraphs 2.5 to 2.9 above, the Prudency Principle required by the case law 
is that for authorisation to be granted there must be a probable public benefit and it must 
be sufficiently substantial to exceed the detriments. 

The applicant’s submission 

4.2 Snowy Hydro’s submission13 accompanying its proposal argued that the current 
arrangements affecting Snowy generation have perverse outcomes for both southerly and 
northerly flow scenarios.  With respect to southward flows, Snowy Hydro argued that 
current arrangements cause there to be no commercial discipline on Tumut generation to 
offer efficient (cost-reflective) bids with the possible result of counter-price flows into 
NSW. However, Macquarie Generation understands that NEMMCO limits counter-price 
flows into NSW in these circumstances. With respect to northward flows, Snowy Hydro 
argued that Tumut is penalised by receiving the (lower) Snowy price instead of the 
(higher) NSW price.  According to Snowy Hydro, this results in:  

                                                   
13  Letter from Roger Whitby, Executive Officer Trading, Snowy Hydro to Faye Smith, NECA, 22 

November 2004 (“Snowy Hydro submission”). 
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“…an incentive to make Tumut generation unavailable at precisely the time where there 
may be tight supply demand in NSW.”14  

In fact, under the Proposal, Snowy Hydro could receive a price higher than the NSW 
RRN price for Tumut generation if its bid price exceeded the NSW RRN price. 

4.3 Finally, Snowy Hydro contended that under its proposal to receive (only) a 550MW CSC 
for Tumut at times of southward flow, it was giving up large financial benefits.  

“However, we have highlighted the uncertainty associated with the existing constraint 
formulations and have concluded the CSC allocation (as proposed) provides better 
certainty of cash flows and is thus the best approach to rationing constrained intra-
regional access.”15 

4.4 That material from Snowy Hydro at most claims that there is a tendency for, or a 
theoretical possibility of, public benefit.  

4.5 Snowy Hydro did not offer any empirical evidence or even an estimate as to the 
magnitude of any benefits from its proposal and nor has NECA.  

4.6 Consequently, the applicant has only claimed “possible or speculative”16 effects and not 
discharged its onus to demonstrate that there are “probable effects” of public benefit nor 
that it is sufficiently substantial to exceed the detriments.  Those “possible or speculative” 
benefits would only arise to the required threshold if modelling demonstrated that they 
were “probable” and the applicant has not done so.  On that basis alone, the case law 
discussed in Section 2 stands for the proposition that the derogation cannot be authorised.  
Nevertheless, this submission provides further analysis as to whether there is available 
any other material that establishes a probable public benefit. 

Dr Biggar’s modelling 

4.7 Dr Darryl Biggar considered the likely impact of the Snowy Hydro proposal on pricing 
and dispatch outcomes over the period 1 November 2004 to 13 March 2005.17  While he 
did not seek to estimate the welfare impacts of the Proposal, he did undertake a detailed 
analysis of certain propositions and scenarios and came to the view that: 

                                                   
14  Snowy Hydro submission, at 2. 
15  Snowy Hydro submission, at 3. 
16  QCMA see paragraph 2.7 
17  Biggar, D., Potential Implications of A Move to Nodal Pricing at the Tumut Nodes In The Snowy 

Region, 12 April 2005 (“Biggar paper”). 
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(a) In the case of northward flows: 

“…at times when the NSW price is high (or when the NSW-Snowy price difference is 
high) Tumut output is also high. In other words, it is not clear that a move to nodal 
pricing would or could lead [Snowy Hydro] to increase the output at Tumut at times of 
high NSW prices.”18 [emphasis added] 

(b) In the case of southward flows: 

“Although [figure 2, page 13] is not conclusive, at times when the NSW price is below 
around $20/MWh, output at Tumut is low (or zero). [Figure 2] therefore does not provide 
any clear evidence of an inefficiency of dispatch. In Appendix A I look more closely at 
those episodes in which the Murray-Tumut constraint was actually binding. I find that, at 
times when Murray-Tumut flows are at their limit in the southerly direction, Tumut output 
is high, irrespective of the price in NSW. This is suggestive but not conclusive that there 
may be some inefficiency in dispatch in a southerly direction.”19 

4.8 In addition, Dr Biggar noted that one implication of the Snowy Hydro proposal is that:  

“…it would give Tumut generation the ability to exercise any market power it might have 
in the NSW  market.”20 

4.9 While Dr Biggar observed that Snowy Hydro did not appear to be withholding output in 
the period he examined, he opined that: 

“Of course, this analysis is not definitive – it is possible that SH was still ‘learning’ about 
its market power – or that SH has significant hedge obligations which currently prevent it 
from exercising market power but which it might allow to expire in the future.”21 
 

4.10 Therefore: 

(a) not only did Dr Biggar’s analysis not identify a probable public benefit and 
suggest that the benefits (if any) from the Proposal were likely to be marginal or 
minimal, but  

(b) there could in fact be detriments from the proposal.  

                                                   
18  Biggar paper, paragraph 52, at 12-13. 
19  Biggar paper, paragraph 54, at 14. 
20  Biggar paper, paragraph 108, at 25. 
21  Biggar paper, paragraph 110, at 25-26. 
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4.11 Dr Biggar did not come to a conclusion whether, on balance, the Proposal was likely to be 
net beneficial or net detrimental and his analysis (even if it had been undertaken by the 
applicant) would be inadequate to support a valid authorisation of the Proposal. 

ACCC Draft Determination  

4.12 The ACCC Draft Determination22 acknowledged the findings of Dr Biggar’s analysis that 
under the Proposal, it was unclear whether the level of Tumut generation would change.  
However, the Draft Determination went on to examine periods of northward flows where 
prices in NSW were ‘relatively high’ ($400-600/MWh) but not extremely high.  The 
conclusion of that analysis was: 

“This analysis suggests that there do exist potential benefits in exposing Tumut to 
locational prices reflecting constraints in the region.  It appears therefore that the 
derogation may create incentives for more efficient dispatch of Tumut generation at these 
times.”23 

4.13 Thus the highest that additional analysis rises to is a further basis for “possible or 
speculative” benefits and not “probable” benefits.  Thus that additional material (even if it 
were put forward by the applicant as required) would not comprise a sufficient basis for 
authorisation.  Such “possible or speculative” public benefits would only rise to the 
required threshold if modelling demonstrated that they were “probable”. 

Macquarie Generation’s modelling 

4.14 Although it is for the applicant to demonstrate that there are “probable” rather than 
“speculative or possible” benefits a further reason why the authorisation should be 
refused is that the modelling by Macquarie Generation in fact demonstrates that the 
“speculative or possible” benefits put forward by the applicant do not rise to the required 
threshold of being “probable”.  In particular: 

(a) the opportunity for increased Tumut generation at times of northward flows over 
the period November 2003 to April 2005 was nil, based on historical bids; and 

(b) the degree of ‘over-generation’ of Tumut at times of southward flows was 
immaterial.  

                                                   
22  ACCC, Draft Determination, Dispatching the market: CSP/CSC trial at the Tumut nodes, 13 April 

2005 (“ACCC Draft Determination”). 
23  ACCC Draft Determination at 16. 
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4.15 Moreover, the likely benefit is demonstrated to be immaterial and pretty obviously 
outweighed by even a modest administrative cost for NEMMCO in adopting the 
Proposal.   

4.16 In addition: 

(a) Snowy Hydro stands to privately gain approximately $41 million from the 
implementation of its Proposal and it has not been demonstrated by the applicant 
that this gain has any “public” character that would enable it to be included in the 
weighing up of the net public benefit; and by contrast 

(b) that $41 million is drawn from the IRSR which, via the auction and proceeds 
distribution process, is borne by the NSW consuming public and therefore must 
be weighed against the authorisation of the Proposal. 

5. SUMMARY 

5.1 Even if the Proposal were properly a derogation, it cannot be authorised unless there is a 
“probable” public benefit.  It is for the applicant to meet that onus but the applicant has 
not undertaken the analysis necessary to reach that threshold.  The “speculative or 
possible” public benefits identified by the applicant are insufficient for authorisation to be 
granted.  

5.2 Further, the analysis prior to the Draft Decision undertaken by other parties (Dr Biggar 
and the Commission itself) does not remedy the deficiencies in the applicant’s analysis.   

5.3 The only analysis that assesses whether the “speculative and possible” benefits claimed 
by the applicant are likely to arise is Macquarie Generation’s analysis of bidding and 
price outcomes for the period 13 November 2003 to 30 April 2005.  However, that 
showed that the benefits of the Proposal, had it been in place over that period, would in 
fact have been immaterial and outweighed by even a modest administrative cost for 
NEMMCO of adopting the Proposal:  

(a) Where flows were northward, Tumut generation would have been no higher than 
it actually was (assuming unchanged bids). This implies that the proposal would 
have yielded no benefits in these circumstances; and 

(b) Where flows were southward, the likely benefits would have been a mere 
$38,000. 
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5.4 Further, Macquarie Generation’s modelling found that by far the greatest impact of the 
Snowy Hydro proposal would be to transfer wealth privately to Snowy Hydro.  The 
applicant has not provided any reason why that transfer has any public character which 
would justify its inclusion in weighing up the net public benefit.  On the other hand, that 
private benefit is at the immediate expense of all participants in the IRSR auctions and 
ultimately to the cost of the NSW consuming public which by nature must be included in 
the weighing up of the net public benefit.  The transfer would have been worth about $41 
million over the analysis period. 

5.5 For these reasons, Macquarie Generation submits that the applicant has failed to 
discharge its onus in respect of the relevant authorisation test under the Trade Practices 
Act, that there is no probable public benefit of the Proposal, there are substantial public 
costs with off-setting benefits being privately accrued by Snowy Hydro and that the 
Commission should decline to authorise the derogation. 

 


