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Dear Scott   
 
Australian Dairy Farmers Ltd - application for revocation of authorisation A90782 
and substitution with authorisation A90966  

1. Background 

1.1 We are writing in relation to the above matter, about which you sought the 
views of National Foods, by letter of 13 April 2005.   

1.2 The Australian Dairy Farmers Federation Limited (ADFF) obtained 
authorisation from the Australian Competition Tribunal (Tribunal) in 2002 to 
allow Australian dairy farmers to collectively negotiate with (but not 
collectively boycott) dairy processors, subject to twelve conditions of 
authorisation.  This authorisation also allows the ADFF (now Australian Dairy 
Farmers Ltd (ADF)) to engage in limited discussions with supermarkets.  This 
authorisation is due to expire on 30 June 2005.  ADF now seeks that the 
previous authorisation granted to the ADFF be revoked, and substituted 
with a new authorisation (ADF’s application for substituted authorisation).  

1.3 National Foods disagrees with a number of the assertions made by the ADF 
in its submission in support of its application for substituted authorisation.   
Where relevant, National Foods has indicated its position with regard to 
these assertions in the body of this letter.  In addition, National Foods has 
included, in Appendix 1 to this letter, its views on statements by the ADF 
with which it disagrees, which have not been covered in the body of this 
letter.   
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2. Executive summary 

2.1 National Foods maintains the views that it held in 2001 when the ADFF 
sought authorisation to allow Australian dairy farmers to collectively 
bargain with dairy processors.  Allowing dairy farmers to collectively 
negotiate with processors has the potential to cause highly anti-
competitive effects in the market.   

2.2 National Foods supports the granting of interim authorisation to the ADF, 
provided it is for the same arrangements that the Tribunal authorised in 
2002. This would allow the maintenance of the current circumstances while 
the ACCC determines the merits of ADF’s application for substituted 
authorisation.   

2.3 National Foods does not support a relaxation of any of the current 
conditions of authorisation.   

2.4 In the absence of conditions that control the composition and size of 
collective bargaining groups and, as a result, the level of power that they 
are able to assert over processors, allowing dairy farmers to collectively 
bargain has the potential to lead to:   

(1) monopolies of dairy farmers developing in various regions 
throughout Australia, particularly if geographic restrictions that 
currently determine the composition of collective bargaining groups 
are removed; and  

(2) higher milk prices for consumers, as suppliers are able to extract 
monopoly rents from processors.  Given the tight margins that 
processors operate under, processors would seek to pass these cost 
increases on to retailers, which, despite their countervailing power 
and subject to price protection which may exist in current supply 
contracts, would be likely to accept these increased costs so as to 
maintain a viable processing sector.  Retailers would be likely to pass 
these cost increases on to consumers in the form of higher milk 
prices.    

2.5 The ADF has not demonstrated that processors hold undue bargaining 
power over suppliers, or that there is any misuse of bargaining power by 
processors that requires suppliers to collectively negotiate with processors.   

2.6 The ADF has not demonstrated that it is still necessary that dairy farmers 
collectively negotiate with processors, to continue to assist the transition of 
the dairy industry to deregulation.  Granting authorisation to the ADF for a 
further five years may risk entrenching anti-competitive behaviour in the 
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industry, which may ultimately make it more difficult for suppliers to operate 
in a deregulated market.   

2.7 Despite the fact that the ADF has not demonstrated that the public 
benefits likely to arise out of its authorisation application would be likely to 
outweigh the anti-competitive detriments, if the ACCC determines to grant 
the substituted authorisation sought by the ADF, such authorisation should, 
as a minimum, be granted on the basis of the twelve conditions that the 
Tribunal imposed upon the ADFF’s application for authorisation in 2002.   

2.8 In addition, National Foods submits that any authorisation should be 
subject to the following additional conditions, which address shortcomings 
in the current collective bargaining process:  

(1) in order to preserve the confidentiality of information that is 
commercially sensitive to processors, there should be a requirement 
that no supplier is able to be part of more than one processor’s 
collective bargaining group, at any given time; and  

(2) a requirement that all communications between collective 
bargaining groups and processors are accurately documented by 
collective bargaining groups, including the views put forward, and 
decisions made, by processors, and this be provided to suppliers 
after being approved by processors.   

2.9 In addition, condition C2 of the current conditions of authorisation requires 
further clarification.  In particular, the following terms that are central to the 
concept of ‘shared community interest’ require specific definition: 

(1) ‘long-term supplier’ (to a processor); and  

(2) ‘all year round supplier’.   

2.10 Any authorisation granted by the ACCC should be for a maximum period 
of two years, rather than for five years as sought by the ADF.   

3. Test for revocation and substitution of authorisation  

3.1 Section 91C of the Trade Practices Act (TPA) provides that when a party 
applies to the ACCC for revocation and substitution of an authorisation, 
the ACCC must not make a determination revoking an authorisation and 
substituting another authorisation unless it is satisfied that it would not be 
prevented under subsections 90(6), (7), (8) or (9) of the TPA from making a 
determination granting the substituted authorisation, if it were a new 
authorisation sought under section 88 of the TPA.   
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3.2 In the context of the ADF’s application for substituted authorisation, this 
requires that the ACCC is satisfied that the provision of the proposed 
contract, arrangement or understanding that the ADF is seeking to obtain 
substituted authorisation of would result, or be likely to result, in a benefit to 
the public, and that benefit would outweigh the detriment to the public 
constituted by any lessening of competition that would be likely to result 
from the proposed contract, arrangement or understanding.   

4. Likely counterfactual 

4.1 In weighing the relevant public benefits and anti-competitive detriments 
likely to arise from the ADF’s application for substituted authorisation, the 
ACCC compares the position that would be likely to exist in the future if the 
authorisation was granted with the position if the authorisation was not 
granted.   

4.2 On 16 March 2005, Dairy Western Australia Ltd (Dairy WA) lodged an 
authorisation application with the ACCC, pursuant to which Dairy WA seeks 
immunity to collectively bargain on behalf of any Western Australian dairy 
farmer that wishes Dairy WA to represent it in negotiations for the supply of 
raw milk to processors and retailers.  In addition, Dairy WA seeks immunity to 
engage in collective boycotts against retailers and processors, in certain 
specified circumstances.  The ACCC is currently considering this 
authorisation application.   

4.3 In all Australian States except Western Australia, following the expiry of the 
ADF’s current authorisation on 30 June 2005, the relevant counterfactual 
situation against which the ACCC should consider the ADF’s application for 
substituted authorisation is a situation where Australian dairy farmers 
operate in a fully deregulated environment, in which they would supply 
raw milk to processors on an individual basis. 

4.4 In Western Australia, the relevant counterfactual situation against which 
the ACCC should compare the ADF’s application for substituted 
authorisation would depend upon the ACCC’s decision in relation to Dairy 
WA’s authorisation application.  The two possible counterfactual situations 
in Western Australia, following the expiry of the ADF’s current authorisation, 
are:   

(1) if the ACCC does not grant authorisation to Dairy WA, or does not 
reach a decision as to whether it will grant Dairy WA’s authorisation 
application prior to reaching a decision on the ADF’s application– a 
fully deregulated environment, in which Western Australian dairy 
farmers would supply raw milk to processors on an individual basis; or  

(2) if the ACCC grants authorisation to Dairy WA prior to making a 
decision in relation to the ADF’s application – a situation in which 
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Dairy WA would be in a position to collectively negotiate with, and 
(if authorised) collectively boycott, dairy processors and retailers, on 
behalf of all Western Australian dairy farmers, subject to any 
conditions that the ACCC may impose.   

5. Uncertainty as to the ADF’s application for substituted authorisation 

5.1 National Foods is unclear as to whether the conduct for which the ADF is 
seeking substituted authorisation is the same as the conduct for which the 
ADFF obtained authorisation in 2002, or whether the ADF is seeking to 
expand the scope of the collective bargaining groups that are able to 
form under the authorisation, and in this way modify the terms of the 
current authorisation.   

5.2 On one hand, the ADF states, on page 3 of its submission, that: 
 

ADF is seeking to have the current authorisation for collective bargaining 
determination provided by the ACCC and the Australian Competition Tribunal 
reauthorised from 1 July 2005, for a five year term to 30 June 2010.’ 

5.3 However, on the other hand, National Foods notes the ADF’s later 
comments on page 3 of its submission that: 

 
‘The authorisation being sought is for any number of dairy farmers to collectively 
negotiate with one or more dairy companies for the supply of milk and that those 
farmers in the collective negotiation group could be in any region in Australia’.   

5.4 Condition C2 of the current authorisation requires, amongst other things, 
that unless they supply a specialty raw milk product, in order to form a 
collective bargaining group, all dairy farmers must be located within a 
distance in which milk can be economically delivered to the particular 
processor’s plant.   

5.5 National Foods is uncertain as to whether the ADF is seeking to negate that 
aspect of C2 that places a geographic restriction upon the formation of 
collective bargaining groups.  For reasons set out below in paragraphs 
6.3(1) to 6.3(3), National Foods strongly opposes the modification of any of 
the conditions of authorisation so as to remove the geographic restriction 
that currently operates.  National Foods submits that such a modification 
would substantially increase the anti-competitive detriment likely to arise 
from the arrangements contemplated under the ADF’s application..   

6. National Foods’ submissions  

6.1 Interim authorisation  

(1) Section 91(2) of the TPA provides that the ACCC may grant an 
interim authorisation if it is appropriate to do so ‘for the purpose of 
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enabling due consideration to be given to … an application for an 
authorisation’.   

(2) The ACCC’s guidelines on notifications and authorisation relevantly 
provide that:  

(a) interim authorisations may be expected only in exceptional 
circumstances, where supported by persuasive submissions; 
and  

(b) it is unlikely that an interim authorisation will be granted where 
the effect of allowing the proposed conduct to occur would 
prevent the market being able to return substantially to its 
pre-interim state if the ACCC later denied authorisation.   

(3) National Foods supports the granting of interim authorisation to the 
ADF, provided the arrangements for which interim authorisation is 
obtained are the same as the arrangements which the Tribunal 
authorised in 2002, as this would allow the maintenance of the 
current circumstances while the ACCC determines the merits of the 
ADF’s application for substituted authorisation.   

(4) National Foods does not support interim authorisation particularly 
with any relaxation of any of the current conditions of authorisation, 
on the grounds that: 

(a) it would not be necessary for the purpose of enabling due 
consideration to be given to the ADF’s application for 
substituted authorisation;  

(b) it would be difficult for the market to return substantially to its 
pre-interim state if the ACCC later denied authorisation to 
those arrangements; and  

(c) the ADF has not demonstrated that exceptional 
circumstances exist that would require interim authorisation of 
modified arrangements.   

6.2 Balance of public benefit and anti-competitive detriment  

(1) The ADF has not provided any specific arguments as to how any 
public benefits likely to arise from its application for substituted 
authorisation would be likely to outweigh the public detriments likely 
to arise from the proposed arrangements.  National Foods assumes 
that the ADF’s arguments in favour of its application for substituted 
authorisation are the same as those relied upon by the ADFF when it 
originally applied for authorisation in 2001.   
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(2) National Foods maintains the views it held at the time the ADFF 
sought authorisation in 2001.  National Foods reiterates its submissions 
made at that time, that the ADF has not proven that allowing dairy 
farmers to collectively bargain with dairy processors would lead to 
public benefits that outweigh the anti-competitive detriments that 
would be likely to arise.   

(3) As discussed in section 6.3 below, National Foods submits that there 
is scope for the formation of collective bargaining groups, that 
collectively negotiate terms and conditions (including the price) of 
the supply of raw milk to processors, to lead to various public 
detriments arising from the lessening of competition that may arise 
out of the arrangements.   

(4) Accordingly, if the ACCC is minded to permit suppliers to continue 
to collectively bargain with processors, the authorised conduct must 
be subject to conditions that prevent anti-competitive effects from 
arising.  New conditions, and modifications to the current conditions, 
that National Foods considers to be necessary for this purpose are 
set out at section 6.5 below.   

6.3 Likely anti-competitive detriment  
 

Development of monopolies of suppliers  

(1) In its final determination granted to the ADFF, the ACCC accepted 
that without some geographic restriction upon their composition, 
collective bargaining groups potentially allow monopolies of dairy 
farmers to form throughout Australia.  The ACCC recognised that this 
had the potential to result in substantial distortion of the market and 
consequent inefficiencies.   

(2) National Foods submits that the modification of condition C2 in 
relation to the current authorisation, to remove the requirement that 
suppliers within a collective bargaining group be located within an 
economic transportation range of the processor with whom the 
collective bargaining group is seeking to negotiate, would have a 
substantially anti-competitive effect.  It would significantly expand 
the potential scope of collective bargaining groups, and would 
potentially enable collective bargaining groups to exercise 
monopoly power against, and extract monopoly rent from, 
processors.   

(3) Unless there are conditions which control the composition of 
collective bargaining groups, and prevent their ability to exercise 
undue market power in their dealings with processors, there is scope 
for the elimination of any competition for the supply of raw milk to 
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processors throughout Australia, or throughout various regions in 
Australia, which could cause an increase in price, and reduction in 
quality, of the milk ultimately supplied to consumers.   

 
Increase in milk prices   

(4) If collective bargaining groups in particular regions in Australia are 
permitted to be monopoly suppliers of raw milk to processors, it is 
likely that collective bargaining groups would extract a monopoly 
rent from processors.   

(5) These price increases would not be constrained by international 
imports, because imports of fresh milk for drinking are not viable 
because of the distance involved, and the perishable nature of the 
milk.  Further, there are no close substitutes for fresh raw milk as 
supplied by suppliers to processors.  Processors would have little 
alternative but to accept the higher prices charged by the 
collective bargaining groups that hold monopoly power.   

(6) Given the low margins that processors currently operate under, it 
would be necessary for processors to pass this cost through to 
retailers in order to remain viable.  Despite their strong countervailing 
power, supermarkets would not expect processors to absorb 
increases in farmgate prices, as this would put the processing 
industry at risk of not being viable.   

(7) There would be no reason why supermarkets would absorb such cost 
increases, particularly given tight milk margins post-deregulation.  
Further, once processed, drinking milk is a staple commodity with 
inelastic demand.  Accordingly, higher costs would tend to be 
passed on to consumers.   

(8) In summary, in the absence of conditions that prevent collective 
bargaining groups from being able to exercise monopoly power 
against processors, the formation of collective bargaining groups to 
negotiate the supply of raw milk to processors has the potential to 
be highly detrimental to the interests of consumers.   

 
Bargaining power  

(9) National Foods does not consider that there is any evidence of a 
misuse of bargaining power by processors in their dealings with dairy 
farmers.   

(10) National Foods supports fair and competitive milk prices in order to 
ensure a sustainable dairy industry.  There is strong competition for 
the purchase of raw milk amongst a number of dairy companies in 
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South-eastern Australia, where the majority of Australia’s milk is 
produced.  In all other areas, at least two processors, usually one of 
which is a co-operative, compete or potentially compete to 
purchase and collect raw milk.      

(11) National Foods also notes that barriers to entry into the market for 
the processing of liquid milk by existing manufacturing milk 
processors are low.   

(12) Rather than addressing any alleged misuse of bargaining power on 
the part of processors, National Foods submits that allowing suppliers 
to form collective bargaining groups when dealing with processors 
has the potential to lead to an imbalance in bargaining power in 
favour of suppliers.   

(13) Accordingly, if suppliers are permitted to continue to engage in 
collective bargaining with processors, conditions to prevent 
collective bargaining groups from exercising undue market power 
against processors should be imposed.   

 
Continued authorisation is not necessary to assist transition to deregulation  

(14) National Foods disagrees that the ADF’s application for substituted 
authorisation is necessary to continue to ease the transition of the 
Australian dairy industry to deregulation.  Deregulation occurred in 
2000, and several measures, such as the Dairy Structural Adjustment 
Program, were implemented soon after this time to assist dairy 
farmers to adjust to the new market environment.  

(15) The process of deregulation in July 2000 saw the dismantling of State 
and Federal milk support arrangements.  Part of this program 
involved the provision of a support package totalling $1.8 billion 
dollars to eligible farmers.  The package was designed to support 
the process of transition from a regulated to a deregulated market, 
to ensure farm suppliers either restructured their operations, or exited 
the industry.   

(16) Average payments to farmers across Australia totalled $118 000 per 
farm.  Consumers continue to pay increased milk prices in order to 
fund these support packages, in the form of a levy of 11 cents on 
each litre of milk sold.  This was implemented in July 2000, and was 
expected to be in place for at least eight years.   

(17) The Tribunal granted authorisation to dairy farmers in 2002 to 
collectively bargain with dairy processors for the specific purpose of 
enabling a smooth transition by Australian dairy farmers to the newly 
deregulated market.  The Tribunal’s previous authorisation was 
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intended to be transitional, and was intended to provide dairy 
farmers with time in which to develop or enhance their skills in 
negotiating with processors.  It was not intended to constitute an 
alternative form of regulation of the industry.  National Foods submits 
that to permit Australian dairy farmers to collectively negotiate with 
processors for another five years would undermine the success of 
deregulation of the dairy industry.   

(18) The ACCC indicated in its Collective Negotiation Discussion Paper 
that, in cases where authorisation is sought for collective bargaining 
on the grounds of easing the transition of the market to 
deregulation, it is necessary that the industries demonstrate a clear 
commitment and movement towards operating in a deregulated 
market.   

(19) The ADF’s application for substituted authorisation does not appear 
to demonstrate any commitment towards operating in a 
deregulated environment at any stage in the future.  Instead, the 
ADF’s application for substituted authorisation actually risks 
entrenching anti-competitive behaviour in the market, which may 
ultimately make it more difficult for suppliers to operate effectively in 
a deregulated industry.   

(20) The ADF’s apparent lack of commitment towards operating in a 
deregulated industry is also evidenced by the ADF seeking 
reauthorisation of the collective bargaining arrangements for a 
lengthy period - five years.  As set out in paragraphs 6.5(14) and 
6.5(15), National Foods submits that should the ACCC grant the 
ADF’s application for substituted authorisation, this authorisation 
should be for a maximum period of two years, rather than for the 
five years sought by the ADF.     

6.4 Difficulties faced by National Foods under current collective negotiation 
system 

(1) Despite National Food’s view that the public benefits likely to arise 
from permitting dairy suppliers to collectively negotiate with dairy 
processors do not outweigh the anti-competitive detriment likely to 
arise, National Foods has supported, and operated within the scope 
of, the currently authorised collective bargaining process.   

(2) However, National Foods has identified problems that have arisen 
since the commencement of collective bargaining by dairy farmers, 
which have hindered the efficient operation of the collective 
bargaining process.   
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(3) Three issues in particular have caused National Foods and its 
suppliers considerable difficulties: 

(a) confusion about the definition of ‘shared community interest’ 
in condition C2, which has created uncertainty as to whether 
some collective bargaining groups are being appropriately 
formed;  

(b) non-compliance with confidentiality restrictions in condition 
C7, by suppliers and collective bargaining groups; and  

(c) a failure by collective bargaining groups to accurately 
represent processors’ views to suppliers who are members of 
collective bargaining groups.   

6.5 Necessary modifications and additions to conditions of authorisation 

(1) Should the ACCC decide to substitute the current authorisation that 
the ADF has obtained with a replacement authorisation, National 
Foods submits that the substituted authorisation should be granted 
subject to conditions that address the difficulties that National Foods 
has experienced in dealing with collective bargaining groups.   

(2) In addition, it is necessary that some existing conditions of 
authorisation be modified so as to clarify their meaning, and 
increase their effectiveness.   

 
Clarification of ‘shared community interest’ 

(3) Due to the lack of clarity as to the meaning of terms that are central 
to the phrase ‘shared community interest’ in condition C2, it is often 
difficult to ensure that collective bargaining groups are being 
correctly constituted.  In particular, the meaning of the following 
elements of condition C2 need to be clarified: 

(a) ‘all year round supply’; and  

(b) ‘long-term suppliers’ (to the processor).   

(4) Differences of opinion frequently emerge as to what constitutes ‘all 
year round supply’.  National Foods submits that the definition of ‘all 
year round’ and ‘seasonal’ supply be clarified as follows: 
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A supplier will be defined as an “all year round supplier” if it produces between 
50% and 60% of its total annual milk production between 1 July and 31 
December of a financial year, and the balance between 1 January and 30 
June of that financial year. 
 
If a supplier’s production of raw milk does not meet these criteria, the supplier 
will be defined as a “seasonal supplier”.  

(5) Differences of opinion also arise as to what constitutes a long-term 
supplier of a processor.  National Foods considers that a long-term 
supplier should be defined as ‘a supplier who, subject to agreeing 
price and other usual terms is willing and able to supply a processor 
for a minimum period of two years’.     

 
Confidentiality concerns 

(6) National Foods submits that condition C7 is ineffective in ensuring 
that breaches of confidentiality by suppliers do not occur.  It is 
virtually impossible to monitor suppliers’ compliance with this 
condition, or to identify the source of breaches.  Once a supplier is in 
possession of confidential information that it obtains by virtue of its 
position on a particular processor’s collective bargaining group, it is 
very difficult to ensure that the supplier does not disclose that 
information to other suppliers or processors, in the course of 
negotiations that the supplier participates in, as a member of 
another processor’s collective bargaining group.   

(7) Further, National Foods submits that there is a lack of knowledge in 
the industry as to the potential consequence of a breach of 
confidentiality, in breach of condition C7 of the current 
authorisation.  Should the ACCC grant the ADF’s application for 
substituted authorisation, National Foods submits that the ACCC 
should make it clear to suppliers that a breach of confidentiality 
could amount to a breach of a condition of authorisation, which 
may form the basis for a revocation of the authorisation.   

(8) National Foods submits that the only way to avoid breaches of 
confidentiality from occurring is to prevent suppliers from 
participating in the collective negotiation groups of more than one 
processor.   

(9) Accordingly, a new condition of authorisation should be inserted, 
which reads as follows:   

 
A supplier may not participate in a collective bargaining group of more than 
one processor at any given time.  

National Foods Ltd
These precise ratios are not plausible - Mark - does the amendment work?
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(10) A consequential amendment would need to be made to condition 
C7, to remove the references to suppliers being on the collective 
bargaining groups of more than one processor.  Specifically, the 
final sentence of C7 should be deleted.   

 
Communications between collective bargaining groups and processors 

(11) It has come to National Foods’ attention on several occasions that 
the collective bargaining groups with whom it negotiates are not 
always able to consistently convey National Foods’ views to the 
suppliers who are represented by the collective bargaining groups.  
This in turn impacts the effectiveness of the collective bargaining 
groups to engage in effective negotiations on behalf of suppliers.   

(12) Accordingly, should the ACCC grant the ADF’s application for 
substituted authorisation, this should be subject to a new condition 
designed to ensure that agreements reached, and issues discussed, 
between collective bargaining groups and processors are 
accurately communicated to the suppliers that are represented by 
the particular collective bargaining group.   

(13) This new condition should read as follows:   
 

Following every communication between a collective bargaining 
group and a processor, a minute must be prepared by the 
collective bargaining group which documents the content of the 
communication between the parties, the views put forward by both 
parties, and any decisions reached.  This minute must be provided to 
the relevant processor for approval, which must not be 
unreasonably withheld or delayed, and following that approval, 
provided to each supplier who is represented by the collective 
bargaining group. 

 
Term of the authorisation  

(14) National Foods submits that the granting by the ACCC of the ADF’s 
application for substituted authorisation for a period of five years, 
would be highly detrimental to the establishment of a stable, 
deregulated Australian dairy industry, as it would entrench anti-
competitive behaviour patterns which would ultimately be difficult 
to wind back.    

(15) Authorisation for a period of five years would have the effect of 
stifling market forces for an unduly lengthy period of time, and make 
it difficult for suppliers who have been part of collective bargaining 
groups since the time they were originally authorised to develop the 
ability to negotiate individually, when collective bargaining in the 
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dairy industry is no longer authorised.  National Foods submits that 
should the ACCC grant authorisation to the ADF, this should be for a 
maximum period of two years.   

6.6 No overriding public benefit  

National Foods submits that the ADF has not demonstrated that the public 
benefits likely to arise out of its application for substituted authorisation 
would be likely to outweigh the resulting anti-competitive detriment.  
Accordingly, National Foods submits that there is no basis upon which the 
ACCC should grant the ADF’s application for substituted authorisation.   

6.7 Authorisation subject to conditions  
 
However, should the ACCC grant the ADF’s application for substituted 
authorisation, any substituted authorisation must be on conditions which 
prevent the potentially serious anti-competitive impact of collective 
bargaining from occurring, and which address the difficulties that National 
Foods has experienced with the collective bargaining process to date.   

6.8 Existing conditions not to be weakened 
 

National Foods submits that the ACCC should not grant authorisation to 
the ADF on conditions that are any weaker than the conditions upon which 
the Tribunal granted the ADFF authorisation in 2002.  In particular, National 
Foods submits that the ACCC should refuse any application by the ADF for 
a relaxation of condition C2 so as to remove the requirement that suppliers 
in a collective bargaining group be within an economic transportation 
range of the particular processor.   

 
We would be pleased to elaborate upon the issues raised in this submission. 
Otherwise, we look forward to meeting with you on 16 May to discuss National 
Foods’ views in relation to this submission, as well as National Foods’ submission in 
relation to Dairy WA’s authorisation application.   

 
Yours faithfully 
 

 
 
David Lambert 
General Counsel & Company Secretary 
Direct line: +61 (0)3 9234 4113 
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Appendix 1  

1. In the ‘Background’ section of the ADF’s supporting submission, reference is 
made to a dairy company in Western Australia reducing its volumes by 40% 
after giving its suppliers less than one week’s notice.  National Foods assumes 
that reference is being made to National Foods’ conduct.   

 
If this is the case, National Foods disagrees with the version of events put 
forward by the ADF.   

 
The ADF has overstated the overall reduction in the volume of National Foods’ 
purchases.  The overall contraction in volume was 27.5%, made up of a 
reduction of 40% in winter, and 15% in summer.   

 
As National Foods indicated to the Chairman of its WA Collective Bargaining 
Group Negotiating Committee in 2003, National Foods’ decision was not 
made without any warning..  National Foods had advised several times 
previously, verbally and in writing, that it was unable to guarantee that it 
would maintain its milk volume requirements.   

 
In fact, National Foods decreased its volumes after a protracted negotiation 
process, during which the collective bargaining group was offered a 4% 
reduction in contracted volume, with opportunities to accept this offer over a 
six-month period.   

National Foods was forced to reduce the volume of its purchases due to 
commercial pressures including the loss of domestic and international milk 
sales, and a contraction of National Foods’ export business.  Suppliers were 
provided with National Foods’ reasons for the reduction in its volume 
requirement. 

2. National Foods disagrees with the ADF’s comments on page 2 of its submission, 
in the section entitled ‘Business environment for dairy farmers’, that dairy 
farmers are at a significant disadvantage in the market place for milk, and 
they take what the local processor is prepared to offer for the terms and 
conditions of milk supply.  This statement appears to imply that the price that 
processors pay dairy farmers for milk is less than the competitive price for milk.  
This is untrue.  As was the rationale behind deregulation of the dairy industry in 
2000, the price that processors pay dairy farmers for milk is determined by 
prevailing market forces.   

3. National Foods agrees, in theory, with the ADF’s statement in the second 
paragraph of the section entitled ‘Taking advantage of current and new 
market opportunities’, but does not agree that this has been the case in 
practice.  Practical experience has demonstrated to National Foods that 
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collective bargaining groups are ineffective in conveying accurate accounts 
of communications between collective bargaining groups and processors, 
back to supplier members of the collective bargaining groups.  This inability to 
adequately communicate with suppliers substantially reduces what was 
intended to be a public benefit associated with allowing collective 
bargaining to occur.   

4. In the section entitled ‘Taking advantage of current and new market 
opportunities’, the ADF makes reference to processors preventing suppliers 
from being able to take advantage of new marketing opportunities, but 
provides no details as to the way in which processors have done so, or as to 
what opportunities were missed or foregone.  National Foods rejects the claim 
that processors have prevented suppliers from pursuing any opportunities in 
the market that they wished to pursue.   

5. National Foods disagrees with the implication of the ADF’s statement in the 
section entitled ‘Taking advantage of current and new market opportunities’ 
that suppliers require collective bargaining to be able to supply raw milk to the 
spot market, or supply more than one processor.  National Foods has at all 
times allowed its suppliers to supply other milk processors and local cheese 
companies, and to supply milk on the spot market.   

6. National Foods disagrees with the ADF’s statement that processors alter their 
pricing of raw milk to suppliers, which impacts upon their earnings, completely 
irrespective of competitive market forces.  This is completely untrue, as the 
price that processors pay suppliers for milk is determined by competitive forces 
for the supply of milk.   

7. Further, National Foods disagrees with the ADF’s statement suggesting that 
processors do not seek to improve their efficiency.  National Foods makes 
substantial investments to improve its efficiency, and to be the lowest cost 
processor in the market.  This is of benefit to National Foods’ suppliers, as 
National Foods pays a very competitive price for raw milk.   

8. National Foods disagrees with the ADF’s statement in its ‘Conclusion’ that 
processors do not compete for milk, and that they take it for granted.  This is 
inconsistent with the fact that National Foods pays for milk relative to every 
other processor in the market and, in addition, offers its suppliers a range of 
non-price benefits and advantages.   
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