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Ed Willett, a Commissioner with the Australian Competition and Consumer 
Commission (ACCC) chaired the pre-determination conference. 
 
The conference commenced at 9.00am Tuesday 10 May 2005. 
 
Attendees: 
 
ACCC Staff: 
 
Sebastian Roberts; Gavin Fox; Violette Mouchaileh; Alex Georgievski; and  

Anthony Goh.   

 
ACCC Consultant: 
 
Darryl Biggar.   
 
Interested Parties: 
 
Deb Chattopadhyay (Charles River Associates); Sanjib Choudhury (Snowy Hydro 
Limited); Hannah Cole (NSW Treasury); Alex Cruickshank (AGL); John Dick 
(Energy Action Group); Jonathon Dyson (Loy Yang Marketing Management 
Company); Philip Gall (TransGrid); Michael Hayes (Origin Energy); Graham Higham 
(NSW Tresuary); Sandra Hosking (Ergon Energy); Greg Jarvis (Origin Energy); 
Norman Jip (TransGrid); Peter Thomas (Energy Australia); Andrew Jones (Origin 
Energy); Demus King (Department of Industry Tourism and Resources); Angelo 
Kriketos (NSW Treasury); Ben Lathwell (NSW Treasury); Keith Latty (Origin 
Energy); Ron Logan (Macquarie Generation); Anthony Lucas (Origin Energy); Kevin 
Ly (Snowy Hydro Limited); Mark Miller (National Electricity Market Management 
Company); Ashley Nicholls (NRG Flinders); Russell Petch (Eraring Energy); Tamlyn 
Rudolph (Enertrade); Russell Skelton (Macquarie Generation); Ben Skinner (TXU); 
Peter Tang (Delta Electricity); Nicolas Taylor (Gilbert + Tobin);Greg Thorpe (Charles 
River Associates); Nenad Tufegdzic (Snowy Hydro Limited); Dave Waterworth 
(Westpac Institutional Bank); Roger Whitby (Snowy Hydro Limited); and Catherine 
Woods (Snowy Hydro Limited).   
 

Russell Skelton (Macquarie Generation) 

 Acknowledges the unlikely prospect of upgrading the Murray–Tumut 

transmission line to resolve the problems arising when the constraint binds. 

 Considers a regional boundaries review as the best solution, but notes that 

despite the requirements in the National Electricity Code (code) and the 

duration and frequency which the Murray–Tumut constraint binds, a regional 

boundaries review and change has not yet occurred.   



 Acknowledges the consequential system security issues for the National 

Electricity Market Management Company (NEMMCO) and the potential for 

inefficient pricing outcomes.   

 Notes that NEMMCO has not conducted a code required regional boundary 

review given the Ministerial Council on Energy (MCE) request for a 

moratorium, and questions the legal capacity of this request.   

 Contends that NEMMCO should fulfil their code obligation and conduct a 

regional boundary review for the Snowy region. 

 Questions the legality of defining the Snowy proposal as a ‘derogation’ as per 

clause 8.4.1 of the code, noting that a derogation alters the application of the 

code only for the applicant, as opposed to a code change which affects all 

market participants generally.   

 Notes that on the basis of historical prices and flows (2004–05) and there 

being no major changes in bidding behaviour, projects a significant wealth 

transfer of $41.1 million from settlement residues to Snowy and $81,000 from 

Snowy to settlement residues. 

 Acknowledges, quoting the ACCC’s draft determination and the paper 

produced by Dr Biggar, that any incentives for efficient dispatch ‘may’ occur, 

and are marginal at best. 

 Believes that in light of the projected wealth transfer, there are no compelling 

efficiency gains, that it is not evident that there are benefits which outweigh 

any detriments, and acknowledges the possibility of market power 

implications.  

 Criticises analysis conducted to date for only being based on historical data 

and advocates for an independent body to undertake a ‘forward looking’ 

analysis, modelling the prospective impact or changes on incentives which 

would result from the Snowy proposal.  

 Criticises the lack of consideration of alternative solutions, in particular the 

failure of the ACCC and the National Electricity Code Administrator (NECA) 

to seriously consider a regional boundaries review. It was suggested that such 

a review be considered in parallel with the Snowy proposal. 

 Acknowledges that Macquarie Generation along with Delta Electricity and 

Eraring Energy recently submitted an alternative derogation to NECA 

proposing an accelerated ‘fast-track’ regional boundaries review. 



 Recommends that the ACCC cease its consideration of the Snowy proposal on 

the basis that it is not a valid derogation. 

 Proposes that if the Snowy proposal is to be resubmitted as a code change, the 

ACCC should conduct forward looking analysis and modelling and compare 

the proposal to alternative solutions like the recent application for an 

accelerated regional boundaries review submitted to NECA.   

 

Questions and Comments to Russell Skelton 

 Ed Willett (ACCC): Queried whether Macquarie Generation appreciated that a 

regional boundaries review would be a time consuming process, and whether a 

short-term solution might be more appropriate. 

o Russell Skelton (Macquarie Generation): Stated that there are no 

evident benefits to be derived from the Snowy proposal, and that 

Macquarie Generation’s recent application to NECA requested an 

accelerated regional boundaries review. 

 John Dick (Energy Action Group): Queried whether the potential increase in 

load in the market given the ramp rate was a concern. 

o Russell Skelton (Macquarie Generation): Stated that this was not a 

significant issue in the context of the Snowy proposal given other 

market participants in the market are able to vary their ramp rates.   

 Ben Skinner (TXU): Queried the details of Macquarie Generation’s ‘fast-

track’ regional boundaries review application to NECA, and whether it would 

be made public. 

o Russell Skelton (Macquarie Generation): Stated that the application 

seeks to modify certain clauses in the code in order to decrease notice 

periods relating to a regional boundaries review and that it would be 

made public.  It was also noted that it would be NEMMCO who would 

conduct the regional boundaries review in accordance with the current 

provisions of the code.   

 

 

 

 

 



Nenad Tufegdzic (Snowy Hydro Limited) 

 Supports the Snowy proposal and notes that the Constraint Support 

Pricing/Constraint Support Contract (CSP/CSC) trial is able to solve the 

problem in the Snowy region now. 

 Submits that Macquarie Generation’s recent application for a ‘fast-track’ 

regional boundaries review should be categorised as a separate and 

independent process from that of the Snowy proposal which may derive a 

long-term solution. 

 Emphasises that the Snowy proposal should only be considered as a short-term 

solution. 

 Considers Macquarie Generation’s ‘fast-track’ review as an example of one 

possible alternative solution, the outcome of which is uncertain and would 

involve a long implementation period of approximately 2 years, involving 

NECA/the Australian Energy Market Commission (AEMC), NEMMCO and 

the ACCC.  Snowy Hydro submits that this is approximately the duration of 

the Snowy proposal itself. 

 Notes that all previous (2001 and 2003) regional boundary review proposals 

have failed to proceed.   

 Rebuts Russell Skelton’s reservations about the legality of the derogation, 

citing as a precedent the IOA Trader Derogation. 

 Responded to Russell Skelton’s wealth transfer concerns by raising the 

concern that Tumut is continuously not receiving its correct nodal price.  

 

Roger Whitby (Snowy Hydro Limited) 

 Endorses the ACCC’s draft determination. 

 Purports that the status quo is unacceptable, the problems arising from the 

Murray–Tumut constraint will continue to worsen with increasing demand 

growth in NSW, and a solution needs to be found now. 

 Notes that the Snowy proposal has received policy and regulatory support 

from both the Standing Committee of Officials (SCO) and the NECA board. 

 Notes that there is no contravening evidence to rebut the competition benefits 

of the Snowy trial. 

 Claims that market participants generally endorse the Snowy proposal and 

recognise the competition benefits to be derived. 



 Argues that the Snowy proposal can be implemented immediately, and at any 

stage can be replaced with a long-term solution or terminated if it is shown to 

be ineffective. 

 Notes that the Snowy proposal is only effective when the constraint binds — 

in all other instances the Snowy proposal has no practical effect or costs. 

 Submits that implementing the Snowy proposal will improve inter-regional 

trade, efficiency of dispatch at Tumut and reliability of supply. 

 

Questions and Comments to Nenad Tufegdzic and Roger Whitby 

 Jonathan Dyson (Loy Yang Marketing Management Company): Queried 

Snowy Hydro’s thought on the effect of the Snowy proposal on southern states 

operating in the National Electricity Market (NEM) with respect to the 

increase in reliability. 

o Roger Whitby (Snowy Hydro): Stated that was not prepared to 

elaborate on this further in the public forum due to the commercial 

issues involved.   

 Darryl Biggar (ACCC Consultant): Queried whether Snowy Hydro could 

provide an example of a day when Tumut experienced inefficient dispatch. 

o Nenad Tufegdzic (Snowy Hydro): Stated that Snowy Hydro had 

provided such an example in its submission to the application. 

 Darryl Biggar (ACCC Consultant): Queried whether the concern was then one 

of dispatch inefficiency or merely an inability to obtain a higher price. 

o Nenad Tufegdzic (Snowy Hydro): Stated that the higher price was the 

concern as Tumut was currently receiving an inaccurate price, which 

affects the incentives on Tumut generation. 

 Dave Waterworth (Westpac Institutional Bank): Queried what effects Snowy 

Hydro believed the proposal would have in terms of the firmness of SRA units 

for northerly and southerly flows. 

o Roger Whitby (Snowy Hydro): Acknowledged firmness benefits for 

SRA units for southerly flows.  It was noted for northerly flows, the 

proposal provides the foundations for improvements but requires other 

changes such as may be provided by reorientation of constraints to 

Dederang, the subject of a current NEMMCO consultation.   

 



 

Philip Gall (TransGrid) 

 Emphasises that TransGrid does not ‘play favourites’ with generators, and that 

a role of transmission companies is to facilitate competition in the market.  

 The concerns of TransGrid are of a process, not merit, nature.  

 Does not believe that the ACCC is currently able to conclusively determine 

that the public benefits of the Snowy proposal outweigh the competitive 

detriments, or vice-versa.  

 Proposes that the ACCC should impose a higher burden of proof upon Snowy 

Hydro before authorisation, or refer the matter to the AEMC for further 

consideration.  

 Queried the categorisation of the Snowy proposal as a ‘trial’ claiming that 

given the lack of criteria with respect to measures/assessment of success and 

cessation in the event the Snowy proposal is unsuccessful, it currently appears 

to be a fully fledged code change and not a trial.  

 Was critical of the lack of benefits quantified within the Snowy proposal given 

the potential significance of the trial to other market participants.  

 Criticises the limited consideration for alternative solutions, for example, the 

possibilities of either an upgrade of transmission capabilities or a ‘fast-

tracked’ regional boundaries review. TransGrid observed that any 

transmission solution would take time to implement (even if possible) given 

the need for upgrades to occur on lines within National Parks. 

 Criticised the absence of consideration of any potential competitive detriment.  

Such consideration is needed to satisfy the ACCC’s authorisation test (public 

benefit outweighs competitive detriment).  It is potentially important in this 

instance because Snowy Hydro effectively owns and controls two significant 

generation centres around a limited capacity transmission line. The primary 

concern is Snowy Hydro’s apparent ability to significantly control whether 

transmission constraints occur between Victoria and NSW.  

 Emphasised that it is incumbent upon the applicant to provide a quantitative 

analysis comparing the competitive impacts of the proposal before and after 

the derogation.  

 Asserted that the ACCC should not authorise the derogation before the 

administrative criteria and requirements needed for an effective trial are 



established, and that it is demonstrated more clearly that the public benefit of 

the proposal outweighs any competitive detriment.  

 

Questions and Comments to Philip Gall  

 Nenad Tufegdzic (Snowy Hydro): Commented in regards to concerns of 

categorising the Snowy proposal as a trial.  Mr Tufegdzic noted that the 

Snowy proposal was a new concept, and that in terms of assessing the success 

or failure of the Snowy proposal, NEMMCO would collect all the information 

which would be publicly available, allowing all interested parties to assess the 

information for themselves.  Mr Tufegdzic also argued that the market 

arrangements imposed substantial competitive discipline on Snowy Hydro. 

o Philip Gall (TransGrid): Noted that it was still unclear which 

regulatory body would decide on the success or otherwise of the trial, 

the criteria against which such a decision would be made, and what 

would happen as a result of such decision.  Regarding the issue of 

competitive disciplines on Snowy Hydro, Philip Gall reiterated that the 

comments of TransGrid are prima facie, but that it was desirable for 

the applicant to demonstrate that there was no material net detriment to 

competition within the market as a result of implementing the 

proposal.  This should include further work in terms of a before and 

after analysis, especially regarding the possible exercise of market 

power by Snowy Hydro, given their apparent ability to use its 

generation sources to constrain the transmission lines between Murray 

and Tumut generators. 

 

Alex Cruickshank (AGL) 

 Agrees with the ACCC that the benefits of the Snowy proposal outweigh the 

detriments as per the requirements in the Trade Practices Act 1974 (Act). 

 Notes that the primary issue is one of improving inter-regional trade. 

 Considers that the Snowy proposal should not be considered as a trial of the 

CSP/CSC regime, but rather as a trial of preferential access to settlement 

residues for Snowy Hydro. 

 Criticises the structure of the trial, citing the need for defined criteria covering 

the requirements of the start and finish of the trial (which should be aligned 



with the SRA process); for the success of the trial; and for ‘stop points’ in the 

event of failure or poor outcomes. 

 Claims that the AEMC is best placed to define these criteria. 

 Acknowledges that the transmission structure within the Snowy region is 

difficult and complex, and that a single solution is unlikely to fully resolve the 

situation completely. 

 Acknowledges that alternative solutions to the constraint problem in the 

Snowy region should not impede the implementation of the Snowy proposal, 

unless an incompatibility is established. 

 States that the wealth transfer is not from SRA unit holders to Snowy Hydro, 

but rather from customers to Snowy Hydro. 

 Concludes that the ACCC should authorise the derogation. 

 

Questions and Comments to Alex Cruickshank 

 Ben Skinner (TXU): Queried what AGL’s thoughts were on the issue of 

whether the Snowy proposal was a derogation.   

o Alex Cruickshank (AGL): noted that whether the Snowy proposal was 

a derogation is not relevant in the context of considering the Snowy 

proposal for authorisation.  It was also noted that the proposed 

alternative proposal submitted by Macquarie Generation to NECA is of 

the same form.   

 

Questions and Comments in General 

 Russell Petch (Eraring Energy): Stated that Eraring Energy supports the views 

of Macquarie Generation.  Mr Petch further stated that Snowy Hydro was 

privy to sensitive real time information flows with respect to constraints 

within the Snowy region which is unavailable to other market participants.  

o Nenad Tufegdzic (Snowy Hydro): Responded that the information 

which Snowy Hydro has access to is also publicly available for other 

market participants through NEMMCO.   

 Darryl Biggar (ACCC Consultant): Queried whether Mr Cruickshank could 

identify instances where the proposal would lead to improvements in inter-

regional trading.   



o Alex Cruickshank (AGL): Could not answer the question because he 

did not have the information before him.   

o Roger Whitby (Snowy Hydro): Requested to answer the question and 

asked Dr Biggar to consider the events of 30 November 2004.  It was 

also noted that the Snowy proposal in conjunction with the re-

orientation to Dederang would improve inter-regional trading. 

o Darryl Biggar (ACCC Consultant): Stated that the improvement in 

inter-regional trade resulting from the Snowy proposal and re-

orientation to Dederang needed to be separated.   

o Nenad Tufegdzic (Snowy Hydro): Stated that the Snowy proposal does 

improve the firmness of Settlement Residues for southward flows, as 

was identified in Dr Biggar’s paper, and this was an incremental 

improvement over the status quo.   

o Russell Skelton (Macquarie Generation): Noted that two issues were 

identified in the response.  The effects of the Snowy proposal and the 

effects of the re-orientation to Dederang on inter-regional trading need 

to be distinguished in considering these issues.   


