Our Ref: A90871 Agsafe
Contact Officer: Cameron Martin
Contact Phone: 02 6243 1107

31 March 2005

Dear

Application for revocation of authorisation and substitution by
Replacement authorisation lodged by Agsafe Ltd

The Australian Competition and Consumer Commission (the ACCC) has received an application
from Agsafe Ltd (Agsafe) seeking to revoke authorisation A90871 and substitute it with a
replacement authorisation.

Authorisation A90871 was granted to Agsafe in 2003 and relates to the collection and
recycling of empty agricultural and veterinary chemical containers, funded by an industry
levy (currently $0.04 per litre/kilogram). This arrangement is more commonly known as the
drumMUSTER program.

Under the proposed substitute authorisation, Agsafe seeks to establish an Industry Waste
Reduction Scheme (IWRS), funded through the existing drumMUSTER levy arrangements. The
IWRS will involve the amalgamation of the drumMUSTER and ChemClear programs —
ChemClear is the national program for the collection, transport, storage and disposal of unwanted
chemical waste.

I note that while the drumMUSTER arrangements are currently authorised by the ACCC, no
immunity extends to the ChemClear arrangements at this time.

A copy of Agsafe’s substitute authorisation is attached for your information.

The purpose of this letter is to seek your comments in relation to the Agsafe proposal as a
potentially interested party.

By way of background, the ACCC is the Commonwealth agency responsible for administering
the Trade Practices Act 1974 (the Act). A key objective of the Act is to prevent anti-competitive



conduct, thereby encouraging competition and efficiency in business, resulting in a greater choice
for consumers in price, quality and service.

The Act, however, allows the ACCC to grant immunity from the Act for anti-competitive conduct
in certain circumstances.

Authorisation is a process whereby the ACCC, in response to an application, has the power to
grant immunity from court action for arrangements or conduct which might otherwise be in
breach of the Act. In order to grant authorisation the ACCC must be satisfied the public benefit
arising from the arrangements outweighs any anti-competitive detriment. The authorisation
process is conducted in an open and transparent manner — submissions from applicants and
interested parties are generally publicly available from the ACCC’s website, as is further general
information regarding the authorisation process (Www.accc.gov.au).

Request for submissions

To assist the ACCC in assessing this application you are invited to provide comments in relation
to the application, in particular your view is sought as to the likely benefits to the public and the
potential effect on competition of the proposed arrangement.

In this respect I note that Agsafe has submitted that a number public benefits are likely to flow
from the proposed arrangements, including:

1. the implementation of the IWRS will improve the environment by providing for
appropriate disposal of unwanted empty containers and for the use of containers which
have been flushed, pressure rinsed or triple rinsed according to the Agsafe cleaning
standards;

2. the IWRS will encourage manufacturers of veterinarian and agricultural (Agvet) products
to sell their products in refillable, water soluble, cardboard or paper containers;

3. the IRWS will help to minimise the accumulation of residual animal health products and
chemical waste;

4. the IRWS will promote an interest in and education of waste issues; and

the IRWS will result in cost efficiencies gained by reducing separate scheduled meetings.

If you intend to provide a submission in relation to Agsafes’s application for revocation and
substitution authorisation, I would be grateful if you could do so by 27 April 2005.

Interim authorisation

Agsafe has requested that the ACCC grant ‘“interim’ authorisation to these arrangements. In
particular Agsafe has sought interim authorisation to allow:

1. the formation of a new Memorandum of Understanding (MOU), to be called the Industry
Waste Reduction Scheme MOU;

2. the incorporation and amalgamation of the drumMUSTER and ChemClear programs, to
be administered by a single IWRS Advisory Committee; and

3. the IRWS to be funded under the existing drumMUSTER four cents per litre or kilogram
(above the first litre/kilogram) levy on non-returnable rigid metal or plastic containers
used for agricultural purposes.



In simple terms, interim authorisation allows parties to engage in the proposed conduct while the
ACCC considers the substantive merits of the application. The ACCC has previously stated that it
is unlikely to grant interim authorisation where to do so would permanently alter the competitive
dynamics of the market or inhibit the market from returning to its pre-interim state if
authorisation is later denied, unless there are special circumstances.

The ACCC is also seeking comments form interested parties regarding Agsafe’s request for
interim authorisation. I note that ACCC generally seeks to complete its assessment of an
application for interim authorisation within one month of receiving the application. With this in
mind, should you plan to make comment on the application for interim authorisation, I would
appreciate if you could do so by 11 April 2005.

General information

The ACCC asks for submissions to be in writing so that they can be made publicly available.
Submissions are placed on a public register and may also be placed on the ACCC’s website. The
ACCC may, where appropriate, supplement written submissions with discussions with relevant
parties on a mutually convenient basis.

Should you lodge a submission with the ACCC you may request that information included in the
submission be treated as confidential and not placed on the public register or the ACCC’s
website. The ACCC may take confidential information into account during its assessment of an
authorisation application. Guidelines for seeking confidentiality are attached for your
information (attachment B)

Should you wish to lodge a submission, please address it to:

The General Manager

Adjudication Branch

Australian Competition & Consumer Commission
PO Box 1199

DICKSON ACT 2602

Submissions can also be lodged by email to adjudication@acce.gov.au, or by facsimile on
02 6243 1211.

Should you have any queries or if you wish to discuss any aspect of this matter please do not
hesitate to contact Cameron Martin on 02 6243 1107.

Yours sincerely

Scott Gregson
A/g General Manager
Adjudication Branch



GUIDELINES FOR CONFIDENTIALITY CLAIMS

The process whereby the Commission assesses applications for authorisation or notification is
very public, transparent and consultative. The Trade Practices Act 1974 (the Act) requires the
Commission to maintain a public register in respect of authorisation and notification applications.

Applicants and interested parties can request that a submission, or part of a submission, be
excluded from the public register.

The Commission is required under the Act to exclude from the public register upon request
details of:

(1) secret formulae or process;

(i1) the cash consideration offered for the acquisition of shares in the capital of a body
corporate or assets of a person; or

(ili)  the current manufacturing, producing or marketing costs of goods or services.

However, even if a document does not meet these technical requirements, the Commission may
still grant confidentiality where, in the Commission’s view, it is desirable to do so.

The Commission also has the discretion, under s89 of the Act, to exclude material from the public
register if it is satisfied that it is desirable to do so, either by reason of the confidential nature of
the material or for any other reason. The Commission expects that a party claiming
confidentiality on these grounds will present a case for its treatment in this manner.

Under Regulation 24 of the Trade Practices Regulations, when a request for confidentiality is
made to the Commission:

(a) where the request is that a whole document be excluded, the words “Restriction of
Publication Claimed” should appear in red writing near the top of each page; and

(b) where the request is that part of a document be excluded, the words “Restriction of
Publication of Part Claimed” should appear in red near the top of the first page of each
document, and the part for which confidentiality is claimed should also be marked in red.
A submission of more than 5 pages should also include a description of the whereabouts
of the parts for which confidentiality is claimed.

Applicants, as a matter of course, should remove headers claiming “confidential communication”

from all Emails and otherwise, unless they have a particular piece of information that they justify

to the Commission deserves exclusion from the public register. If confidentiality is not requested
but a header cannot be removed, it should be clearly stated at the beginning of the communication
that confidentiality is not requested.

If the Commission denies a confidentiality request, the requesting party may ask that the material
be returned. As a matter of practice, the Commission will specify a period (usually 14 days) in
which they can request the return of such material. Upon response, the Commission will return

the original material and destroy all associated copies. The Commission will not consider this
material when reaching its decision.

If the Commission does not receive a response within the specified period, the original material
will be placed on the public register.

Information or documents granted confidentiality may be used by the Commission pursuant
to its powers generally under the Act.
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