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DICKSON ACT 2602

Deyr Sir

Dairy Vale Foods Limited, trading as “Dairy Farmers™
Milk Vendory' Ansocintion (SA) Ine (“MVA”) - Application for Authorisation AS0927

1 refer vo the Pre-Determination Conlerence held at the ACCC’s Adelnids office on Tecsday,
2 March 2005.

1 am instrueted to make the following suwbmissions on behalf of Tuiry Farmers o ussist the
ACCC in reaching 4 fina( decision in respect of the draft Dewcrmination.

1. Duiry Farmers remoins concerned shat the conduct referred to in the MVA’s
application may result in a sollective boysott by ventlons in mespect of doalings with
Dairy Farmers, ot a collective 1efusal by veedors to deal with Dairy Farmers except
on (ermy unacceptable 1o Dairy Fammers. Such vonduct will subsumtinfly lossen
competilion and ultimately harm the supply of dairy products 10 the public. Such
harm is not ourweiglied by the small benefits identified by the ACCC in the draft
Netermaination

2. As previotsly advised, almost all vendors have recently signed a S yeur Frunchisce
Agreentenl with Dairy Furmers. Rorth Dairy Farmers and Fraochise Owacrs are
herefors bound by the torms of the Franchise Agreemonts for § yoars, The MVA was
unable at the Pre-Determination Conterence t specify in any detail what conduct they
ropore to engage in over the next 5 years, in respect of Dairy Farmars’ Frankhise
System. In Dairy Fanners™ opinion, it is impossible to dotcrmine what public bencfits
{il' uny) will resub from conduct which cannot e specificd. Dairy Farmers submits
that it j& tierefore fmpnssible for the ACCC to determine that there will be public
benefits in respect of dealings with Duiry Furmicrs which are outweighed by the
detimenty sel vyt in the dratt Determinnsion.

3. ‘I'hc claim that vendors have an uneyunl hargaining positdon is not true in respect of
Dairy Tarmers' Franclise Owncrs.  Fraachise Owners actively megobinte with
Dairy Farmicrs the temos of the Franchise Agresmunts and the sngoing operation and
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management of the Franchise System in South Auslralin. Dairy Farmers must finsd
consult with clected representatives of Franchise Owners before implementing
chsngey (v the Franchise System. Without the outhorisation this simation will sdll
continne.

4, If notwithstanding the above, the ACCC propvses W smant the authonsation then
Dairy Fapners is converned that the ACCC should provide that:

(a)

(b)

©

(@)

(=)

4]

the authorisalion ypecilics precively whut conduct the MVA is authorised to
engage in, in respect of the Dairy Farment’ Franchine Sysiem;

there is no obligaion un Dairy Farmers to re-nepotiate existing Fronchise
Agreemenrts as part of the authorisation;

any informaton obtamed by the MVA as pant of its discussions with
Dairy Farmers and with National Foods Milk Limited {“Nadonal Foods™),
must not be shared with vendors represented by the MVA who have mo
involvement wilh a particular processor. Dairy Farmers aprees with the
comments made by National Feods in ils submission dated 18 March 2005 in
Tespect of “ring-feacing” of confidential information:

the authorigation is granted only in respect of collecrive bargaining and does
not provide a blanket protecrion for any ather conduet or any provision of a
negotimted contract which infringes the Trude Practices Ace 1974 (Cth);

the suthorisation only covers vendors residing and operating businesses in
South Australiu und doee not spply to vendors who reside ar aperore
busincsses in other States or Temitories of Australia. The MVA is not
auttiorised (0 gct in Tespact of ony such persons; and

the MVA must notity Dairy Farmers of all communications given 1w
Dairy Farmers’ Franchise Owners, Dairy Farmers should be uble (1 ensure
that the MV A sccurately repors 1o Doiry Farmers’ Franchiye Owners what it is
authoriscd 10 do. Dairy Farmers acknowledges the MVA’s advice at the Pre-
Determination Cinference that it is willing to do this.

Please contact me il you have any questions.

Yours sincercly

Alison Mesres

Partner

Email: alison. mearcai@addizonslawyerx.com. au
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