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Glossary 

ACCC  Australian Competition and Consumer Commission 

Act  Trade Practices Act 1974 

AEMC  Australian Energy Markets Commission 

AER  Australian Energy Regulator 

code  National Electricity Code 

ECCSA Electricity Consumers Coalition of SA 

EMRF  Energy Markets Reform Forum 

ER  Energy Response Pty Ltd  

EUCV  Energy Users Coalition of Victoria 

EUAA  Energy Users Association of Australia  

MCE  Ministerial Council on Energy 

NECA  National Electricity Code Administrator 

NEM  National Electricity Market 

NEMMCO National Electricity Market Management Company 
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1. Introduction 

On 3 March 2005, the Australian Competition and Consumer Commission (ACCC) 
received applications for authorisation (Nos A90955, A90956 and A90957) of 
amendments to the National Electricity Code (code). The applications were submitted 
by the National Electricity Code Administrator (NECA). 

NECA has proposed amendments to the provisions of the code which relate to the 
extension of the reserve trader sunset.  

The chapter 3 alterations will allow the National Electricity Market Management 
Company (NEMMCO) to enter reserve contracts for a further 12 months, prior to 1 
July 2006. Similarly, the change to derogations under chapter 8 of the code will extend 
NEMMCO’s ability to contract non-scheduled reserves until 30 June 2006. 

NECA claims that these amendments to the code are necessary and will prevent the 
expiration of the reserve trader powers of NEMMCO during a time of change in the 
governance arrangements. 

Authorisation under Part VII of the Trade Practices Act 1974 (Act) provides immunity 
from court action for certain types of market arrangements or conduct that would 
otherwise be in breach of Part IV of the Act. 

The ACCC has prepared this draft determination outlining its analysis and views on the 
applications for authorisation of the reserve trade amendments to the code. Chapter 2 of 
this draft determination sets out the statutory test that the ACCC must apply when 
assessing an application for authorisation. Chapter 3 contains an outline of the ACCC’s 
public consultation process. The ACCC’s analysis of the proposed code changes is set 
out in chapter 4 and the ACCC’s draft determination is in chapter 5. 
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2. Statutory test 

The applications were made under subsections 88(1) and 88(8) of the Act. 

Applications made under subs 88(1) of the Act are for authorisation to make a contract 
or arrangement, or arrive at an understanding, a provision of which would have the 
purpose, or would or might have the effect, of substantially lessening competition 
within the meaning of s 45 of the Act; and to give effect to a provision of a contract, 
arrangement or understanding where the provision is, or may be, an exclusionary 
provision within the meaning of s 45 of the Act. Further sub s 88(6) provides that an 
authorisation made under subs 88(1) has effect as if it were also an authorisation in the 
same terms to every other person named or referred to in the application. 

Applications made under subs 88(8) of the Act are for authorisation to engage in 
conduct that constitutes, or may constitute, the practice of exclusive dealing in 
accordance with the provisions of s 47 of the Act. Further, subs 88(8AA) provides that 
where authorisation has been granted under subs 88(8) and this particular conduct is 
expressly required or permitted under a code of practice, the authorisation applies in the 
same terms to all other persons named or referred to as a party or proposed party to the 
code. Authorisations may also apply to any corporation who becomes a party in the 
future. 

The Act provides that the ACCC shall only grant authorisation if the applicant satisfies 
the relevant tests in subs 90(6) and 90(8) of the Act. 

Subsection 90(6) provides that the ACCC shall grant authorisation to arrangements 
with the purpose or effect of substantially lessening competition or exclusive dealing 
arrangements (other than third line forcing) only if it is satisfied in all the 
circumstances that: 

 the provisions of the proposed contract, arrangement or understanding would result, 
or be likely to result, in a benefit to the public 

 that benefit would outweigh the detriment to the public constituted by any lessening 
of competition that would, or would be likely to result from the proposed contract, 
arrangements or understanding. 

Subsection 90(8) provides that the ACCC shall grant authorisation to exclusionary 
provisions or third line forcing arrangements only if it is satisfied in all the 
circumstances that the proposed provision or conduct would result, or be likely to 
result, in such a benefit to the public that the proposed contract, arrangement, or 
understanding should be allowed. 

In considering whether or not to grant authorisation the ACCC must consider what the 
position is likely to be in the future if authorisation is granted and what the future is 
likely to be if authorisation is not granted. 

If the ACCC determines that the public benefits do not outweigh the detriment to the 
public constituted by any lessening of competition, or that the public benefits likely to 
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result from the proposed conduct or arrangements are not such that the proposed 
conduct or arrangements should be allowed, the ACCC may refuse authorisation or 
grant authorisation subject to conditions. 

The value of authorisation for the applicant is that it provides protection from action by 
the ACCC or any other party for potential breaches of certain restrictive trade 
provisions of the Act. It should be noted, however, that authorisation only provides 
exemption for the particular conduct applied for and does not provide blanket 
exemption from all provisions of the Act. Further, authorisation is not available for 
misuse of market power (s 46). 

A more expansive discussion about the ACCC’s authorisation process and the statutory 
test that the ACCC applies can be found in the Guide to authorisations and 
notifications, ACCC, November 1995. 
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3. Public consultation process 

The ACCC has a statutory obligation under the Act to follow a public process when 
assessing an application for authorisation. 

The ACCC received the applications for authorisation of amendments to the code on 
3 March 2005. Notification of the applications and a request for submissions was 
placed on the ACCC’s website1 on 4 March 2005. Although not required under the Act, 
interested parties were asked to make submissions to the ACCC regarding their views 
on the issues of public benefit and anti-competitive detriment arising from 
implementation of the proposed amendments to the code. The ACCC received five 
submissions. 

The ACCC has produced this draft determination outlining its analysis and views of the 
amendments to the code according to the statutory assessment criteria set out in 
chapter 2. The ACCC invites NECA and interested parties to notify it in writing by 
20 April 2005, 14 days after date of draft determination whether they wish the ACCC 
to hold a conference in relation to this draft determination.2 Alternatively, NECA and 
interested parties may make written submissions to the ACCC. These must be received 
by 22 April 2005. 

If a conference is requested, it will be held at a time and place to be notified. NECA, 
interested parties who receive a copy of the draft determination and any interested 
parties whose presence the ACCC considers appropriate are entitled to participate. 

Following the conference, the ACCC will take into account any relevant issues raised 
and any related submissions, and issue a final determination. If no conference is called 
or written submissions received, then the draft determination will form the basis of the 
final determination. 

A person dissatisfied with the final determination may apply to the Australian 
Competition Tribunal for its review. 

                                                 

1 www.accc.gov.au 

2 For the purposes of the conference, an interested person is a person who has notified the ACCC in 
writing that the person, or a specified unincorporated association of which the person is a member, 
claims to have an interest in the applications and the ACCC is of the opinion that the interest is real 
and substantial. 
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4. Extension of Reserve Trader Sunset 

4.1 Background 

The applications for authorisation relate to proposed code changes to extend the reserve 
trader, reliability safety net, provisions of the code for a further 12 months, until 1 July 
2006.  

The reserve trader provisions were initially established as an interim measure in a time 
of network change, to be replaced with more permanent arrangements that would 
ensure the reliability of the electricity network. These interim measures were initially 
due to expire 1 July 2003 but have since been extended to 1 July 2005.  

Reserve is defined in the code as short term capacity reserve, medium term capacity 
reserve and non-scheduled reserve. The reserve trader arrangements form a reliability 
safety net, by allowing NEMMCO to enter into contracts for reserves to ensure that the 
reliability of supply meets the standards determined by the Reliability Panel.  

The proposed code changes seek to amend clauses 3.12.1(a), 3.12.1(b) and derogations 
(chapter 8) part 7 section 2, prior to 1 July 2006. Similarly, changes are sought to 
derogations (chapter 8) part 7 section 3 which will allow NEMMCO to enter into non-
scheduled reserve contracts up until 30 June 2006.  

4.2 Issues for the ACCC  

The proposed extension of the reserve trader arrangements beyond its current expiry 
date must satisfy the statutory test set out in chapter 2. The ACCC must assess whether 
the extension of the reserve trader arrangements will provide any benefits to the public, 
and whether any such benefits will outweigh the detriments associated with the 
possible anti-competitive effect of these changes to the code. 

4.3 What the applicant says 

The proposed code changes have been sought by NECA as a means to ensure the 
reliability and security of electricity supply within the national electricity market 
(NEM) during a period of change to the governance arrangements.  

In August 2003 the ACCC authorised an extension of the reserve trader provisions on 
the condition that NECA undertake an extensive review of the arrangements prior to 
July 2004. NECA claims that due to the ensuing changes to the governance 
arrangements the review was not undertaken. The Reliability Panel did, however, 
commence a review of the guidelines which govern NEMMCO’s powers to enter into 
reserve trader contracts and to issue directions for reliability. 

In December 2004 the Reliability Panel commenced consultation regarding a further 
extension of the reserve trader provision. NECA suggests that the long term application 
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of the reserve trader provisions or an alternative arrangement may be an important 
concern for the Australian Energy Market Commission (AEMC) once it is established. 

4.4 What the interested parties say 

The ACCC received five submissions in response to the application for extension of the 
reserve trader provisions.  

A joint submission was received from the Electricity Consumers Coalition of SA 
(ECCSA), the Energy Users Coalition of Victoria (EUCV) and the Energy Markets 
Reform Forum (EMRF). The submission claims that, due to limited market 
development, the extension of the reserve trader for a further 12 months is essential. 
The ECCSA, EMRF and EUCV support the extension to ensure the security of supply 
in South Australian and Victorian regions in the coming period. They also encourage a 
review into market arrangements. 

The ACCC also received a joint submission from the Energy Users Association of 
Australia (EUAA) and Energy Response Pty Ltd (ER). The EUAA/ER also support the 
extension of reserve trader provisions for a further 12 months based on: 

 the uncertainty surrounding the changing governance arrangements 

 reserve supply concerns in Victoria/South Australia in the 2005–06 summer 
period 

 the perceived risk that the market alone would not meet supply needs to 
maintain the necessary reserve margin. 

EUAA/ER raise concerns over NEMMCO’s ability to contract required reserves, citing 
demand-side management as a key to meeting reserve shortfalls. The submission 
claims that education and the simplification of the tender and reserve trader processes 
are necessary to encourage demand-side involvement in the contracting of reserves.  

TransGrid and Powerlink also support the proposed extension of the reserve trader 
provisions. Powerlink recognises that changes to the governance arrangements have 
made a review difficult at this time. TransGrid supports the 12 month extension, but 
has called for a review of the guidelines that govern NEMMCO’s powers to exercise 
the reserve trader provisions. 

TXU is opposed to the extension of the provisions. TXU believes that a state of 
“permanent transition” has been created by the continuation of the reserve trader 
powers. TXU objects to the continuation of these provisions due to questions over its 
design and necessity. TXU claims that the reserve trader powers: 

 are of limited effectiveness 

 are excessively expensive for customers 

 obscure demand-side responses 
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 result in inadequate investment within the market  

 are more expensive than a long-term solution, such as a dedicated reserve plant. 

TXU suggest, as it had done in 2003, that the reserve trader provisions should be left to 
expire to allow the market to respond. Failing that, a review could be conducted and the 
safety-net could be reinstated under the new governance arrangements by the AEMC. 

A number of the submissions raise concerns over the ability of NEMMCO to contract 
the level of supply needed to meet reserve margins through the reserve trader 
provisions. The submissions cite the limited success of reserve contracting during the 
summer peak 2004–05. This was largely seen within the submissions as an event which 
placed doubt over the full value of the reserve trader provisions and was identified as 
an area for investigation.  

NECA also received four responses during its consultation process, from Vicpower 
Trading, Hydro Tasmania, TransGrid and TXU. Vicpower Trading and Hydro 
Tasmania supported the proposal for the extension of the reserve trader provisions. The 
remaining submissions were reaffirmed with submissions to the ACCC. 

4.5 ACCC’s considerations 

The ACCC recognises the possible issues, with respect to competition, that the 
authorisation of the reserve trader provisions raise. It has reviewed the issues raised 
within the submissions to the ACCC and NECA and believes that the reserve trader 
provisions may: 

 diminish incentives for the market to respond to reserve shortfalls due to an 
ongoing reliance on central intervention 

 result in under-investment, further entrenching the need for a reserve trader 
mechanism. Since the costs of reserve trader contracts are spread across the 
market it is possible that market participants will not respond appropriately to 
price signals, impacting adversely on investment decisions within the market 

 result in marginally higher prices for customers, compared to likely prices in a 
competitive market environment, due to the risk premium incurred by 
customers resulting from the safety net provisions 

 result in more costly negotiated contracts due to the emergency nature of the 
reserve trader powers and the potentially weak bargaining position that 
NEMMCO is then placed in, as compared with the costs of a long-term solution 

While the issues of competition are significant to the ACCC’s consideration of the 
application for authorisation, it is believed that the authorisation of the reserve trader 
provisions will provide a number of benefits to the public. 
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In its determination of August 2003, the ACCC considered the existing alternatives to 
the reserve trader arrangements.3 It was decided that the viable alternative arrangements 
were likely to have a greater distortionary effect on the market than the reserve trader 
provisions. The alternative arrangements considered were those which NEMMCO 
would rely upon if the reserve trader was not in place, including: 

• involuntary load shedding 

• use of directions 

• imposition of mandatory restrictions.  

The ACCC remains convinced the distortionary effects of these alternatives would 
result in a less optimal outcome to the public, compared to the reserve trader 
provisions, and reaffirms the reasoning set out in the ACCC’s previous determination. 4 

In its previous determination the ACCC also marked the development of demand-side 
responses as being a significant factor in determining the ongoing necessity of reserve 
trader functions. The ACCC stated that when 

demand side participation is fully developed there should no longer be a need for a reserve 
trader/ reliability safety net. However, until the market develops to such a point, the reserve 
trader/reliability safety net provisions assure stakeholders that the market will deliver at all 
times. 5 

At this time the ACCC recognises that the desired development on the demand-side has 
been slow in occurring and the achievement of “full development” remains highly 
doubtful.  

TXU suggests that the demand-side of the market would react to price signals if the 
reserve trader provisions were removed. However, the ACCC considers that customers 
continue to have limited sensitivity to high prices in peak periods. This is due to 
difficulties in ascertaining accurate price signals by customers. The ACCC also 
acknowledges EUAA/ER’s suggestion that perceived complexity within reserve trader 
processes and limited customer awareness of the reserve trader provisions may inhibit 
appropriate demand-side responses and considers this to be an area requiring further 
investigation.  

With these considerations in mind, at the present time the ACCC sees the need to 
assure stakeholders of the reliability of supply in times of reserve shortfall due to 
continued limitations on demand-side responses.  

Further the ACCC believes a number of compelling reasons for extending the reserve 
trader have evolved since its August 2003 determination. These include: 

                                                 

3 ACCC, Final Determination- Extension of Reserve Trader, 6 August 2003, p.9 

4 ibid 

5 ibid, pp.9-10 
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• the instability created by changes to governance arrangements 

• delays to key network enhancements  

• the postponement of a review into alternatives to the reserve trader provisions. 

Governance arrangements 
The ACCC considers the difficulties created by changes in the governance structure 
within the energy sector as being significant in assessing the application for 
authorisation.  

In 2003 the Ministerial Council on Energy (MCE) announced a decision to replace 
NECA, the administrator of the electricity code, with two new regulatory bodies, the 
AEMC and the Australian Energy Regulator (AER). While this decision was intended 
to come into effect during the present authorisation period, delays have made for a 
longer than expected transition phase.  

The ACCC recognises that the governance changes have created a climate of 
uncertainty which would be exacerbated by the removal of the reserve trader functions. 
The ACCC notes a significant number of market participants cite this as a key reason 
for supporting the proposed extension. The ACCC also recognises that for efficiency 
reasons organisational continuity is necessary in conducting the necessary investigation 
into the reserve trader and its alternatives, which has been hindered by these 
governance changes. 

Network enhancements 
The ACCC considers delays to the completion of the Basslink interconnector as 
providing significant impetus for the extension of reserve trader powers. The Basslink 
interconnector was expected for completion by November 2005, as such, NEMMCO’s 
predictions regarding supply reliability and reserve needs for 2005–06 were based on 
this assumption.  Recent delays of up to 6 months raise serious concerns regarding the 
reliability of electricity supply in the Victoria and South Australia regions during the 
expected summer peak which the interconnector was expected to resolve.6  

Review process 
The ACCC still considers an investigation into alternatives to the reserve trader 
provisions is necessary before the reserve trader provisions are abandoned.  

In its August 2003 decision the ACCC stated: 

Given the significance of this issue…it is necessary that any review must involve wide 
consultation among code participants and interested parties. Moreover, the Commission 
considers it essential that a review squarely addresses the necessity for the provisions to be 
maintained beyond the revised sunset date. 7 

                                                 

6 NEMMCO, Australia’s National Electricity Market: Statement of Opportunities 2004, 2004, p.6 

7 ACCC, op cit, p.11 
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It also stated that 

…the Commission is willing to acknowledge that the market needs more time to gain further 
information regarding the full impact reserve trader/reliability safety net provisions have on the 
market. 8 

It is evident to the ACCC that no review of the reserve trader functions or alternative 
measures has been undertaken up to the present time and the full impact of the reserve 
trader has not been appropriately assessed since the previous authorisation period.  

The ACCC recognises that changes to the governance structure have impacted upon the 
initiation of a thorough investigation into alternatives to the reserve trader arrangements 
and impeded the resolution of issues previously cited by the ACCC regarding the 
reserve trader functions.  The ACCC, however, maintains its resolve that an extensive 
review is necessary in establishing the most appropriate means to assuring supply 
reliability and network security within the NEM. It considers that progression without 
this consultation would result in an ill-considered and less-than-optimal alternative and 
will lack the appropriate level of stakeholder confidence in the regime.  

Conclusion 
From the foregoing discussion it is evident that there are a number of significant public 
benefits in extending the reserve trader provisions for a further 12 months. It is also 
clear that these benefits will not indefinitely outweigh the competitive detriments of the 
reserve trader provisions.  

The ACCC views many of the benefits of the reserve trader provisions, arising from 
reduced uncertainty as the new governance arrangements are implemented and delayed 
network enhancements go forward, as being of short duration. It also expects that 
ongoing demand-side development will provide greater scope to market participants in 
finding beneficial alternatives to the reserve trader provisions achieved through greater 
clarity of price signals within the NEM.  

The ACCC acknowledges NEMMCO’s ability to engage in reserve contracts may 
impede competition within the NEM but considers that, at the present time, the benefits 
associated with extending the reserve trader provisions outweigh any public detriment 
associated with this extension.  

The extension of the reserve trader provisions should enhance certainty in a period of 
instability within the NEM due to governance changes and reliability concerns. The 
continued operation of the reserve trader provisions will also ensure the reliability of 
supply within the NEM, and may prevent more distortionary measures from being 
instituted.  

Therefore the ACCC supports a temporary extension to the reserve trader provisions as 
a means of maintaining reliability and security within the power system and certainty 
amongst stakeholders.  The ACCC also considers a review into the reserve trader 
provisions to be important and will support an investigation into the reserve trader 
arrangements by the AEMC when it comes into effect. 
                                                 

8 ACCC, op cit, p.10 
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5. Draft Determination 

On 3 March 2005, the ACCC received applications for authorisation (Nos A90955, 
A90956 and A90957) of amendments to the code.  

The applications were submitted by NECA, under Part VII of the TPA. The code 
changes relate to the extension of the reserve trader provisions in the NEM.  

The applications were made under subs 88 (1) and 88 (8) of the Act to: 

 make or give effect to a contract or arrangement, or arrive at an understanding, 
where a provision of that proposed contract, arrangement or understanding would 
be, or might be, an exclusionary provision within the meaning of s 45 of the Act 
(Form A) 

 make or give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would or might have the effect, of 
substantially lessening competition within the meaning of s 45 of the Act (Form B) 

 engage in conduct that constitutes or may constitute the practice of exclusive 
dealing, within the meaning of s 47 of the Act (Form E). 

For the reasons outlined in section 4.5 of this determination, the ACCC proposes, 
subject to any pre-determination conference requested pursuant to s 90A of the Act, to 
grant authorisation to applications A90955 and A90956 pursuant to subs 88(1) of the 
Act and to grant authorisation to application A90957 pursuant to subs 88(8) of the Act. 

 


