Australian
Competition &
Consumer
Commission

GPO Box 520
Our Ref: C2005/407 Melbourne VIC 3001
Your Ref: Accc/miaa/variation Level 35 The Tower
Contact Ofticer: Jaime Norton 260 Elizabeth “rreer
Contact Phone: 03 9290 1885 Melhaurme VIC 2000
ph {03)9290 1800
23 March 2005 C fax (03) 96633699
\/\/WW.&CCC.QO\’.ZU
Hank Spier
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Neutral Bay NSW 2089

Dear Mr Spier

Re: Mortgage Industry Association application for minor variation of authorisation
A90880 - interested party consultation

I refer to the above mentioned application for minor variation of authorisation A90880
lodged with the Australian Competition and Consumer Commission (the ACCC) on
3 March 2005.

Please find enclosed, for your information, a copy of the letter that the ACCC sent to
potentially interested parties as part of its public consultation process. Interested parties have
been requested to provide any submissions by 8 April 2005.

All publicly available submissions will be posted on the ACCC internet site at
<www.acce.gov.au>, At the end of the consultation period the ACCC will arrange for you to
receive a copy of all publicly available submissions received in relation to the application.

This letter has been placed on the ACCC’s public register. If you wish to discuss any aspect
of this matter, please do not hesitate to contact Ms Jaime Norton on (03) 9290 1885.

Yours sincerely

C.

\

Gavi Jones
A/g Director
Adjudication Branch
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Mr Bob Stanton

Chairman

Council of Small Business Organisations of Australia
PO Box E445

Kingston ACT 2604

Dear Mr Stanton

Re: Application for Minor Variation to Authorisation A90880 lodged by the Mortgage
Industry Association of Australia

The Australian Competition and Consumer Commission (the ACCC) has received an
application for minor variation to Authorisation A90880 from the Mortgage Industry
Association of Australia (MIAA).

The ACCC seeks your comments on MIAA’s application for minor variation of
Authorisation A90880 (hereafter referred to as the Application). Comments can be provided
to the ACCC by email, fax or posted to the contacts shown at the end of this letter.

Background

MIAA states that it is the peak body for the mortgage industry in Australia with
approximately 5740 members, being 75% of Australian mortgage brokers, lenders and
managers and 40-50% of Australian loan writers.

Authorisation A90880 was granted by the ACCC on 18 February 2004, in relation to the
MIAA’s Disciplinary Rules which are part of the regime governing the conduct of its
members. Essentially, these Disciplinary Rules enforce the MIAA’s Code of Practice, which
in turn outlines the standards that members have to adhere to and to which all MIAA
members must agree to be bound.



Specifically, the Disciplinary Rules outline the process for investigation of complaints,
expulsion of members and refused applications for membership and accreditation. In
addition, they contain information about the MIAA Tribunal. Further details of the
Disciplinary Rules and the ACCC’s determination authorising the rules are available from the
ACCC’s website at http:///www.accc.gov.au and follow the follow the public registers link to
the authorisations public register.

While the ACCC authorised the Disciplinary Rules, authorisation was not sought, or granted,
for the MIAA’s Code of Practice or other parts of its governance regime.

The authorisation process

The ACCC is the Australian Government agency responsible for administering the Trade
Practices Act 1974 (the Act). A key objective of the Act is to prevent anti-competitive
conduct, thereby encouraging competition and efficiency in business, resulting in a greater
choice for consumers in price, quality and service.

The Act, however, recognises that the public interest may not always be met by the operation
of competitive markets. The authorisation process in the Act addresses this eventuality by
allowing the ACCC to grant immunity from the application of many of the restrictive trade
practices provisions of the Act in certain circumstances. In order to grant authorisation the
ACCC must generally be satisfied that the public benefit arising from the particular conduct
outweighs any detriment, particularly anticompetitive detriment, arising from the conduct.

Minor variation

The Act allows a party to an existing authorisation to apply for a minor variation to that
authorisation. Before the ACCC can progress an application for minor variation, it must be
satisfied that the variation is minor and does not involve a material change in the effect of the
authorisation.

If the ACCC accepts the variation is minor, it may only make the variation to the existing
authorisation if it is satisfied that, in all the circumstances, the variation would not result, or
would be likely not to result, in a reduction in the benefit to the public that arose from the
original authorisation.

In assessing the likely impact of a minor variation application on the existing overall benefit
to the public of an authorisation, the ACCC undertakes a public consultation process seeking
comments on the application from interested parties. Following the consultation process, the
ACCC issues a final decision. No draft decision is issued in response to minor variation
applications.




The Application

MIAA seeks to vary authorisation A90880 to reflect changes to its Disciplinary Rules since
authorisation was originally granted. A copy of MIAA’s Application, including a marked up
version of the Disciplinary Rules showing the changes, and a clean copy of the rules
incorporating the relevant changes, is available at the ACCC’s website at
http://www.acce.gov.au and follow the public registers link to the authorisations public
register.

The Application also includes amended copies of the MTAA’s Code of Practice and
Constitution as well copies of the MIAA’s Advertising Guidelines and Code on Alternative
Forms of Remuneration, both of which have recently been added to the Code of Practice.
While these documents do not form part of the current Application, given that they are

intrinsically related to the Disciplinary Rules, they are provided as background information.
Your views are sought

The views of interested parties are sought on the following aspects of the Application.
Minor variation

To assist the ACCC in its consideration of whether the variation sought in the Application is
in fact a minor variation, that is, it does not involve a material change in the effect of the
authorisation, you are invited to make a written submission to the ACCC regarding the likely
effect in broad terms of the proposed variation on Authorisation A90880.

Assessment of minor variation

Should the ACCC conclude that the proposed changes to Authorisation A90880 constitute a
minor variation, the ACCC is then required to determine whether the proposed variation
would result, or would be likely to result, in a reduction in the benefit to the public that arose
from the original authorisation.

To assist the ACCC in its consideration of MIAA’s Application, you are invited to make a
written submission to the ACCC regarding the likely public benefits and effects on
competition of the proposed variation to Authorisation A90880.

Providing submissions to the ACCC

The ACCC asks for submissions to be in writing so they can be made publicly available.
Submissions are placed on a public register and may be also placed on the ACCC’s website
located at http://www.accc.gov.au. The ACCC may, where it is considered appropriate,

supplement written submissions with discussions with relevant parties on a mutually
convenient basis.




Should you lodge a submission with the ACCC you may request that information included in
the submission be treated as confidential and not placed on the public register or website.
The ACCC may take confidential information into account during its assessment of an
authorisation application. Guidelines for seeking confidentiality are enclosed for your
information.

If you wish to lodge a submission would you please address it to:

The General Manager

Adjudication Branch

Australian Competition & Consumer Commission
P OBox 1199

DICKSON ACT 2602

Submissions can also be lodged by e-mail to adjudication(@accc.gov.au or faxed on
(02) 6243 1211.

If you wish to provide a submission in relation to MIAA’s application for minor variation,
please do so by Friday, 8 April 2005.

If you would like a hard copy of the Application, or if you have any questions in relation to

this letter, please contact the officer within the ACCC responsible for this matter, Ms Jaime
Norton, on (03) 9290 1885.

Yours sincerely

;} ol

\Gavin Jones
A/g Director
Adjudication Branch



GUIDELINES FOR CONFIDENTIALITY CLAIMS

The process whereby the Commission assesses applications for authorisation or notification
is very public, transparent and consultative. The Trade Practices Act 1974 (the Act) requires
the Commission to maintain a public register in respect of authorisation and notification
applications.

Applicants and interested parties can request that a submission, or part of a submission, be
excluded from the public register.

The Commission is required under the Act to exclude from the public register upon request

Antozla ~£
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(1) secret formulae or process;

(i)  the cash consideration offered for the acquisition of shares in the capital of a body
corporate or assets of a person; or

(i11)  the current manufacturing, producing or marketing costs of goods or services.

However, even if a document does not meet these technical requirements, the Commission
may still grant confidentiality where, in the Commission’s view, it is desirable to do so.

The Commission also has the discretion, under s89 of the Act, to exclude material from the
public register if it is satisfied that it is desirable to do so, either by reason of the confidential
nature of the material or for any other reason. The Commission expects that a party claiming
confidentiality on these grounds will present a case for its treatment in this manner.

Under Regulation 24 of the Trade Practices Regulations, when a request for confidentiality is
made to the Commission:

(a) where the request is that a whole document be excluded, the words “Restriction of
Publication Claimed” should appear in red writing near the top of each page; and

(b) where the request is that part of a document be excluded, the words “Restriction of
Publication of Part Claimed” should appear in red near the top of the first page of
each document, and the part for which confidentiality is claimed should also be
marked in red. A submission of more than 5 pages should also include a description
of the whereabouts of the parts for which confidentiality is claimed.

Applicants, as a matter of course, should remove headers claiming “confidential
communication” from all Emails and otherwise, unless they have a particular piece of
information that they justify to the Commission deserves exclusion from the public register.
If confidentiality is not requested but a header cannot be removed, it should be clearly stated
at the beginning of the communication that confidentiality is not requested.

If the Commission denies a confidentiality request, the requesting party may ask that the
material be returned. As a matter of practice, the Commission will specify a period (usually
14 days) in which they can request the return of such material. Upon response, the
Commission will return the original material and destroy all associated copies. The
Commission will not consider this material when reaching its decision.

If the Commission does not receive a response within the specified period, the original
material will be placed on the public register.

Information or documents granted confidentiality may be used by the Commission pursuant
to its powers generally under the Trade Practices Act.
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Name

Company

.| Mr Bob Stanton

Chairman

Council of Small Business
Organisations of Australia
PO Box E445

Kingston ACT 2604

2.| Mr Chris Connolly Financial Services Consumer Policy
Director Centre
Law Faculty
Rom 1212, Mathews Building
University of NSW 2052
3.| Mr Chris Field Australian Consumers Association
Chairman 57 Carrington Road
Marrickville NSW 2204
4.0 Ms Karen Cox Consumer Credit Legal Centre (NSW)
Manager Inc
Level 1, 72-80 Cooper Street
SURRY HILLS NSW 2010
5.| Ms Su Consumer Credit Legal Service (WA)
Mahalingham 8™ Floor, City Arcade Tower
Director 207 Murray Street
PERTH WA 6000
6.| Ms Carolyn Bond Consumers Federation of Australia
Chair C/- Consumer Credit Legal Service
Victoria
1 Floor, 11-19 Bank Place
MELBOURNE VIC 3000
7.} Mr Richard Department of Justice
O’Sullivan GPO Box 1722
Commissioner of Darwin NT 0801
Consumer Affairs
8.| Mr Mark Bodycoat Office of Consumer and Business
Commissioner for Affairs
Consumer Affairs Attorney-General's Department
GPO Box 1719
Adelaide SA 5001
9.| Mr Roy Ormerod Office of Consumer Affairs and Fair
Director ‘Trading
GPO Box 1244
Hobart TAS 7001
1J Ms Elizabeth Kelly | Department of Justice and Community
Commissioner for Safety
Fair Trading GPO Box 158
Canberra City ACT 2601
11| Dr David Cousins Consumer Affairs Victoria
Director GPO Box 123A
Melbourne VIC 3001
12 Mr Matt Miller Department of Tourism, Racing and
Commissioner for Fair Trading
Fair Trading GPO Box 3111
Brisbane QLD 4000
13 Mr Patrick Walker Department of Consumer and
Executive Director Employment Protection
Consumer Locked Bag 14
Protection Cloisters Square WA 6850
14 Ms Jennifer Australian Securities and Investments
O'Donnell Commission

Deputy Executive
Director

GPO Box 9827

SYDNEY NSW 2001

Australian Securities and Investments
Commission

GPO Box 9827

SYDNEY NSW 2001




15 Dr John Laker Australian Prudential Regulation
Chairman Authority
GPO Box 9836
Sydney NSW 2001
16 Mr David Bell Australian Bankers’ Association
Chief Executive Level 3
Officer 56 Pitt Street
Sydney NSW 2000
17 Mr Steve Tucker Investments and Financial Services
Chief Executive Association Ltd
Officer Level 24
44 Market St
Sydney NSW 2002
14 Mr Steve French Competition and Consumer Policy
General Manager Division
Department of the Treasury
Langton Crescent
Parkes ACT 2600
19 Ms Sue Weston The Office of Small Business
General Manager Commonwealth Department of
Industry, Tourism and Resources
GPO Box 9839
Canberra ACT 2600
20 Mr Jim Easton Finance Brokers Association of
National President | Australia Ltd
PO Box 1026
Spring Hill Qid 4004
21 The Managing Lvl 7, 182 -186 Blues Point Rd
Director North Sydney 2060 NSW
Mortgage Choice
Limited
22 Mr Michael Tucker | Chief Executive Officer
General Counsel St George Bank
and Secretary PO Box R221
Royal Exchange NSW 1225
23 The Manager Australian Credit Union Network
GPO Box 4720
Sydney NSW 2001
24 Mr James Larkey Australian Association of Permanent
Executive Officer Buiiding Societies
PO Box 9021
16 Thesiger Court
Deakin ACT 2600
25 Ms Doreen Aussie Home Loans
Theseira Locked Bag 19
General Auditor Royal Exchange NSW 1225
2§ Mr David O’Connor | Office of Fair Trading

Commissioner for
Fair Trading

PO Box 972
PARRAMATTA NSW 2124




