
 

. 

 

 
Determination 

 

 

 

 

Applications for Authorisation
 

 

Amendments to the National Electricity Code
 

Tasmanian Ancillary Services – Chapter 8 
Derogation

 

 

 

 

9 March 2005
 

 

 

 Authorisation Nos: Commissioners:
 A90948 Samuel
 A90949 Willett
 A90950 Martin
  King
 File no: C2004/1956 Smith





Determination – Tasmanian Ancillary Services – Chapter 8 Derogation i 

Contents 

Glossary........................................................................................................................... ii 

1. Introduction.............................................................................................................. 1 

2. Statutory test ............................................................................................................ 2 

3. Public consultation process ..................................................................................... 4 

4. Tasmanian Ancillary Services................................................................................. 5 
4.1 Background .......................................................................................................... 5 
4.2 Issues for the ACCC ............................................................................................ 7 
4.3 What the applicant says........................................................................................ 8 
4.4 What the interested parties say............................................................................. 9 
4.5 ACCC’s considerations........................................................................................ 9 
 
5. Determination................................................................................................... 12 



 Determination – Tasmanian Ancillary Services – Chapter 8 Derogation ii 

Glossary 

AC  Alternating Current 

ACCC  Australian Competition and Consumer Commission 

Act  Trade Practices Act 1974 

code  National Electricity Code 

DC  Direct Current 

FCAS  Frequency Control Ancillary Services 

NECA  National Electricity Code Administrator 

NEM  National Electricity Market 

NEMMCO National Electricity Market Management Company 

QNI  Queensland-New South Wales Interconnector 
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1. Introduction 

On 22 December 2004, the Australian Competition and Consumer Commission 
(ACCC) received applications for authorisation (Nos  A90948, A90949, and A90950) 
of amendments to the National Electricity Code (code). The applications were 
submitted by the National Electricity Code Administrator (NECA). 

The applications are for a derogation which sets out that mainland National Electricity 
Market (NEM) participants should not pay for Frequency Control Ancillary Services 
(FCAS) required locally for Tasmania. Conversely, Tasmanian participants should not 
pay for FCAS services required locally on the mainland. The derogation is needed as 
Tasmania will not be interconnected with the other NEM regions at the time of its entry 
to the NEM. The derogation expires on 31 December 2006 at the latest. 

The proposed changes require NEMMCO to calculate the costs of regulation FCAS 
needed locally in each region and globally across the NEM. Local costs in the 
Tasmanian region will be allocated to Tasmanian market participants, and likewise for 
local costs on the mainland. Global costs will be allocated between Tasmania and the 
mainland proportionately to the regions’ traded energy. 

Authorisation under Part VII of the Trade Practices Act 1974 (Act) provides immunity 
from court action for certain types of market arrangements or conduct that would 
otherwise be in breach of Part IV of the Act. 

The ACCC has prepared this determination outlining its analysis and views on the 
applications for authorisation of the derogation. Chapter 2 of this determination sets out 
the statutory test that the ACCC must apply when assessing an application for 
authorisation. Chapter 3 contains an outline of the ACCC’s public consultation process. 
The ACCC’s analysis of the proposed derogation is set out in chapter 4 and the 
ACCC’s determination is in chapter 5. 
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2. Statutory test 

The applications were made under sub-sections 88(1) and 88(8) of the Act. 

Applications made under sub-section 88(1) of the Act are for authorisation to make a 
contract or arrangement, or arrive at an understanding, a provision of which would have 
the purpose, or would or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the Act; and to give effect to a provision of a 
contract, arrangement or understanding where the provision is, or may be, an 
exclusionary provision within the meaning of section 45 of the Act. Further sub section 
88(6) provides that an authorisation made under sub-section 88(1) has effect as if it 
were also an authorisation in the same terms to every other person named or referred to 
in the application. 

Applications made under sub-section 88(8) of the Act are for authorisation to engage in 
conduct that constitutes, or may constitute, the practice of exclusive dealing in 
accordance with the provisions of section 47 of the Act. Further, sub-section 88(8AA) 
provides that where authorisation has been granted under sub-section 88(8) and this 
particular conduct is expressly required or permitted under a code of practice, the 
authorisation applies in the same terms to all other persons named or referred to as a 
party or proposed party to the code. Authorisations may also apply to any corporation 
who becomes a party in the future. 

The Act provides that the ACCC shall only grant authorisation if the applicant satisfies 
the relevant tests in sub-sections 90(6) and 90(8) of the Act. 

Sub-section 90(6) provides that the ACCC shall grant authorisation to arrangements 
with the purpose or affect of substantially lessening competition or exclusive dealing 
arrangements (other than third line forcing) only if it is satisfied in all the 
circumstances that: 

 the provisions of the proposed contract, arrangement or conduct would result, or be 
likely to result, in a benefit to the public; and 

 that benefit would outweigh the detriment to the public constituted by any lessening 
of competition that would, or would be likely to result from the proposed contract, 
arrangements or conduct. 

Sub-section 90(8) provides that the ACCC shall grant authorisation to exclusionary 
provisions or third line forcing arrangements only if it is satisfied in all the 
circumstances that the proposed provision or conduct would result, or be likely to 
result, in such a benefit to the public that the proposed contract, arrangement, 
understanding or conduct should be allowed. 

In considering whether or not to grant authorisation the ACCC must consider what the 
position is likely to be in the future if authorisation is granted and what the future is 
likely to be if authorisation is not granted. 
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If the ACCC determines that the public benefits do not outweigh the detriment to the 
public constituted by any lessening of competition, or that the public benefits likely to 
result from the proposed conduct or arrangements are not such that the proposed 
conduct or arrangements should be allowed, the ACCC may refuse authorisation or 
grant authorisation subject to conditions. 

The value of authorisation for the applicant is that it provides protection from action by 
the ACCC or any other party for potential breaches of certain restrictive trade 
provisions of the Act. It should be noted, however, that authorisation only provides 
exemption for the particular conduct applied for and does not provide blanket 
exemption from all provisions of the Act. Further, authorisation is not available for 
misuse of market power (section 46). 

A more expansive discussion about the ACCC’s authorisation process and the statutory 
test that the ACCC applies can be found in the Guide to authorisations and 
notifications, ACCC, November 1995. 
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3. Public consultation process 

The ACCC has a statutory obligation under the Act to follow a public process when 
assessing an application for authorisation. 

The ACCC received the applications for authorisation of amendments to the code on  
22 December 2004. Notification of the applications and a request for submissions was 
placed on the ACCC’s website1 on 24 December 2004. Interested parties were asked to 
make submissions to the ACCC regarding their views on the issues of public benefit 
and anti-competitive detriment arising from implementation of the proposed 
amendments to the code. The ACCC received no submissions. 

The ACCC produced a draft determination outlining its analysis and views of the 
amendments to the code according to the statutory assessment criteria set out in 
chapter 2. Following the release of the draft determination on 2 February 2005, the 
applicant and interested parties were provided with the opportunity to call a pre-
determination conference or make written submissions in relation to the draft 
determination.2 

The ACCC did not receive a request for a pre-determination conference but a further 
submission was received from Origin Energy Limited (Origin). The submission is 
available from the ACCC’s public register. This determination takes into account 
matters raised in response to the draft determination. 

A person dissatisfied with the final determination may apply to the Australian 
Competition Tribunal for its review. 

                                                 

1 www.accc.gov.au 

2 For the purposes of the conference, an interested person is a person who has notified the ACCC in 
writing that the person, or a specified unincorporated association of which the person is a member, 
claims to have an interest in the application and the ACCC is of the opinion that the interest is real 
and substantial. 
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4. Tasmanian Ancillary Services 

4.1 Background 

Regulation ancillary services are a component of the range of FCAS that NEMMCO 
must procure to balance the frequency of the transmission network. Generally 
regulation ancillary services do not need to be acquired locally, although local 
capability is essential where regions are islanded. 

Tasmania is due to enter the NEM in May 2005. At the time of its entry to the NEM 
Tasmania will not be physically interconnected with the other NEM jurisdictions. This 
situation is anticipated to change in April 2006, with the commissioning of the Basslink 
interconnector with Victoria. 

As a consequence of the lack of interconnection, the prices of regulation ancillary 
services in Tasmania may potentially diverge significantly from those in the mainland 
jurisdictions.  

Current arrangements for the allocation of regulation ancillary services see the costs of 
the services allocated among NEM participants in all jurisdictions. It is assumed that 
the benefits of regulation ancillary services are generally shared equally by all 
participants and hence the costs are also allocated to all participants.  

However, Tasmania’s entry to the market does not easily fit the existing model, as local 
provision of regulation ancillary services will be required in Tasmania, even after 
interconnection.  (This is because Basslink will be a DC link between Tasmania and 
Victoria, and as such can not provide for FCAS to flow between the two regions.)  
NECA has come to the view that the current FCAS arrangements have the potential for 
regulation ancillary services costs to cause large transfers of wealth between the 
mainland jurisdictions and Tasmania.  

NECA considers that the risk of pricing disparities is increased by the limited number 
of NEM participants placed to provide regulation ancillary services in Tasmania, where 
the market is dominated by Hydro Tasmania. Lack of competition is likely to result in 
weak pricing discipline. 

Furthermore, it has been demonstrated that even a brief price divergence in ancillary 
services costs in one region can affect bidding patterns and the efficient operation of 
the market in other regions3. 

                                                 
3  In the ACCC’s Determination – Regional Pricing of Ancillary Services (17 September 2003) the following 

example is given:  “On 27 May 2003, South Australia was isolated from the rest of the NEM for approximately 
one hour. The price of FCAS during that hour increased dramatically and the total cost amounted to nearly $5 
million. Most of the costs stemming from these high prices were borne by generators throughout the NEM. The 
energy price outside South Australia, which would have normally been expected to reduce as supply in those 
regions would have increased, in fact rose to a maximum of $230/MWh as generators rebid their positions and 
withdrew generation in response to the high prices in the FCAS markets.” 
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To guard against the possibility of high prices in Tasmania impacting on the mainland,  
NECA proposes that a derogation be put in place to require NEMMCO to calculate the 
costs of regulation ancillary services needed in each region and globally across the 
NEM. Local regulation ancillary services costs in the Tasmanian region will be 
allocated to Tasmanian NEM participants, and likewise for local regulation ancillary 
services costs on the mainland. Global costs will be allocated between Tasmania and 
the mainland proportionately to the regions’ customer energy. 

4.1.1 Current Regulation Ancillary Services Pricing 
The existing code provisions (3.9.2A; 3.15.6A) for the allocation of regulation ancillary 
services costs provide that NEMMCO must determine an ancillary service price for 
each regional reference node in the market, for each dispatch interval (3.9.2A (a)).  

The price paid to each enabled ancillary service generating unit is based upon the 
ancillary service price in the region in which the enabled ancillary service generating 
unit is located (3.15.6A (a)). Market customers and market generators, however, pay a 
proportion of the total costs of regulation ancillary services for each trading interval 
across the market, which is equivalent to their proportion of total market customer or 
generator energy for that interval (3.15.6A (c) & (d)). 

4.1.2 Proposed Changes to Regulation Ancillary Services Pricing 
In broad terms, the proposed derogation sets out that NEMMCO must pursue the 
following procedure in allocating regulation ancillary services costs: 

1) Divide the regulation market ancillary services into global and local (regional) 
costs. 

2) Calculate these costs for each dispatch interval. 

3) Allocate the costs of regulation ancillary services required locally in Tasmania 
to NEM participants active in the Tasmanian region, and likewise for regulation 
ancillary services required locally on the mainland. 

4) Divide the costs of FCAS required globally between Tasmania and the 
mainland proportionally to customer energy use in those regions. 

The derogation also provides for NEMMCO to divide up the costs allocated to the 
Tasmanian region between individual generators and participants according to 
average rather than specific dispatch interval energy use in order to avoid metering 
difficulties. 

The derogation is scheduled to cease being in effect on either 31 December 2006 or 
when the code is changed to allow regional recovery of regulation ancillary services 
costs across the board, whichever is earlier. 
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4.1.3 Previous Ancillary Services Derogations 

National 
On 17 September 2003 the ACCC granted authorisation to amendments to the code 
allowing for, amongst other things, regional recovery of ancillary services costs, 
including some frequency control ancillary services (Authorisation Nos A40086, 
A40087 and A40088). Regulation ancillary services, however, were judged to be too 
complex to implement regional cost recovery at that time, and as a result such costs are 
still recovered nationally based on causer-pays factors.  

NECA has maintained the position that further improvements in cost recovery 
mechanisms are possible and desirable, and has identified regulation ancillary services 
as one area in which improvements may be made. For this reason, the proposed 
derogation envisages the implementation of more comprehensive regional recovery 
provisions for regulation ancillary services costs, and the implementation of these 
would trigger the termination of this derogation. 

Jurisdiction-Specific 
The principal derogations provided to a jurisdiction in an analogous position to 
Tasmania at the point of entry into the NEM concerned transitional arrangements for 
Queensland granted on 19 October 1998 (Authorisation Nos A90652, A90653 and 
A90654).  

As Queensland was not interconnected with New South Wales at the time in which it 
entered the NEM, transitional arrangements were put in place to accommodate its 
position, including for ancillary services. 

The transitional arrangements for ancillary services provided that NEMMCO could act 
as a body nominated by the relevant Minister in Queensland to contract with market 
participants to procure ancillary services. In settling the costs of these services, market 
participants in Queensland would pay only for the costs of the contracted services. 

The transitional arrangements set in place for Queensland differed from those proposed 
for Tasmania in that Queensland’s ancillary services requirements were to be procured 
by an explicitly different contractual mechanism to that covering the broader NEM, and 
also that there was no provision for the costs of global ancillary services. 

Furthermore, these transitional arrangements were drafted to terminate when 
Queensland became interconnected via a synchronous link, and duly terminated in 
February 2001 with the activation of the QNI interconnector. The activation of 
Directlink in 2000, a DC link between Queensland and New South Wales analogous in 
technical terms to Basslink, did not trigger the termination of the transitional 
arrangements. 

4.2 Issues for the ACCC  

To authorise these code changes, the ACCC must be satisfied that the proposed code 
changes facilitate a competitive and efficient electricity market, and that the subsequent 
benefits outweigh any anti-competitive detriment. 
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With respect to the statutory tests outlined earlier, some specific issues of note may be 
that the proposed code changes: 

 may be considered to be price fixing provisions, to the extent that participants 
are agreeing that a particular pricing mechanism be used to determine prices 

 may lessen anti-competitive arrangements, to the extent that separate cost 
recovery mechanisms for separate frequency control areas allocates costs more 
efficiently and removes the potential for cross subsidies 

 create investment signals through regional pricing, where high prices in regions 
can signify the need for facilities which can provide regulation ancillary 
services 

 may encourage the exercise of market power in specific regions 

 add further complexity to the code 

 do not automatically terminate when Tasmania become interconnected with 
mainland regions 

 do not include provisions which specifically protect Tasmanian consumers 
against excessive regulation ancillary services costs. 

4.3 What the applicant says 

In October 2004 NEMMCO proposed that based on generalised concern among market 
participants about the possible distorting effects of Tasmania’s entry into the NEM, 
market rules should be changed to allow regulation ancillary services costs incurred in 
the Tasmanian region to be recovered from market participants active in the Tasmanian 
region only.  

NEMMCO, in its letter to NECA states that it raised the matter with the Dispatch and 
Pricing Reference Group and the Tasmanian Retailer and determined that there was 
support within the market for action to be taken on this issue. 

Subsequently, NEMMCO wrote to NECA proposing code changes to implement 
limited regional recovery of regulation ancillary services costs, which was accepted by 
NECA and submitted to the ACCC for authorisation. 

NECA states that the derogation is appropriate in its current form and articulates the 
following rationale: 

As there is likely to be only a limited number of market participants capable of providing 
regulation ancillary services in Tasmania, the market can only provide limited pricing 
discipline. Consequently, there is the potential for significant wealth transfers to occur from 
mainland participants to Tasmanian participants as a result of these local regulation ancillary 
service requirements. 
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4.4 What the interested parties say 

The ACCC requested comments on the application for authorisation, but none were 
received. 
 
NECA sought comments on NEMMCO’s proposed derogation and received only one, 
from Hydro Tasmania, which had no specific concerns with the substance of the 
proposal: 
 

In relation to the [proposed derogation], we appreciate the desire for this interim measure, and 
have no issues with the proposal.  

Hydro Tasmania notes that there are some regulatory time periods which are of 
importance to the implementation of the derogation, of which the ACCC is mindful: 

The derogation proposal allows NEMMCO to collect data in Tasmania to calculate factors 
used for ancillary service settlement prior to Tasmanian entry into the NEM, and this is clearly 
desirable. However, this power is not available to NEMMCO until the derogation is in place. 
Therefore, it is desirable that the derogation be in place for at least 4 weeks prior to Tasmanian 
entry into the NEM. 

NEMMCO, in its letter to NECA, also notes the importance of timing to the 
implementation of the derogation: 

The derogation will not come into effect until systems are ready to implement these changes. 
Whilst NEMMCO will be making every effort for the required system changes to be 
implemented before Tasmanian entry, because of the limited time available there is some risk 
that the systems may not be ready for Tasmanian entry. 

4.5 ACCC’s considerations 

Terminating Provisions 

The ACCC has considered whether the derogation should terminate at the date of 
interconnection between Tasmania and the mainland – consistent with the code’s 
transitional provisions regarding Queensland's entry into the NEM. However, 
Queensland’s interconnection with the other NEM regions entailed its becoming a part 
of a wider synchronised frequency control area, whereas Tasmania will remain a 
separate frequency control area from the rest of the NEM. NEMMCO argues that in 
light of this, and the possibility that Basslink will at times be inoperative or otherwise 
constrained to provide regulation services in Tasmania, continuation of the derogation 
is desirable until the introduction of wider regional cost recovery arrangements.  

Origin’s submission also addressed the terminating provisions. Origin noted that 
because of the need to maintain Tasmania and the mainland as separate frequency 
control areas:  

… the derogation should operate for an indefinite period, rather than ending on the proposed 
latest expiry date of 31 December 2006. 

The ACCC considers that the terminating provisions of the derogation adequately 
address the circumstances of Tasmania’s entry and participation in the NEM.  Further 
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the ACCC believes the proposed derogation should be regarded as a stop-gap measure 
pending the introduction of more comprehensive regional recovery arrangements. 
Therefore, the ACCC considers that the current terminating provision should remain 
unaltered.  

Consumer Protection - Tasmania 
Tasmanian consumers and NEM participants may be exposed to high FCAS costs, just 
as mainland NEM participants would be without the derogation. The justification 
advanced by NECA for the derogation is the deficiency of pricing discipline over 
ancillary services in Tasmania. Hence, the question arises whether anything should be 
done to impose pricing discipline in regulation ancillary services provided in Tasmania.  

The ACCC acknowledges that Hydro Tasmania has significant market power in 
Tasmania in providing ancillary services.  However, some factors exist to mitigate the 
effects of a lack of competition in market ancillary services in Tasmania. Disclosure of 
prices and market scrutiny are the primary disincentives to Hydro Tasmania exploiting 
market power in market ancillary services. Furthermore, Hydro Tasmania also bears a 
substantial portion of the costs of these services due to its own causer-pays factors. As 
regulation ancillary services costs form a very small portion of overall energy costs in 
the market, further mitigating measures are not thought to be warranted at this time. 

Other issues 
The ACCC is satisfied that the new cost allocation arrangements for regulation 
ancillary services are an improvement upon those currently in place.  

The ACCC considers that no apparent detriment arises from the implementation of the 
proposed derogations.  

The ACCC is satisfied that as per section 90(8) of the Act, the proposed derogation 
does not entail exclusionary provisions, primary or secondary boycotts, third line 
forcing or resale price maintenance. 

With respect to the statutory test of section 90(6) of the Act, the ACCC notes that the 
public benefits arising from the derogations are due to increased allocative efficiency 
within the market for regulation ancillary services, although this falls short of the ideal 
of comprehensive regional pricing. The ACCC also notes that NECA is working 
towards this ideal, and to this end, one of the satisfying preconditions for the 
termination of the amendments is the introduction of regional recovery of regulation 
services costs in all jurisdictions. 

To the extent that the proposed arrangements may be considered to be price fixing 
provisions, the ACCC is satisfied that they do not materially affect the degree of price 
fixing already authorised as per the code, and present no further difficulties. 

The potential for the proposed derogation to lessen anti-competitive arrangements by 
preventing cross-subsidies is acknowledged as being a tangible benefit to the public, as 
is the potential to create investment signals through (albeit limited) regional pricing. 
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To the extent that the proposed arrangements may encourage the exercise of market 
power in specific regions, the ACCC has satisfied itself that arrangements are in place 
to mitigate the effect of this upon consumers, as discussed in the sections below. 

Furthermore, whilst it is acknowledged that the proposed derogation will add further 
complexity to the market structure, this is: 

 Mitigated by the steps NEMMCO and NECA have taken to ensure consistency 
of wording with existing code passages dealing with regional recovery of non-
regulation ancillary services costs, and its compatibility with further steps 
expected to be taken in relation to implementing regional recovery of regulation 
ancillary services costs in all jurisdictions. 

 Outweighed by the benefits already mentioned.  
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5. Determination 

On 22 December 2004, the ACCC received applications for authorisation (nos A90948, 
A90949 and A90950) of amendments to the code. The applications were submitted by 
the NECA. 

The derogation sets out that mainland NEM participants should not pay for FCAS 
required locally for Tasmania and conversely Tasmanian participants should not pay 
for FCAS services required locally on the mainland. The derogation is needed as 
Tasmania will not be interconnected with the other NEM regions at the time of its entry 
to the NEM. The derogation expires on 31 December 2006 at the latest. 

The applications were made under sub-sections 88 (1) and 88 (8) of the Act to: 

 make or give effect to a contract or arrangement, or arrive at an understanding, 
where a provision of that proposed contract, arrangement or understanding would 
be, or might be, an exclusionary provision within the meaning of section 45 of the 
Act (Form A) 

 make or give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the Act 
(Form B) 

 engage in conduct that constitutes or may constitute the practice of exclusive 
dealing, within the meaning of section 47 of the Act (Form E). 

For the reasons outlined in section 4.5 of this determination, the ACCC authorises 
A90948 and A90949 pursuant to subsection 88(1) of the Act and authorises application 
A90950 pursuant to subsection 88(8) of the Act. 

The expiry date for this authorisation is 31 December 2010. 

 


