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Third line forcing notifications lodged by Telstra Corporation Limited and Telstra
Pay TV Pty Limited

The Australian Competition and Consumer Commission (‘the Commission’) has received
applications for notifications of third line force conduct from Telstra Pay TV Pty Limited
(‘Telstra Pay TV’) (notification number N31277) and Telstra Corporation Limited
(‘Telstra Corporation’) (notification number N31278).

By way of background, third line forcing conduct occurs when one business supplies
goods or services on the condition that the purchaser/consumer acquire goods or services
from another business.

Part IV of the Trade Practices Act (the Act) prohibits third line forcing conduct (sub-
sections 47(6) and 47(7) of the Act). However, businesses wishing to engage in this
conduct can notify the Commission of the conduct. Notification provides immunity from
legal action by the Commission or any other party for potential breaches of the relevant
provisions of the Act. The Act provides that the Commission shall maintain a public
register of all notifications lodged with it. Accordingly the notification process is
conducted on an open and public basis.




Under the notification process, the Commission may issue a notice revoking the
immunity if it is satisfied that the likely benefit to the public resulting from the notified
conduct will not outweigh the likely detriment to the public resulting from the conduct.

Telstra Corporation and Telstra Pay TV have applied for notification of conduct that
constitutes a third line force. The notifications relate to the resupply and promotion of
subscription television and related services together with telephony and other
telecommunications services. Once confidentiality issues are finalised, a copy of the
application will be available on the Commission’s public register. It will also be placed
on the Commission’s website at <www.accc.gov.au> — from the homepage follow the
‘public registers’ and then ‘authorisation and notifications registers’ links.

Third line forcing conduct involves the supply of goods or services on condition that the
purchaser acquire a second good or service from another supplier. Under the notification
process, immunity for third line forcing conduct is obtained automatically 14 days after
lodgement, and continues unless the Commission issues a notice revoking the immunity.
The Commission may revoke the immunity if the likely benefit to the public from the
notified conduct would not outweigh the likely detriment to the public resulting from the
conduct.

The notified conduct is similar to conduct described in previous notifications lodged by
Telstra, including: for Telstra to bundle Foxtel (N31170, N31171), for Telstra to bundle
Austar (N31232, N21233) and for Telstra to promote Foxtel and Austar by giving or
allowing discounts, allowances, rebates or credits (N31233, N31245).

The proposed conduct outlined in the new notifications essentially relates to Telstra’s
proposal to bundle Foxtel’s digital subscription service, Austar’s “new” services, and to
provide discounts on these services. Importantly, the conduct differs from previous
notifications as it is not restricted to residential consumers. Additionally, the way in
which Telstra offers Austar has changed. There are other subtle differences to the
notified conduct which can be seen in the application.

To assist the Commission in its consideration of the notifications it seeks the views of
interested parties as to the likely public benefits and detriments of the notified conduct.
In view of commercial considerations, submissions are sought by Tuesday 24 February
2004. Submissions can also be lodged by email to <adjudication@accc.gov.au>.

The Commission asks for submissions to be in writing so they can be made publicly
available. Submissions will be placed on a public register and may be also placed on the
Commission’s website. The Commission may, where it is considered appropriate,
supplement written submissions with discussions with relevant parties on a mutually
convenient basis. Non-confidential minutes of such discussions would also be placed on
the public register.

Should you lodge a submission with the Commission you may request that information
included in the submission be treated as confidential and not placed on the public register.




The Commission may take confidential information into account during its assessment of
an authorisation application. Guidelines for seeking confidentiality are at Attachment A
for your information.

Should you have any queries please contact Susan Sullivan on 02 6243 1354 or Elizabeth
Carlile on 02 6243 1206.

Yours sincerely

Tim Grimwade
General Manager
Adjudication Branch




Attachment A
GUIDELINES FOR CONFIDENTIALITY CLAIMS
The process whereby the Commission assesses applications for authorisation or
notification is very public, transparent and consultative. The Trade Practices Act 1974
(the Act) requires the Commission to maintain a public register in respect of authorisation
and notification applications.

Applicants and interested parties can request that a submission, or a part of a submission,
be excluded from the public register.

The Commission is required under the Act to exclude from the public register upon
request details of:

(i) secret formulae or processes;

(ii) the cash consideration offered for the acquisition of shares in the capital of a body
corporate or assets of a person; or

(iii)the current manufacturing, producing or marketing costs of goods or services.

The Commission also has the discretion, under s89 of the Act, to exclude material from
the public register if it is satisfied that it is desirable to do so, either by reason of the
confidential nature of the material or for any other reason. The Commission expects that
a party claiming confidentiality on these grounds will present a case for its treatment in
this manner.

Under Regulation 24 of the Trade Practices Regulations, when a request for
confidentiality is made to the Commission:

(a) where the request is that a whole document be excluded, the words “Restriction of
Publication Claimed” should appear in red writing near the top of each page; and

(b) where the request is that part of a document be excluded, the words “Restriction of
Publication of Part Claimed” should appear in red near the top of the first page of
each document, and the part for which confidentiality is claimed should also be
marked in red. A submission of more than 5 pages should also include a description
of the whereabouts of the parts for which confidentiality is claimed.

However, even if a document does not meet these technical requirements, the
Commission may still grant confidentiality where, in the Commission's view, it is
desirable to do so.

If the Commission denies a confidentiality request, the requesting party may ask that the
material be returned. As a matter of practice, the Commission will specify a period
(usually 14 days) in which they can request the return of such material. Upon response,
the Commission will return the original material and destroy all associated copies. The
Commission will not consider this material when reaching its decision.

If the Commission does not receive a response within the specified period, the original
material will be placed on the public register.

Information or documents granted confidentiality may be used by the Commission
pursuant to its powers generally under the Trade Practices Act.




Mr David Havyatt

Director Regulatory TCNZ Group
AAPT Limited

GPO Box 7041

Sydney NSW 2001

The Chief Executive
Agile Communications
PO Box 153

Rundle Mall

Adelaide SA 5000

Mr Michael Bethune
Chief Executive Officer
Australia On Line

Level 4/6 Riverside Quay
Southbank VIC 3006

Ms Robyn Watts

Director

Australian Broadcasting Corporation
GPO Box 9994

Sydney NSW 2001

Mr Charles Britton

Senior Policy Officer

Australian Consumers' Association
57 Carrington Road

Marrickville NSW 2204

Ms Rosemary Sinclair

Managing Director

Australian Telecommunications Users Group
PO Box 357

Milsons Point NSW 2061

Mr Chris Cheah

Chief General Manager Telecommunications
Department of Communications, Information
Technology and the Arts

GPO Box 2154

Canberra ACT 2601

Ms Julie Stone

Manager Regulatory Affairs
Flow Communications
Level 3, 541 Kent Street
Sydney NSW 2000

Mr Robert Milland

Chief Executive Officer

Access Wireless and Cable Pty Ltd
620 Punchbowl Road

Wiley Park NSW 2195

Mr John Porter

Chief Executive Officer

Austar United Communications Limited
Locked Bag A3940

Sydney South NSW 1235

Professor David Flint

Chairman

Australian Broadcasting Authority
PO Box Q500

Queen Victoria Building

NSW 1230

Dr Roslyn Kelleher

Executive Manager - Consumer Affairs
Australian Communications Authority
GPO Box 13112

Law Courts

Melbourne VIC 8010

Ms Debra Richards

Chief Executive

Australian Subscription Television and Radio
Association

Wharf 8, Pyrmont

Pyrmont NSW 2009

Mr Ian Slattery

General Manger - Regulatory
Competitive Carriers Coalition
Level 3, 538 Collins Street
Melbourne VIC 3000

Mr Fred Hilmer

Chief Executive

John Fairfax Holdings Limited
GPO Box 506

Sydney NSW 2001

Mr David Malone

Chief Executive Officer

Fox Sports

Level 2, 55 Pyrmont Bridge Rd
Pyrmont NSW 2009




Mr Garth Freeman

Director

Freecor International

5 Carissa Court

Dundowran Beach QLD 4655

Mr Maha Krishnapillai

National Strategy Executive

Macquarie Corporate Telecommunications
Level 1, 441 St Kilda Road

Melbourne VIC 3004

Mr Nick Falloon
Executive Chairman
Network Ten

GPO Box 10

Sydney NSW 2009

Mr Paul Fletcher

Director, Regulatory Affairs and Interconnect
Optus

PO Box 1

North Sydney NSW 2059

Mr Paul Budde
Paul Budde Communications Pty Ltd

2643 George Downes Drive
Bucketty NSW 2250

Mr Errol Shaw

Director, Regulatory Affairs and Planning
PowerTel Limited

GPO Box 3641

Sydney NSW 1044

Mr Adrian Coote

Chief Executive Officer
RSL COM

GPO Box 262

Sydney NSW 2001

Mr David Leckie

Chief Executive Officer
Seven Network Limited
Level 13, 1 Pacific Highway
North Sydney NSW 2060

Ms Louise Sexton

General Counsel & Company Secretary

Hutchison Telecommunications (Australia) Limited
Level 3, 504 Pacific Highway

St Leonards NSW 2065

Mr Fred Grossman
Chief Executive Officer
Neighborhood Cable

10 Neerim Crescent
Mitchell Park

Ballarat VIC 3355

Mr Keith Davidson
Chief Executive Officer
Norlink Communications
PO Box 206

Lismore MSW 2480

Mr [ain McKimm

Director, Operations

Pacific Internet

Level 1, 1 Southbank Boulevard
Southbank VIC 3006

Mr Anthony Mrsnik

Director Legal, Business & Corporate Affairs
The Premtum Movie Partnership

Bent Street

Fox Studios Australia

Moore Park NSW 1363

Mr Ian Slattery

General Manager Regulatory
Primus Telecom

Level 3, 538 Collins St
Melbourne VIC 3000

Mr Barry Ziegler

Vice President Investments

Saskatchewan Telecommunications Pty Ltd
3rd Floor, 2121 Saskatchewan Drive
Regina Saskatchewan S4P 3Y2
CANADA

Mr Jai Edwards
Manager

Simplex ISP

280 Hoskins St
Temora NSW 2666




Ms Regina Boulos

Chief Executive Officer

Television and Radio Broadcasting Services Australia
Pty Ltd

PO Box 248

Pyrmont NSW 2009

Mr Michael Del Gigante
Chief Executive Officer
TransACT

470 Northbourne Ave
Dickson ACT 2602

Mr Grahame Maher
Chief Executive Officer
Vodafone Australia

799 Pacific Highway
Chatswood NSW 2067

Mr John Pinnock

Ombudsman

Telecommunications Industry Ombudsman
PO Box 276

Collins Street West

Melbourne VIC 8007

Mr Tony Aduckiewicz
Chief Executive Officer
VoD Pty Ltd

Level 1, 159 Enmore Rd
Enmore NSW 2042

Mr Kevan Penter
Westerm Power
GPO Box L921
Perth WA 6842




