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Dear Mr O'Neill

Trade Practices Act 1974
Application for Authorisation A90549
The Proprietary Medicines Association of Australia Inc (PMAA)

Thank you for seeking our comments on the above Code of Practice. We
refer to our letter dated 13 April 1993 and again apologize for the lateness
of our response and any inconvenience this delay may have caused. We
hope that our comments will still be taken into account by the
Commission.

PIAC has had the advantage of reading and considering the submission
made by the Australian Consumers’ Association (ACA). We endorse the
ACA’s submission. Our comments should be read in addition to that
submission.

We refer to pertinent guidelines developed by the Australian Federation of
Consumer Organizations (AFCO). A copy of Guidelines for Dispute
Resolution Mechanisms and Industry Self-Regulation is enclosed for your
information.

Telephone: (02) 299 7833 - Facsimile: (02) 299 7855 - Level 1 46-48 York Street Sydney NSW
DX 643 Sydney - PO Box C185 Clarence Street Sydney NSW 2000 Australia - ACN 002 773 524




Comments on PMAA Code of Practice

3. OBJECTIVES OF THE CODE
We appreciate that the Code seeks to assist member companies :

“responsibly to inform consumers about Proprietary
Medicines which are available”

This form of words does not address what information consumers are
entitled to receive. We submit that consumers’ right to know should be
explicitly stated in these objectives.

The right to know is a term that generally means: The rights of people to
have access to information which is of concern to them. It is often used
explicitly to refer to rights in relation to information about chemicals and
exposure risks, but it includes concepts of quality of information and
accessibility of the form of the delivery of such information.

5. ADVERTISING

* 5.1.4 states:
...information and claims must, when made, be capable of
substantiation, such substantiation being provided without delay
upon receipt of bona fide requests.

We seek clarification as to how ‘bona fide requests’ are to be determined.

* 5.1.5 should address the problems of misleading visual representations
and the improper balance of information eg benefits in large print while
warnings are in small print at the bottom of the page.

7. ADMINISTRATION OF THE CODE
* 7.4 is not acceptable as there are no representatives of consumers on the
Complaints Panel. We submit that this is a serious omission.

We note that the submission from the PMAA justifies this lack of
representation on the basis that:
The outside members are to bring to the Complaints Panel not only
their technical expertise, but also their experience of consumers gained
through their advisory and consulting roles and their own experience
as consumers. (our underlining)

It is inappropriate for the role of consumer representative to be subsumed
in other specific roles on panels such as the proposed Complaints Panel.
Consumer representation must be specifically provided and appropriately
appointed.




e 7.5 is not acceptable because there is inadequate community
consultation in the review process. We recommend that a Consumer
Advisory Panel be established to assist the Executive Sub-Committee
review the Code.

8. COMPLAINT PROCEDURE
We emphasise AFCO’s Guidelines for Dispute Resolution Mechanisms
especially at p4:

“Dispute resolution processes require a combination of industry
commitment and resourcing, clearly identified consumer involvement,
and an external independent review process.”

In addition, complaints systems should be accessible, fair, and efficient.

Accessibility includes:

¢ no cost to consumers

* clearly identifiable processes
* comprehensive coverage

* easy to use.

Fairness includes :

* independence

» principles of natural justice

* appropriate power and authority

* openness to public scrutiny

* comprehensive terms of reference

* ability to take on broad policy matters.

Efficiency includes:

* timeliness of the process

» sufficient resourcing

e regular reviewing

* ability to make binding decisions.

Given these principles, we make the following recommendations regarding
the Code’s complaints procedure:

8.1 Policy
e 8.1 should be amended to read:

It is the policy of the Association that all complaint procedures will
be administered in accordance with general principles of fairness.,
timeliness and accessibility.

8.2 Complaint Handling

e A written complaint should not be required in order to initiate a
complaint, but we accept that a complaint will need to be reduced to
writing at some stage (8.2.3).
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* There should be a time period for reply by the member company to the
complainant (8.2.6).

* All notifications should be in writing (8.2.8, 8.2.9 and 8.2.13).

* Parties should be kept informed of the progress of a complaint on a
regular basis (8.2.10).

Conclusion

Thank you for the opportunity of putting these comments to the TPC. If
there is anything further you wish to discuss in relation to this
submission, please contact me or Sue Fenwick (Policy Officer).

Yours sincerely,

PIAC - per

Clare Petre

Principal Policy Officer
encl.
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Preamble

The Australian Federation of Consumer Organizations (AFCO) is the national
peak body for consumer groups in Australia. It was founded in 1974 to provide a
voice for its member groups, and other community groups with an interest in
consumer issues.

The Federation is made up of member groups from around Australia and helps
coordinate their activities on consumer issues of national significance. AFCO also
offers support and advice for groups working on state and local issues.

AFCO puts the views of member bodies and the interests of consumers generally
to government and industry. AFCO ensures that the public is made aware of these
views through the media.

Industry self-regulation, including appropriate dispute resolution mechanisms, is
currently an AFCO priority area.




The last decade has seen an increase in government de-regulation of industry.
There has also been a concomitant rise in industry self-regulation, via voluntary
codes of practice.

This self-regulation is usually based on a genuine desire to correct a problem, and
to provide protection to both the consumer, and the industry sector from ‘shonky’
operators. In some cases however, self-regulation can be little more than a public
relations exercise - enabling companies to appear responsible, and discouraging
the government from maintaining existing regulations, or introducing new ones.

A voluntary code of practice that is ineffective, and does not answer consumers’
problems, is of greater concern to the consumer movement than the absence of a
code. The existence of a code of practice, no matter how inadequate or flawed,
makes it harder to insist on better regulation - either by the industry itself, or by
government.

It is of concern to AFCO that industry sometimes develops voluntary codes of
practice which provide less than satisfactory protection and redress for consumers.
This appears to result from the fact that industry is not receiving clear guidance
regarding —

(1) whether a voluntary code of conduct is suitable for their industry

(ii)  the basic principles which would need to be encompassed by a voluntary
code in order to protect consumers.

(iii)  the basic principles which would need to be encompassed by a voluntary
code in order to have the support and participation of the consumer
movement.

———

ne Trade Practices Commission and other btodies provide some advice, but thus
does not esult in outcomes which cover all aspects of consumer concera.
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1. making an initial assessment as to whether it is appropriate for a
carticular industry to develop self-regulatory mechanisms

verseeing the development of the code. ensuring it embodies key general
rinciples (see below)

3. coordinating input on specific elements of certain industry codes {(eg. impact
on competition policy, health etc.) in collaboration with the appropriate

i

Government Departments and the affected sections of the community.

1. ‘sanc:ioning’ approved codes with an imprimatur, ie- “this code developed
through the process of ...”, which would serve to distinguish codes which

have been de* eloped through the coordinating process, t therefore giving the
new code some credibility, and setting it apart from the pureiv nominal

codes.

5. conducting the random monitoring, and independent review of codes ot
practce, as the need arises.

A Code of Conduct should contain the following elements:

1. Appropriate regulatory mechanisms

2. Representative administration panel

3. Accountability

4. Effective complaints procedures and dispute resolution processes
5. Adequate information distribution regarding the code

6. Suitable sanctions

7. Reguiar evaluation

l. Appropriate regulatory mechanisms
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» regulation - in cases where self-regulation is not appropriate. the regulaticn
vould te trovided by government.

A major consicderation that should be raken into account when deciding whether
self-regulation is appropriate s the industry bodv's coverage of the industry- toth
percentage-wise, and geographically. If the coverage is not extensive enough, then
no matter Row comprehensive the protection afforded by the coce of conduct,
there will —e 2 substantial number of businesses not bound by the code. and
therefore effectivelv escaping any regulation whatsoever. '

Industries that do require regulation by government include both those where
public health and safety are involved; (eg. aviation industry, nuclear industry,
superannuation industry) and those where the track-record of the industry
indicates that a self-regulatory regime would be inappropriate (eg. the time-share
industry).

Where seif-regulation or co-regulation is considered to be appropriate, the
coordinating process should have input into the development of the code
ensure that it is effective. If the industry body is not prepared to develop a strong
and effective code, the coordinating process should have the option of insisting on
government regulation.

2. Representative administration panel

The code’s administration panel siould have voting members, including
representatives of consumer or community groups with full voting rights. These
representatives should be free to report back to their sponsoring organisations The
panel should have responsibility for dealing with complaints directly, noting
complaints summarily, deliberating on and enforcing sanctions, and overseeing
-ne conten: and extent of advertising and public education about the industry, its

memiers, ind it code of practice. The administration procedures should e oren
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3. Accountability
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4. Cffective complaints procedures and dispute resolution processes

Anv compilamss rocedure should have as s joal the retinement of the fode, and

it is important that complaints
also Te logged with the administrative
ends tecome apparent. Consumers should

ndividual
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-nemselves 2e Jdeait
™
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carel, so thar they can be addressed a
Aave direct access to the administradve panel, and te able to comment on the code
izseif, as well as the goods and services affected bv it. AFCQO’s Policy on Guidelines
‘or Dispute Resolution Processes provides more detail on etfective dispute
resolution schemes.
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5. Adequate information distribution regarding the code

The community is often unaware of the existence of codes of practice and the
cossible protection and redress that they may offer. The details of code itself, and
its complaints procedure and dispute resolution scheme should be readily
accessible bv the community. Access to information should not be limited solely to
complainants, nor should it be available through and monitored byv code
participants only.

Staff training is a crucial component of information distribution. Statf should be

fully aware of the existence of the code, what it otfers the consumer, and the
requirements of the code on the statf.

6. Suitable sanctions
For a code *o have anv meaning, commercially significant and eniorceable
sanctions should te in place 1s a strong incentive for participants to comply with
the code. There should be clear reporting and publicising mechanisms for any
breaches or the code.

7. Regular evaluation

id be self-critical, sontaining perrormance ‘ndicators
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GUIDELINES FOR DISPUTE RESOLUTION
MECHANISMS

AN AFCO POLICY PAPER
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Preamble

T'r-.e Australian Federation of Consumer Organizations (AFCO) is ¢ o
seak body for consumer groups in Australia. [t was founded in 1874 to provide a
voice for its member groups, and other community groups with an interest in

consumer issues.

15
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The Federation is made up of member groups from around Austr alia and helps
coordinate their activities concerning consumer issues of national signiricance.
AFCO also offers support and advice for groups working on state and local issues.

AFCO puts the views of member bodies and the interests of consumers generallv
to government and industry. AFCO ensures that the public is made aware of these
views through the media.

Industry self-regulation, including appropriate dispute resolution mecharusms, s
currently an AFCO priority area.

AFCO has considerable interest in ensuring that consumers have access to dispute
resolution mechanisms which offer a clearly equltaole outcome tor consumers.
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it s AFCQO’s policy that all comparses shouid nave an internal dispute resolunon
sorvice. However AFCO disunguishes terween internai compan_\"_:vr n
industrv based dispute resolution schemes. Whilst AFCO btelieves that 1s much as
cossible of the xev orinciples identified in this policy should Te inciuded In
individual company dispute resolution processes. AFCO recognises that :his will
not alwavs be the case. AFCO maintains that it is essential, however, that wider
industry schemes embrace these principles.

The philosophical rramework ‘or addressing dispute resolution should te based on
the equalising of power differences between consumers and industry. [n engaging
in a dispute, consumers are acting as individuals with limited financial, legal and
social supports. Industry acts with the endorsement and support of well-resourced

back-up, and with the strength that comes with embarking on dispute resolution
as a familiar process.

Over the past twelve months, several dispute resolution schemes established by
industry have been roundly criticised by the consumer movement. For example,
the schemes established by both the Insurance Council of Australia and the Lite
Insurance Federation of Australia are not supported by AFCO because of their lack
of independence and accessibility ind their lack of capacity to properly investigate
consumer complaints. The dispute resolution scheme proposed by the Grocery
\Vianufacturers’ Association for their voluntary code of conduct on environmental
marketing allows consumers only one voice on the Management Committee,
potentially requires them to pay part of the costs of having their complaint
axamined, and gives the complainant no right of appeal.

A major reason for consumer movement dissatisfaction about emerging dispute
cesolurion schemes has been the fact that during the developrment of these
schemes, input from the consumer movement has either not been soughi, or has
been disregarded. Genuine consuitation with the consumer movemen: needs 0
occur prior o the establishment of industrv-wide dispute resolution processes -
1nd :he consumer movement should te aprroached and resourced o :ake partin
shat consultation.
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Policy

There is an urgent need for the consumer movement O clearly identry Kev
elements of dispute resolution processes, and 0 apply these ‘o the wide variety ot
industries which need such processes.

Key principles for Dispute Resolution Processes
Dispute resolution processes require a combination of industry commitment and
resourcing, clearly identified consumer involvement, and an external

independent review process.
Dispute Resolution Processes should be:
A.  Accessible

. Fair
Efficient

N w

A. Accessibility

To be accessible, so that any person making a complaint is readily able to
understand and use it, a dispute resolution process should ensure that it is:

1. No cost

The cost of proceeding with disputation processes is a major barrier to consumers
taking action. Industry should bear the costs of dispute resolution, and there
should be no cost to the consumer.

2. Clearly identifiable

In the normal course of events, consumers are not focused on identifying dispute
resolution processes. It is only when problems emerge that this becomes
important. However, details of the complaints procedure should routinely be
made available to consumers at the point of purchase. This general advertisement
to consumers who are not actually complaining can only have the benefit of
encouraging confidence in the industry concerned.

Information about available processes should te made available at the time and
place where the dispute occurs, in 1 non-confrontive and ratonal way.  This
niormation should include a simple descripticn of the process and its ming,
rogether with directions on how ‘o initiate 1 complaint, and what the consumer
cam 40 if 5, he s not satisfied with the resuit. Complaines starf sfouid possess
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the use or jargon.

Consumers should te able o access the tomeplaints scheme directly and of thetr
own nitative.




3 Comprehensive
far as Tossitle, every industty wwnich estaniisies 1ocompilainis <cheme snould
e..sure that ail partcipants in othar industsy ‘o the scheme. Consumers
invoivermen: 0 dispure resolunion needs fo me 13 uncomroiicated as cossitie, ana
she hourdaries terween schemes need o e weil Ciar Sl Consumers should De
able to enter into the dispute resolution process as scon as it s recognised "nat
¢ will ot

their original compiain

4. Easy to use

[t is essential that the structure or any scheme not Te unnecessariiy comviic .
and that consumers find it easv to use. The numrber or steps that the consumer 2as
to take should be minimised, and the time reriod over which the process takes
rlace should be as short as possible. .

The needs of disadvantaged groups should be considered in the setting up or a
scheme, and svstems established to address these.

B. Fairness
To be fair, both sides should feel that thev have been treated equitably.
A dispute resolution process should ensure that it :

1. Is independent

Independence, and perceived independence is one or the most critical ractors
involved in ensuring the success of a dispute resolution process. This can de
achieved by the following taking place:

- the complaints handler should be independent of the relevant industry.

- the decision-maker should be appointed bv and governed by an independent
management body which has the necessarv administrative powers to run the
scheme (although such powers would be delegated on a daily basis to the decision-
maker). Consumer and industrv representation on this independent body should
be equitable in number, and nominations should Te sought from recognised
consumer bodies.

- the funding of the process should be commensurate with the tasks 0 Te
wndertaken. ‘ie the levels of complaints expected), and surficiently secure such fhat
its inderencdence will not be arfected by financial vuineraciiny,
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2. Can demonstrate principles of natural justice
' meme should observe orinciries of narural fustice. Partes should have th
v

A u
.gRt to argue their Jase, t0 see the evidence. and t0 hear the argumentis tut by

3. Is given appropriate power and authority

The Jdecision-maker should ze able to procure and consider all relevant docu:
and evidence and should be able to exrend consideration Devond the :ndividual
compiaint to address wide-spread malpractices as necessary.

4. Is open to publicscrutiny

Public scrutiny shouid be easv and iree of charge. In addidon to the publishing or a
Jerailed and informative annual report, there should te regular reporting of the
cases being resolved, to both indusiry and the consumer movement. This
reporting should include information as to how many complaints were received,
what the main bases of complaint were, how they were resolved and how Juickly
thev were resolved. Statements of the reasons lying behind the decisions taken
should also e included, and in some circumstances, more detailed information
should be published, which names the institutions invoived.

This regular reporting should provide the information necessary for the regular
reviews being made as to the effectiveness of the process. Where widespread
malpractice is involved, the decision-maker should have the power to rerer the
case to appropriate regulatory bodies.

All information on which an institution is relying or which it is using when
determining a complaint or responding to an inquiry, other than information
which is confidential because its disclosure would entail unavoicable and
unwanted identification of another customer, should be provided to the
complainant as part of routine procedure.

5. Has comprehensive Terms of Reference

The terms of reference should be extensive enough to cover all relevant situations,
with power to make monetary awards of sufficient size and other orders as
appropriate. :

6. Is able to take action on broad policy matters

The joverning independent body should be able to make recommendations, at a
sufficiently nigh level. for policy and/or procedural changes that address the
anderiving and structural problems that have generated compiaints.

C  Efficiency

Te offictermon And srfecniveness of the JISgure TesOlulion DTodess n emend
LCOn:

1. Speed ot process

o ostablished orocedure SRould Te as ranid as s lonsisient waln the Al

TesOLuTion Of disgules.
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2. Sufficient resourcing
cient resources should be made availacie - and regular reviews Of the Judgr
atlocation should take place.

5. Regular Reviewing

The scheme should be regularly reviewed by an independent Zodyv, and its

seriormance judged according to objective criteria. Following
o

management dody.

4. Binding Decisions

The decisions made as part of the dispute resolution process should be binding on
-he institutions covered by the scheme, but should not necessarily de binding on
the consumers.




