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IN THE MATTER of:

TO:

SUBMISSION BY:

Applicant, Health Purchasing Victoria; and
Application for authorisation Nos. A90811 and A90812 lodged

by Health Purchasing Victoria as Applicant under Sub-section
88(1) of the Trade Practices Act 1974 (the “Act”)

AUSTRALIAN COMPETITION AND CONSUMER
COMMISSION

Code Bluc Spécialist Nursing Agency Pty. Ltd.

SUBJECT MATTER OF SUBMISSION:

1. Backeround

The Applicant?-s 'i'cq,qest for interim.authofisatiqn ‘

1.1 Code Bluc Specialist Nurses Agency Pty 144 (“Code Blue™) ‘submils that

the application by Health Purchasing Victoda (“HPV?”) for the grant of

interim authorisation should be refused.

1.2 Code Blue provides a valuable service in placing specialist nurses in both

public and private hospitals in Victoria. Specialist nurses include critical

care nurses, emergency nurses, theatre nurses and midwives. All of the

nurses placed by Code Blue are registered under Division:’l ol the Nurses
Act 1993. ‘

13 Code Blue is the largest of the specialist nurse placement agencies in

Victoria. It has conducted its business in Victoria for about 6 years. Code

Blue conducts its business from its administrative centre at 62 Robinson

Sircct, Dandenong, Victoria.
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Code Blue employs approximately 18 full time staff members in

administering its operations.

‘Ihe Code Blue’s business operation essentially involves matching the
particulé.r nursing needs of hospitals with the qualifications, skills and
availability of the nurscs registered with Code Blue. About 95% of the
specialiét nursing ‘plac.e'merits involve filling short term vacancies which
arisc from day to day in both private and public hospitals. Prior notice
given by the hospitals to Code Blue to fill these vacancies typically ranges
from between aboutl 3 weeks to as short as 2 hours in some cases. The
Code Blue office js staffcd and operates 18 hours per day, 7 days per

week.

Code Blue has approximately 2,800 specialist nurses on its books, with

about 75% of that number being currently available for placement.

In Victoria, there are approxirmately 8 other specialist nursing agencies
and approximately 15 other gcncial nursing agencies which' all operate in

a similar manner to Code Blue.

In Attachment B to its application, the Applicant, HP'V, by its solicitors
Phillips Fox, has made the following submission in relation to its

applicétion for the grant of interim authorisation:

“Furiher, we request that the ACCC grant interim authorisation
for the proposed tender arrangements until its F inal Determination
is made on the basis that the current nurse staffing situation has
created a staffing funding crisis for the health services and the

situation needs to be addressed as a matter of urgency.

It is possible to expedite the matter in anticipation of the Final
Determination without adversely impacting the market should the
- ACCC ultimately refuse to grant authorisation. Therefore, we

request interin authorisation to proceed with a conditional tender
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pIOCess, namely, call for expressions of inferest in the tender,

receive responses from suppliers, release a Request for Tender and
evaluate the bids. We propose 1o make the Request. for Tender
S‘ubject to. ACC’,C' ‘authorisalion and no_ contracts or bidding
arrangemenis shall be entered info until. the ACCC’s Final

Determinalion. .

We consider that there would be no significant change in the
market during the conditional tender process as no appointment of
the panel would be made and there will be no detriment to the
suppliers other than the cost in preparing the tender responses.
Therefore, should the ACCC deny authorisation the market would
easily rever! back to the previous position prior to the conditional

tender pracess.”

Code Blue takes issuc with a number of the factual assertions made by the

Applicant in its'submission. These are set ot below in‘section 3.

Legal Criteria for the Grant of Interim Authorisation

2.1

2.2

23

The ACCC has power to grant interim authorisations pending full

consideration of the matier, in appropriate circumstances.
In particular, section 81(1) of the Act provides:

“(1) An authorisation may be expressed to be in force for a

period specified in the authorisation and,. if so expressed,

remains n force for that period only. ™

The ACCC Digest (which compiles the current literature of the ACCC on
its activitics under the Act) relevantly provides (at 3-1250):

“Requests for iriterim authorisation may be made ar the time of

lodging or later. -Section 9! allows - the commission' to grant
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interim authorisation without it making a decision on the merits of

the application. Interim authorisation allows the applicant to

engage in the subject conduct as if it had authorisation, while the
substance of the merits of the application is considered by the

Comunission.

It is unlikely that interim authorisation will be granted where the
effect of allowing the proposed conduct to occur would prevent
the market being able to return to substantially its pre-interim

authorisation state if the Commission later denied authorisation.

Submissian& in support of requests for interim authaf*isqtion are
expected at the time' a formal reque&l is made. It should not be
presumed ' the Comunission. will grant interim authorisation
without persuasive submissions. Interim authorisation may be
expected only in - exceptional circumstances. The' Commission
may make inquiries and/or seek submissions in respect of a request

Sfor. interim autharisation.
The Conmission can revoke an inlerimi avthorisdtion at any time
bur will usually consult with inlerested parties if It contemplares

doing so.”

974  Considcrations relevant to' a decision by the Tribunal to’ grant interim
authorisation were stated in Re Queensland Timber Board (1975) 24 F LR
205; 5 ALR 501; 1 ATPR 40005 to be as follows: |

“(a) The pohcy of the Act 1s clearly opposcd fo. arra.ngcmuntb n
restraint of trade and other anticompelitive pracuccs An apphca.nt
for ﬁnal authonsa‘uon hdh a subslanual onus to discharge in

ﬁatl sfying s 90(5)

(b) A person appealing in.good faith agaiﬁst the refusal of

authorisation by the Commission should not be effectively denied
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his right of appeal by the refusal of an interim authorisation. This
would apply, eg,: if the arrangement once departed from could not
be reinstated 1n. thc cvent of a final decision favourable to- the

applicant.

(¢)  Possible harm or prejudice to the. apphcant falhng shon of
denial of the rlght of appeal will clearly bc relevant..

@) In the samc way, possible harm to other parties must be

considered.

(e) The ultimate concemn of the Tribunal must always be the
bcnef t of the pubhc so that any p0551ble detnment or beneﬁt to

the pubhc must bc gwen full welght

(f) -In some cases it may be thought preferable: not to
disturb the cxisting position pending a final decision. The good
or bad effects ot the enstmg sﬁuatnon wnll usually be clearer

than thc posslble effects 01 a change m that sntuatmn. |

(g  The length of time which is likely to elapse between. the
granting of the interim authorisation and the scheduled or
anticipated date for hearing will often be important. However, this
consideration can' be controlled to some extent by the granting of
an intcrim authorisation for a fixed period of time, subject to
review at the end .of that period, or by the refusal of an
authorisation while ‘reservin.g.libc'rty to apply if. circumstances

change or ncw material comes to light. -

25  In Re International Air Transport Association (1985) 58 ALR 721;
(1985) ATPR 40-537 .the Tribunal emphasised that the principles

governing the grant of interim authorisations are difficult to define as

cases will be deteroined on their particular facts. After referring to the

principles suggested in Re Queensland Timber Board (1975) 24 FLR
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205; 5 ALR 501; 1 ATPRV 40-005, the Tribunal suggested the following

additional principles:

The fact that an application is for interim authorisation pending the
final hearing points strongly to the conclusion that, the Tribunal is

not dealing finally with any issues in the matter. -

It would generally "be inappropriate to examine too closely

questions of law which arise or to determine questions of
credibility of witnesses or to sift through extensive material to
determine questions of fact in issue between the parties and which

may be finely balanced.

The Tribunal is not bound, upan the hcaring of an application for
interim authorisation, by the prohibitions imposed by s 90(6), (7).
(8) and (9) of the Act: s 91(2A). This does not mean -that

questions of benefit or detriment to the public are irrelevant on

the hearing of an intcrim authorisation application.-

3. Issues of Fact o

3.1  This is a very serious-application, which is likely to have far reaching

consequences for the provision of health services within the State of

Victoria, and elsewhere in Australia. The maﬁcr, including the application

for intcrim authorisation, cannot be embarked upon lightly and cannot be

entertained without a very carcful and detailed analysis of all relevant

facts.

3.2 The Applicant bears the evidentiary burden of supporting its application

with persuasive submissions in order to be granted interim authorisation.

The Applicant has failed to advance such submissions n support of its

application, cither to the necessary standard of proof, or at all. The

Pg:
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assertions relied upon by the Applicant are not adedﬁate for the gljaﬁt of

interim authorisation in a serious matter such as this.

Interim authorisation may be expected only in exceptional circumstances.
The Applicant has failed to establish, to the requisite degree or at all, why
it is that exceptional circumstances prosently exist or have arisen which

justify the grant of interim autborisation in this case.

The final hearing of the matter is likely to involve substantial and
important issues of public policy. Careful and detailed examipation of the
facts and the public policy issues is called for. Questions of benefit or
detriment to the public are also relevant on the hearing of an interim
authorisation applicatiort, However, by reason of the complexity of the
issues in this case, 1t is 1nap propriate to embark on an examination of those
issues on at this sta;,e wlnch exalmnatmn at tlns point necessarily could
only be undertaken on a pn-,hmmary and cursory basis. Thls is the case,
partlcularly as it may bc ‘necessary, even in "onsmermg the grant of
interim authorisation, to dctcrmmc questions of credibility of witnesses or

to sift through extensive material to determine questions of fact in 1ssue

Code Blue takes issue with a number of factual matters asserted by the
Applicant in suppo;ﬁt:_pf its application for the grant, of interim

authorisation. These are set out below.

The Applicant asserts that there is a current purse staffing funding
crisis for the health services which needs to be addressed as'a matter
of urgency. However, il there isan existing staff funding crisis for health
scrvices, there is absclutely no evidence that this 1s of recent origin or that
anything new in this rcgard has occurred (o justify the grant of interim

authorisation as a matter of urgency.

The Applicant further asserts that it is possible to. expedite the matter
in anticipation of the Final Determination without adverscly

impacting the market should the ACCC ultimately refuse to grant
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authorisation. -However, this assertion needs to be considered in the

unique context of the industry in respect of which the application is made.

In this regard, the followiug points are made:

it is a service industry in which both commercial and. industrial

considerations cannot be divorced;

Code ‘Blu.e, and other like ager'lxcie‘;s, are h‘ivg'lﬂs}v-dépéndeht iﬁ the

provision of their services to the public upon the maintenance of

‘goodwill and reliable commitiment on the part of the thousands of

1urses reg,lstered with them;

it 1s well known w1th1n Victoria and elsewhele that mdustrlal

relations, in: the nmsmg industry has been parucularly volaulc in

 recent years; ;,pc_mﬂoally in the area of staffing Jevels. For

example, the issue of implementing the nurse patient ratios is
cutrently the suibject’ of supervision by the’ Austialidn Industrial

Relations Comunission;

a distinct advantage of the agency nursing services for nurses
1egistered with them (92% of whom are women) is th‘c'ﬂcxibﬂitﬁ}
of wmkm; umes which such agencies are able to offer. This 11as
unique advamageb for women engaged in this important section of
the work torcc ma.ny of whom are married and have children. The
agency nursmg sybtem is able to c)ITer numeb n lhlb p()smon a

“famlly ﬁ‘lendly” work epvironment;

another advantage which agency nursing services are able to offel
nurses 1s the h1ghcr r:.muncratmn that is ablc to be pald to aguncy

nurses for their services, compared with non-agency nurses;
what appears to bc"contcmplatcd by the ‘HPV is th"at authorisation

be granted by the ACCC to enable it to embark u‘pﬁn and effect

virtually the whole of the proposed tender process schemc, subject
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only to final dpprOVd.] being granted to that scheme. To unplumcnt
the scheme, as contc,rnplatcd by the HPV or to any extent at all,

would have a devastating impact on the nursing agency industry;

further, there would arise a very serious risk that the adverse

impact on the industry would be irreversible; ;

most importantly, there is a serious risk that if this was to ocour,
any alleged staff nursing shortages in Victoria, which is the very
public purpose sought to be addressed by the HPV scheme, would

be greatly exacerbated;

these consequences will arise by reason that the ageucy nurses,
upeon it becoming.public knowledge that the HPV tender process
scheme was being embarked upon, would“ in many cases, desert
the nursmg industry and cease to practice their pmfessmn as
nurses, including ds specialist nurses. ‘Many. would ‘more than
likely seek alterpative emplbiyment suitable to - their partxcular
circumstances. - In particular, the drain 'off mii_‘SéS from the

profession is likely to be experienced principally with the more

‘senior, well qualified and experienced nurses in the specialty

nursing arcas. The Victorian public would therefore suffer a very
significant loss of its specialist nursing knowledge base. This
would-arise in part by an expectation-or perception of the flexible
“family friendly™ working conditions being eroded, coupled-.with
an expectation of there being significantly less remuneration paid

to nurses, including specialty nurses;

further, upon the HPV embarking upon its. tender proccss, . this
drain from the nursing profession is likely to ooccur almost
mstantly, with mcrcasmg numbers of nurses rapidly following the
lead of other nurses. The likelihaod of this occurring is extlemcly

high in the present sensilive industrial environment;
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* furthermore, the timing of the present application, in a relatively
quiet holiday period of the year, will facilitate the movement of
nurses to other jobs outside the nursing scctor, which other jobs

may be available at the commencement of the new year;

. the ultimate cffect of the HPV embarking upon its scheme as
contemplated by it will be to very seriously destabilise the nursing
industry in Victoria, in an industrial environment that is already

highly sensitive and unstable.

Conscquently, it is inconceivable, as the Applicant asserts, that “the
market would easily revert back to .the -previous. position prior 1o the
conditional -tender process™ in the event that:the ACCC denies " final

authorisation.

Detriment to. the Public by the Grant of Tnterim Authorisation -

Discretionary Matters,

4.]

4.2

4.3

4.4

By reason of the matters referred to in this submission, detriment will'be
caused to-the public by the grant of interim authorisation sought by the

Applicant.

The effect of allowing the proposed conduct to occur in the interim would
be likely to prevent the market being able to retum to substantially its pre-
interim L‘authorisatio,n state if the Commission later denied authorisation or

there is a substantial risk that this will be the case.

The ultimate concern undex the Act must always be the benefit of the
public, so that any possible detriment or benefit to the public must be

given full weight.

But for any authorisation (including any interim authorisation) being

granted by the ACCC, the implementation of the tender process scheme

Pg: it
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proposed by the HPV, would amount to conduct which would be

manifestly illegal pursuant to section 45 of the Trade Practices Act.

Further, the conduct’ pfoi’)b"s¢d by the HPV would amount to a breach of
the lctter and intention of the Code Conduct Agrecment between the
Commonwealth of Australia and the State of Victoria, including the

enabling legislation and regulations made thereunder.

In this case it is preferable not to disturb the existing position pending a
final decision. The good or bad effects of the existing sitvation are a good
deal clearer than the likely or even possible effects of a change in that

situation.

Pleservauon of thc status quo pendmg the ﬁnal dctcrm.lnauon of the

apphcatlcm for nuthorlsatlon is the safest course.

In the event of any Substantial change occurring which gives rise to
exceptlonal c1rcumstances thc SIllld.thll may be protcctcd by prcsmtly
rcservmg Ilber‘cy to apply 1f c1rcumstanccs change or new material comes

to light.

& D2

Signed on behalf of
CODE BLUE SPECIALIST NURSIN G AGENCY PTY LTD

ilson, Sohcltor
otfer Nicholson

Solicitors
4/552 Lonsdale Street,
“Melbourne Vic 3000
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