Form B
Commonwealth of Australia
Trade Practices Act 1974 ——- Sub-section 88(1)
AGREEMENTS AFFECTING COMPETITION:
APPLICATION FOR AUTHORISATION

To the Australian Competition and Consumer Commission:

Application is hereby made under sub-section 88(1) of the Trade Practices Act
1974 for an authorisation under that sub-section

1to make a contact or arrangement, or arrive at an understanding, a provision of
which would have the purpose, or would have or

might have the effect, of substantially lessening competition within the meaning of
section 45 of that Act.

[Jto give effect to a provision of a contract, arrangement or understanding which
provision has the purpose, or has or may have

the effect, of substantially lessening competition within the meaning of section 45
of that Act.

1. (a) Name of Applicant
Milk Vendors Association (S.A) In¢. (“the Association™)

(b) Short description of business carried on by applicant

The Association is a non-profit organisation which represents South
Australian Milk Vendors who are responsibie for the distribution of milk and
milk products to retail customers and private residences

(c) Address in Australia for service of documents on the applicant
John Royle

Royle & Co Lawyers

98-100 Halifax Street, Adelaide SA 5000

Tel 8215 0008 Fax 8215 0472

2. (a) Brief description of contract, arrangement or understanding and, where
already made, its date
Please see attachment.

{b) Names and addresses of other parties or proposed parties to contract,
arrangement or understanding
(i} National Foods Milk Limited

167 Cross Keys Road, Salishury SA 5018

(i) Dairy Vale Foods Limited
154 Caulfield Avenue, Clarence Gardens SA 5039

(iii) Such existing and future Milk Vendors (being members or non-members
of the Association) who may elect to appoint the Association to
negotiate on their behalf

3. Names and addresses {where known) of parties and other persons on whose
behalf application is made
Members of the Association



4. (a) Grounds for grant of authorisation
Please see attachment

(b) Facts and contentions relied upon in support of those grounds
Please see attachment

5. This application for authorisation may be expressed to be made also in relation
to other contracts, arrangements or understandings or proposed contracts,
arrangements or understandings, that are or will be in similar terms to the abave
mentioned contract, arrangement or understanding.

(a) Is this application to be so expressed?
No

(b) If so, the foliowing information is to be furnished:
(i} the names of the parties to each other contract, arrangement or understanding
Not Applicable

(i) the names of the parties to each other proposed contract, arrangement or
understanding which names are known at the date of this application .
Not Applicable

8. (a) Does this application deal with a matter relating to a joint venture (See
section 4J of the Trade Practices Act 1974)
No

{b) If s0, are any other applications being made simuitaneously with this application
in relation to that joint venture
Not applicable

(c) If so, by whom or on whose behalf are those other applications being made
Not applicable

7. Name and address of person authorised by the applicant to provide additional
information in relation to this application

John Royle

Royle & Co Lawyers

98-100 Halifax Street, Adelaide SA 5000

Tel 8215 0008 Fax 8215 0472

Dated: 9" August, 2004
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b&n’ n behalf of the applicant

(Full Name)
LT

(Description)



ATTACHMENT TO
APPLICATION FOR AUTHORISATION BY
MILK VENDORS’ ASSOCIATION (SA) INC

The Milk Vendors’ Association (SA) Inc (“the Association”) seeks authorisation under
Section 88 (1) of the Trade Practices Act 1974 (Cth):

(a)

(b)

to make a contract or arrangement or arrive at an understanding, a provision
of which would have the purpose, or would have or might have the effect, of
substantially lessening competition within the meaning of Section 45 of the
Act; and

to give effect to a provision of a contract, arrangement or understanding
which provision has the purpose, or has or may have the effect, of
substantially lessening competition within the meaning of Section 45 of the
Act.

Authorisation is sought for the purposes of engaging in the following proposed
conduct:

(a)

(b)

{c)

An arrangement between members and non-members (both present
and future) of the Milk Vendors’ Association (SA) Inc for the Association
to collectively bargain on their behalf with National Foods Milk Limited
(“National Foods”) and Dairy Vale Faods Limited (“Dairy Farmers”) in
relation to the terms and conditions of distribution contracts between
those parties and National Foods and Dairy Farmers.

An arrangement between members and non-members (both present
and future} of the Mitk Vendors’ Association (SA}) Inc to give effect to
any contracts agreed by the Association with National Foods and / or
Dairy Farmers.

An arrangement between:

*  Members and non members (both present and future) of the
Milk Venders Association (SA) Inc; and
National Foods Milk Limited; and

» Dairy Vale Foods Limited

For the Association exclusively to provide dispute resolution services in
relation to disputes between vendors and/or between vendors and their
suppliers and/or between vendors and any person or entity to which the
vendor delivers product.

Further, the Assaciation seeks interim authorisation for the same purposes.

Interim authorisation is sought on the grounds that draft distributor contracts have
recently been issued by both South Australian processors and are due to he finalised
before the anticipated completion of the Authorisation process proper.

1

Introduction

The Dairy Industry in South Australia

The dairy industry is a core industry in South Australia. Dairy farmers,



1.2

1.3

processors, distributors and retailers combine to produce and deliver to
consumers such staple products as whole and modified white milk,
flavoured milks, cheeses and yogurts.

Traditionally, the industry has been highly regulated from the farm gate to
the point of retail sale. Since January 1995, the industry has been
progressively deregulated, in line with general trends in the national
economy towards open competition. This, tagether with deregulation in
other sectors of the economy — such as retailing and service stations — has
impacted significantly on the dairy industry and dairy distribution.

Deregulation has resulted in significant and ongoing restructuring as
industry players have sought to aptimise returns in the new regulatory and
economic environment. Dairy farmers and, particularly, licensed milk
vendars, have been forced to face significant adjustment costs. Milk
processors and major retailers have, on the other hand, enjoyed increased
profitability. These outcomes reflect the relative bargaining pasitions of the
various industry players and the existence of certain exemptions from Trade
Practices Act provisions enjoyed by the processors.

Products

Praducts in the industry include white milks, such as whole milk, and a
range of reduced fat, low fat and specialty milks: see appendix “A”.

Further products include a wide range of flavoured milks, UHT (“long life”)
milks, table spreads and regular and reduced fat cheeses and yoghurts:
see Appendix “B”.

Turnover

Total milk production in South Australia in the financial year ending June 03
was 732.6 million litres per annum. Total retail milk sales during the same
period was 181.4 million litres . The majority of the remaining product is
exported overseas. Average household consumption is approximately
seven litres per week: See appendices “C" and “D".

2 The Suppliers in the Dairy Industry

21

2.2

Primary Producers

Farm gate prices were deregulated on 1 July 2000 and, over the ensuing
period, farm gate prices have fallen from 28 cents per litre to 19/24 cents
per litre. Prior to deregulation on 30 June 2000, there were 677 dairy
farmers in South Australia. By December 03 that number had fallen to
below 500.

The Federal Government recognized that, following deregulation of farm
gate prices, primary producers would suffer significant losses and incur
substantial adjustment costs. The Government therefore introduced
nationally its DSAP package that set an 11c per litre levy on the retail price
of all milk, to provide adjustment funding to the primary producers.

Processors

In South Australia, there are only two significant processing firms, namely
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National Foods Milk Limited (“National Foods”) and Dairy Vale Foods
Limited ("Dairy Farmers”). These processors purchase bulk milk supplies
from primary producers and process that milk into the various products
identified in 1.2. Traditionally, processors then sold these products to
licensed vendors who, in turn, would sell them to retailers or, via the home
delivery network, directly to consumers.

In 2000, Paul's Parmalat, which processes in Bendigo Victoria, entered the
S.A. market as a distributor. Paul's now has eight contracted vendors
throughout metropolitan and country South Australia. The percentage of
Paul’s product in the South Australian market is minimal.

Both S.A. processors are multi million dollar corporations with substantial
market influence and overwhelming bargaining power as against the
suppliers (i.e. primary producers) and the distributors (the licensed
vendors). The processors unilaterally prepared the current distributor
contracts. Notifications made under Section 93 in 1993 have made them
exempt from various provisions of the Trade Practices Act: see section 3.2
below.

Increasingly, the processors sell directly to the larger retailers — mainly
supermarket chains and other buying groups - by the system known as
“Direct Billing".

This system involves the processors assuming the role of supplier to the
retailer “direct”, with the licensed vendors providing an ordering, delivery,
and merchandising service in return for a delivery fee. Delivery fees (set by
the processor), are significantly less than the margin that the licensed
vendors receive from their own customers.

No consideration was ever paid for the transfer of customers from vendors
to the processors. The processors reserve the right to vary or terminate
these delivery arrangements.

More recently, with the introduction of "Home Branding” by the large
supermarket chains, the prospect has emerged that existing licensed
vendors will be eliminated from the supply chain as the supermarket chains
propose to purchase supplies directly from the processors and to introduce
their own distribution arrangements.

The former Managing Director of National Foods, at a shareholders mesting
in December 2001, stated that it is anticipated that approximately 75% of all
milk distribution will henceforth be carried out outside the licensed vendor
system. This clearly has implications for the availability of supplies to
independent retailers, and for home deliveries.

Licensed Vendors

Licensed Vendors, widely known as “milkies”, are responsible for the
distribution of milk and milk products to retail cutomers and private
residences. They are required to be licensed pursuant to the terms of the
Dairy Industry Act 1992. There are 223 licensed vendors in South Australia
— down by approximately 130 (over 37%) since the advent of dereguiation in
1995, many having been bought out by existing vendors to consolidate into
larger rounds.



Each licensed vendor is required to have an exclusive supply contract with
either National Foods or Dairy Farmers. These contracts list retail
customers that the vendor has the right to supply (‘Listed” or “Designated”
Customers) and/or territories in which the vendor has the right to supply to
domestic residences (“Exclusive Territories”). They also list “Direct Billed”
customers in respect of which the vendor is contracted to provide delivery
services,

Designated customers, exclusive territories and listed “Direct Billed”
customers are subject to variation under the contract at the processor's
direction.

Vendors have, traditionally, purchased product from the processors and
resold it to retailers and consumers. They are independent businesses and
are, invariably, owner operated. As independent businesses, they are
required to negotiate individually with pracessors.

Licensed Vendors who are members of the Milk Vendors Association (SA)
inc. ("the Association”) provide in excess of 70% of the total amount of milk
distributed in South Australia.

The role of Licensed Vendors is discussed in more detail in section 3 below.
2.4 Retailers

Retailers include the major supermarket chains, such as Woolworths and
Coles-Myer; buying groups, such as Top Shop, the service station chains,
and various State government agencies and instrumentailities; and
independent corner stores, or “delis”.

The major supermarkets and buying groups possess substantial bargaining
power. This was recognised as long ago as 1980, when the South
Australian Parliament enacted legislation to prevent supermarkets from
obtaining their own milk vendors’ licences. At the time, there were 420
home delivery vendars in South Australia, and it was felt that some would
be forced out of business if supermarkets were to obtain their own licences:
See appendix “‘E”.

Since that time, the bargaining power of the large supermarkets has been
significantly increased as a consequence of the partial deregulation of retail
shopping hours and the introduction of Home Branding. Supermarkets now
trade for longer hours. Service Stations now typically trade around the
clock and provide convenience-store facilities. This bas resulted in the
closure of numerous independent delis and an increase in the volume of
milk sold through supermarkets. in 1991, 8% of milk sales were through
supermarkets; that figure is now 58%: See appendix “B". Significantly,
supermarkets set the retail price for both Home Brand and processor-
branded products, in effect having the power to manipulate the volumes and
product sold.

3 Licensed Vendors

3.1 Licensing

The licensing requirements under the Dairy Industry Act stipulate that each
vendor must have a credit contract with a pracessor and must comply with



3.2

certain health and hygiene standards.
Processor Contracts

Since 1993, all vendors have been required to have sole and exclusive
supply contracts with one or other of the two processors. These contracts
are, on their face, plainly anti-competitive and in breach of various
provisions of the Trade Practices Act 1974 (Cth). However, the contracts
were notified to the Trade Practices Commission (as it was then known) in
1893 and were approved, subject to review on the deregulation of post farm
gate prices. This deregulation occurred in January 1995. No review has
taken piace, despite requests from the Association. See appendix “F".

Contracts introduced by the processors in the late 1990s clearly recognised
the ongoing effects of deregulation and sought to maximise returns to the
processors in the new environment. Dairy Farmers introduced a franchise
system and National Foods introduced a contract featuring a provision
which would allow National Foods to terminate the pracessor contracts for
many reasons, including where:

“any other change occurs in, or affecting, the Industry or the Market,”
(para. 34.2 contract)

Standard terms of the current processor contracts include the following
provisions:

* Allowing the processor unilaterally to vary trading terms and
conditions
Requiring the vendor to be contactable 24 hours a day
Requiring the provision of detailed business plans and marketing
plans

¢ Entitling the processor to withdraw Listed Customers from the
vendor without being liable for any loss, costs, expense or damage
and without payment of transfer fees or duties

+ Entitling the processor to nominate an alternative licensed vendor to
deliver or supply to direct or listed customers

» Entitling the processor to vary the delivery fee paid to licensed
vendors by giving a notice period and without cause or consultation

¢ The processor specifically does not guarantee the supply of product
to the vendor

= Effectively prohibiting vendors from selling or supplying any products
whatsoever other than those of the processor

* Requiring vendors to establish and maintain certain data bases,
using specified computer programs, and to make those data bases
available to the processor upon request

* Exempting the processor from legal obligations towards the vendors
such as the payment of superannuation and workers compensation
insurance where that may otherwise have been applicable.

Both processor contracts are clearly weighted in favour of the processors.
Bearing in mind that ficensed vendors operate independent businesses, the
standard contracts are excessively intrusive. They are uncommercial in that
they restrict unnecessarily the extent to which vendors may utilise capital
assets whilst, at the same time, failing to guarantee product supplies.



3.3

3.4

3.5

Representations were made by the Association to the processors on behalf
of the licensed vendors in an attempt to negotiate some alterations or
additions to the contract making it more favourable to licensed vendaors
without satisfaction. Vendors had little option but to sign these contracts,
given their financial vulnerability and lack of bargaining power.

The processor contracts represent the effective regulation of the distribution
market by the processor duopoly.

Recently, both National Foods and Dairy Farmers have issued new draft
processor contracts in standard form. These contracts continue to rely on
the Notifications referred to above. The National Foods draft contains strict
confidentiality provisions, including a provision that the vendor may not
disclose the contents of the draft contract to any adviser until such time as
that adviser has executed a confidentiality undertaking in a form specified,
and that undertaking has been approved by National Foods.

Wholesale, Route and Home Delivery

Increasingly, the larger wholesale customers have been assumed by the
processors as direct customers. Vendors receive a delivery fee for
delivering products to these customers. Vendors have received no
remuneration for any loss of customers, which traditionally, have been
tradable. Entire rounds, Exclusive Territories of the Home Delivery vendor
and specified Listed Customers of the Route/MWholesale vendor were
traditionally sold in the same way that any business may buy or sell assets.

Direct Billing

Direct billing has become increasingly prevalent since the introduction of
solus processor contracts in 1993, Under this system, the processors
contract directly with major customers and pay delivery fees to licensed
vendors, who deliver product on their behalf.

The major supermarkets and buying groups {which include various State
Government agencies and instrumentalities) have sufficient bargaining
power to negotiate on an even footing with the processors. They have
exerted this power to negotiate favourable Direct Billing and Home Brand
agreements. Consequently, vendors’ delivery fees on white milk have been
significantly reduced from 10c¢ per litre in 1995 to an average of 8¢ per litre
currently (a fall of 20%}) and to 6¢ per litre for Home Brand. Flavoured milk
fees have been reduced from 41.6¢ to 34¢ per litre. In the same period, the
profit margins of the processors and of the supermarkets have increased.

Bargaining Power

As noted above, there are only two significant processors in South Australia
and vendors must deal with one or other of these. Both are multi-million
dollar corporations. Vendors, on the other hand, are typically self-employad
small business persons. Given these relative economic strengths, the
requirement for solus supply agreements and the existence of the
Notifications, vendors have no real bargaining power vis-a-vis the
processors. Contracts are offered on a “take it or leave it basis. The nett
effect of the processor duopoly, the solus supply arrangements and the
Notifications is that the distribution of dairy products via the licensed vendor
network is now regulated by the processors.



3.6 Entry and Exit

Vendors’ processor contracts are tradable, subject to the consent of the
relevant processor. Most sales have, traditionaily, been brokered via the
Milk Vendors Association (SA), which retains a substantial database. Sale
values have declined substantially since the initial phase of deregulation in
1995, to the point wherae it is now widely accepted that rounds are virtually
unsaleable. This means that vendors who have paid hundreds of
thousands of dollars for their businesses have sustained major capital
losses as a direct and foreseeable result of deregulation of the processor-
dominated industry.

4 Role of the Milk Vendors’ Association {SA)

The origin of the Milk Vendors' Association SA Inc can be traced back to the
formation of the Adelaide and Suburban Milk Distributors and Dairymans’
Association in 1931. The name being changed to The Master Retail Milk
Vendors Association Incin 1944 and to its present identity in August 1992,
In 1932 there was also another Vendor Association formed, with both
Associations working side by side until 1946/47 when they amalgamated.

The Association is controlled by a Committee of Management, elected by its
members. Testament to the stability of its management is that since 1945
there have been only 9 Presidents and 8 Executive officers.

The Association concerns itself with all matters affecting the Dairy Industry
in South Australia and the interest of Vendors in particular. Being a non-
profit organization, the Association’s assets are not large, but it has traded
successfully in excess of sixty years for the benefit of its members.

Membership of the Association is entirely voluntary. However the
Association represents and is financially supported by licensed vendors,
within the State who distribute in excess of 70% of the volume of milk
distributed in South Australia.

The Association has been the recagnized Vendors’ Association and has
maintained strong communication with Government and all Industry bodies
over the past six decades. It maintains records and data bases for all
licensed vendars and provides a community service in answering daily
enquiries and requests.

5 Disputes

The level of disputation involving vendors is not high. However, there is
considerable discontent amongst vendars as to how disputes have been
dealt with. No formal dispute resolution pracedures have been followed,
although they are nominally in existence. Many vendor grievances remain
unaddressed because of lack of vendor confidence in the existing
arrangements, in which outcomes are determined solely by the processors.
Vendors are particularly concerned about the role of the processors (via
their sales/marketing staff) in dealing directly with vendors’ customers and
imposing those customers wishes on vendors.

6 Grounds for Grant of Authorisation



6.1

6.2

6.3

Vendors in most states other than South Australia have received adjustment
packages to assist in the process of structural change which has inevitably
followed deregulation. The South Australian State Government has
declined to provide such assistance, or to facilitate an industry self funded
rationalisation package.

As has been indicated above, it is believed that the processors are looking
toward a rationalisation of the distribution network which will have a
significant effect upon the licensed vendor system and will impact on
consumer prices and choices. When this occurs, unless the licensed
vendors can participate in negotiations on a more equal footing with the
processors, it is anticipated that further restrictions will be placed upon them
and significant financial losses will flow. This will cause a reduction in the
provision of distribution services and in consumer choices.

Collective negotiation will enable vendors to negotiate on a more equal
basis with the processors. It is anticipated that this will lead to the public
benefits set out below. The present range of distribution services would be
maintained and the quality of those services would increase. There should
be no adverse impact on consumer prices. There should be some
redistribution of the monopoly profits currently enjoyed by the processors,
major supermarkets and buyer groups.

In general terms, the authorisation sought would, or would be likely to, result
in a benefit to the public of South Australia which would outweigh any
detriment constituted by any lessening of competition that would be likely to
resuit. Such authorisation would have the specific benefits enumerated
below.

Fairness in the Negotiating Process

As indicated above, the relative bargaining strengths of the processors,
retailers and vendors are such that the vendors are, in effect, obliged to
accept whatever terms are offered to them. This is reflected in the steep
decline in numbers and profitability of milk rounds since January 1995, as
vendors have been forced to accept contractual terms which strongly favour
the processors. Processors and major retailers (which enjoy a relative
parity of bargaining power) have, on the other hand, enjoyed a significant
increase in profitability over the same period.

Distribution contracts have been offered by the processor duopoly on a
“take it or leave it” basis. The proposed arrangements would help to
redress the disparity in relative bargaining positions and provide vendors
with some competitive parity in contract negotiations with the processors.
This will result in greater vendor input into the contract terms which will, in
turn, lead to improved services and other public benefits.

Compliance with Statutory Requirements

The process of collective negotiation is likely to result in processor contracts
which provide standards that ensure both processors and vendors comply
with statutory requirements as to safety, roadworthiness, environmental
protection, pollution control and cold chain compliance. The existing
arrangements provide a clear incentive to vendors to “cut corners”, which is
likely to lead to serious consequences.

Efficiency of Operations



6.4

6.5

The structural changes which have occurred in the industry since the onset
of solus processor contracts and deregulation (see above) have resulted in
a sharp reduction in the number of licensed vendors. Many of the
remaining vendor businesses are only marginally viable. The decline in
home delivery and local “deli” sales has resulted in a sharp increase, in
relative terms, of vendors' transport costs. The processor duapoly,
strengthened by the Notifications, has enforced onerous contractual terms.

Collective negotiation will allow for the consolidation of rounds. This will
increase the average size of rounds. This, in turn, will have the effect of
reducing transpart costs and total average costs of vendors. It will also
ensure that those consumers who rely on home deliveries and/or local “deli”
supplies will continue to benefit from the availability of such services at an
affordable price. Any increase in vendors’ margins or delivery fees is likely
to be marginai and capable of being absorbed by the processors and/or
major retailers,

Continued Viability of Independent Distribution Sector

As a result of the various factors referred to above, many of the remaining
vendor businesses are only marginally viable. The continuing trend towards
direct billing and home branding means that vendor’s margins are likely to
further decline, resulting in the closure of a significant number of those
businesses. This, in tumn, will result in the reduction of services available to
consumers, loss of employment and other significant financial losses.
Independent small business employs a large percentage of the workforce
and should be supported to ensure competition in the market place and
hence benefits to the consumer.

Reduction in Transaction Costs

Presently, the processors are required to negotiate individually with each
vendor. This results in a substantial waste of resources. Processors are
required to replicate the negotiation process with numerous vendors,
whereas vendars must attempt to negotiate as individuals against the
resources of muiti million dollar corporations. This exercise invariably
proves fruitless as few, if any, concessions are made by the processors.

Transaction costs vary among the vendors according to a range of factors,
including:

* The processor with which they contract; and
* The extent to which they engage in negotiations.

All vendors are required to sign off on a declaration to the effect that they
have had, or have had the opportunity to have, legal, accounting and
business advice.

A vendor who obtains advice from appropriately qualified persons in each of
those fields could reasonably expect to incur costs in excess of $6,000.
Allowing for the fact that not all vendors may take business (as opposed to
accounting) advice, it is reasonable to estimate transaction costs at
approximately $5,000 per vendor per contract: a total cost of $1.115 million.

Assuming processors’ transaction costs of $2,000 per contract gives a
figure of $446,000 in processors’ transaction costs.



6.6

6.7

6.8

It is anticipated that total vendor transaction costs in relation to contracts
negotiated under the proposed authorisation would be in the region of
$10,000-$20,000 or $45-390 per vendor.

Better Information

Itis envisaged that vendors will be advised in the process of collective
negotiation by the Milk Vendors Association, which will also provide
secretarial services. The Milk Vendors Association maintains substantial
records and databases in relation to the dairy industry, and it has access to
further such material through its connections with vendor organisations
interstate as well as organizations such as the Dairy Industry Council. The
Association will be able to negotiate on the basis of mare comprehensive
and accurate market information.

Many vendors do not have the time or the skills to acquaint themselves with
such information or to analyse such information adequately. The problem of
asymmetrical information compounds the inherent disparity in bargaining
positions as between individual vendors and the processors. The proposed
arrangements would assist in redressing this disparity.

Improvement in Health and Safety

Vendors are required to meet all safety and delivery standards. The
changing retail environment has resulted in vendors working longer hours,
placing increasing demands on their own empioyees, or being no longer
able to employ additional help. As a resuit, stress and fatigue levels have
increased significantly.

Through the rationalisation process, consolidation of rounds will have the
effect of reducing delivery distance and times, resulting in a safer
environment for vendors, their employees, and those with whom they share
the workplace and road.

Dispute Resolution

Disputes within the industry may be categorised and described as follows:

6.8.1 Vendor/Processor disputes. Typically, these disputes involve such

matters as:

* Failure to supply invoiced product.

» The supply of damaged or out-of-date product.

= The allocation of customers and/or territories by processors.

* The transfer by the processors of vendors customers to direct
billing.

6.8.2 Vendor/customer disputes. Typically, these disputes include such

matters as:

* Supply of damaged or out-of-date product.
» Merchandising.

= Frequency of supply.

6.8.3 Vendor/vendor disputes. These disputes occur very infrequently.

They tend to relate to the allocation of customers or territories.

Both current processor cantracts provide for dispute resolution procedures.
However, these have rarely (if sver) been applied owing to the dominant
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position of the processors vis-a-vis vendors, which results in the unilaterial
imposition of resolutions by the processors in all categories of disputes.

6.9 Opt Out Clause

Itis proposed that all vendors (both members and non-members of the
Association) will retain the right to negotiate individually with the relevant
processor should they choose to do so. Participation by vendors in any
collective negotiation structure will be entirely voluntary.

6.10 No Boycotts

For the avoidance of doubt, no authorisation is sought in respect of any
collective boycott activity.

7 Market Assessment

7.1

The Association acknowledges that the statutory test requires that the
Commission assess and weigh the likely public benefits and detriments
flowing from the proposed collective bargaining amrangements. This
process requires some elucidation of the markets which will be affected by
those proposed arrangements. The Association submits that, in the
circumstances described in Sections 2 and 3 above, it is not necessary for
the Commission comprehensively to define the relevant markets. The
Association submits that it is clear that there are two relevant areas of
competition, namely:

. The supply of distribution services to the processor duopoly. In this
area, vendors compete with each other to acquire distribution
contracts from the processors; and

. The supply of milk and other dairy products to retailers and
consumers. In this area, the vendors notionally compete with each
other to supply retailers and with retailers to supply products to
consumers.

All such competition occurs within the geographic area of the state of South

Australia. Individual distributor contracts are highly localized and limited to

listed customers and designated territories within a particular metropolitan

or regional area.

Supply of Distribution Services to Processors

Theoretically, distributors compete for contracts to provide distribution
services to one or ather of the processors. Contracted vendors alsa
compste amongst themselves in the actual provision of distribution services.

However, the level of actual competition is, at most, negligible. All existing
contracted vendors have a right of renewal. Vendors numbers have
declined substantially since 1995, as described above. As new retail outlets
or residential territories are constructed, these are allocated to existing
vendors. As vacancies occur in the distribution network {usually as a result
of a particular round having become non-viable), customers tend to be
reallocated to existing vendars by the relevant processor.

7.2 Supply of Dairy Products to Retailers and Consumers
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Competition amongst vendors is similarly limited by the existence of listed
customers and defined territories in the distributor contracts, which also
prevent vendors from seeking to supply an existing customer of another
vendor who is contracted to the same processor.

Thus the terms of the distribution contracts preclude any competition
amongst vendors for the supply of product to retailers or consumers.

Vendors compete with retailers far the supply of dairy products to
consumers. As indicated above in paragraphs 2.2 and 2.4 there has been a
significant trend in recent years away from home delivery by vendors and
towards supply to consumers via supermarkets.

Price competition between vendors is extremely limited, given that their
margins have been forced downwards since deregulation as a resuit of the
factors referred to in 3.5 above. ltis anticipated that the proposed
arrangements will result in an increase in non-price competition amongst
vendors, particularly in the provision of home delivery services.

8 The Future With or Without

8.1

8.2

The Association acknowledges that, in determining this application, the
Commission is required to make a reasonable forecast as to how the
market will react in the event that the authorisation is, or is not, granted.
The Association submits that, on any objective view, the public benefits
which would be generated by the implementation of the proposed
arrangements far outweigh any concomitant anti competitive detriment and
would represent a significant improvement aver the existing outcomes.

The Future Without the Proposed Arrangements

In the past, vendors have had no significant input into the processar
distribution contracts. In the absence of the proposed collective bargaining
and dispute resolution arrangements, it is most likely that South Australian
milk vendors will continue to have no option but to accept the standard form
processor contracts and to comply with processor requirements in relation
to the operation of their businesses,

Although, currently, the Association may legitimately act to disseminate
information and facilitate its exchange amaongst vendors, vendors must, in
the absence of authorisation, negotiate individually. Hence the role of the
Association is extremely limited and its databases and expertise may not be
effectively utilised by vendors.

It is most likely that, without the proposed arrangements, the decline of the
independent distribution network will continue to the point of extinction. This
will result in a decline in the range of available services, reduction in
consumer choices, increases in the manopoly profits of the retail chains and
processors, and increased retail prices.

The Future Situation With the Proposed Arra ngements
Under the proposed arrangements, the Association would be able to play a

far more extensive role in contract negotiations than that referred to above.
This is likely to result in a greater degree of vendor influence in relation fo

12



the terms and conditions of the distributor contracts and fairer and more
consistent outcomes to disputes.

The Association would be in a position to coilate vendor concems and draw
on its extensive databases of industry information in conducting
negotiations and/or addressing disputes.

The range of services available to consumers would be maintained,
efficiency would increase, the ability of the processors and of the major
retail chains to extract monopoly profits would be restricted and competitive
forces would influence retail prices.

13
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Drinking milk

Whole milk, which s packaged for
drinking, is standardised to a milkfat
conient of around 3.8%. Modified, reduced
and low-fat milks are standardised to other
relevant specifications and have varying
milkfat and solids non-fat levels. The cream
removed durlng standardisation can be
bottled as table cream or manufactured into
butter or other dairy products.

In recent years Australian milk
consumption has been changing from
regular milk to modified milk types, such
as reduced and low-fat mitks, and speclalty
mtilks fortified with vitamins and minerals.

DAIRYAUSTRALIA

their market share at the expense of fresh
white regular milic

Competition between the milk processors
has seen the development of innovative
specialty milks delivering varying fat
contents, or fortified with extra vitamins
and minerals. Other milks have been
developed to address particular consumer
needs, such as lactose-free milk or extra-
frothing milk for cappuccinos.

The major players in the national drinking
milk market are National Foods (with the
Pura brand), Datry Farmers {with the Dairy
Farmers brand) and Parmalat {with the

Flavoured milks have also been Increasing Pauls brand).

Drinking mlik sales by State {milllon litres)

NSW ACT L QaLp SA WA TAS AUST
1979/80 531 437 249 127 114 41 1,504
1985/90 552 30 449 316 130 164 47 1,730
199495 579 34 452 368 167 188 52 1,894
1995/98 574 33 454 372 183 187 50 1,905
1996/97 576 3 452 376 173 193 50 1,920
1997/98 575 1 442 7 142 188 49 1.91%
1998/99 578 32 442 g2 185 192 49 1,93
1899/00) 566 kY 440 383 185 15) 48 1933
2000/01 630 456 393 199 192 1920
2001/02 622 459 402 184 192 50 1,809
2002/03 (p} 616 473 403 181 200 51 1,924

Drinking milk sales by type (mitlion litres)

Stats figuras exclude interstate traed mitk prior to Jume 2000
Source: Mi% processors and Stat milk authorities

Ragqudar Reduced Low fat Flavoored UHT Other Total
1983/90 1,251 244 73 11 40 6 1,730
1994/95 1,217 332 111 143 77 14 1,804
1985/46 1,195 336 113 146 94 20 1,905
1996/97 1,163 352 120 180 104 21 1,920
1997/48 1,125 359 130 163 122 19 1,919
1998/99 1,111 358 141 169 131 20 181
1990/0 1.079 354 144 173 164 20 1,933
2000/01 1,072 7 124 165 162 2] 1,920
_2001/02 1.064 339 132 171 135 18 1,908
2002/03 (o) 1.054 401 138 177 135 19 1,924

Sovrce: Mitk processors and Stafe mitk authorities

Austraflan Dalry Indystry in Focus 2003 17
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Mk sales by ypé by chmone) - 2002103
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B 40%
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The supcrinarket channel has continued to
Increase its share of total drinking milk in
recent years — to more than 56% tn 2002/03.
See Appendix 3 (page 37) for more details on
supermarket sales of mitk,

Per capita milk consumption has slowly
declined since the mid-1990s to an
estimated level of 97 litres per head In
2002/03.

Australian Dairy Industry In Focus 2003

-Figue 37 ¢ .o .
Per capita comsimpiton of drinking milk by type

120

iomwhct.lmﬂavourem ElRegular 3 Lowreguced fat

Australia exports relatively small volumes
of milk - equivalent to approximately 4.5%
of the domestic drinking milk market ~
with 80% of the total going into Asia,

See Appendix 4 (page 43) for more details on
drinking milk exparts,



DAIRYAUSTRALIA

Appendix 3 - Supermarket sales

Supermarket mitk sales by State {million (itres)
NSW YiG aLp 8A WA TAS AlST
200001 208 255 206 119 108 19 1,06
20071/02 303 274 216 120 113 20 1,046
200203 320 281 223 124 115 F4) 1,084
Sowrre: AC Nisisen

Suparmatket milk sales by type (milllon litres)

Regular Reduced fat  Low-fat  Flavoured UHT her AUST
2000/01 530 227 71 39 1 15 1.016
200102 7 246 74 43 123 13 1,048
2002403 553 263 76 45 129 16 1,084
Source: AC Niglsen

Supermarket milk sales - brand vs private label (miifion [itres)

2000/01 200t/02 2002/03
MHlion iitres  Price/Iltre Milllon litres Price/iltra Million litres Price/litra

Regular whole 27 $1.27 76 $1.26

Reduced fat 181 $1.49 168 $1.56 |
Low fat 54 $1.55 53 $1.84 $1.70
Flavoured a9 $2.54 42 $2.65 $2.75
UHT 0 $1.45 68 $1.55 $1.56
{ther 30 $1.55 31 $1.62 £1.70
Total branded mlik 591 $1.48 539 $1.59 $1.85

Regular whala 39) $1.11
Reduced-fat £1.23 100 3127
Low-fat $1.47 4 $1.54
Flavoured $1.51 2 $1.82
UHT $1.19 50 $1.12
Tatal private label milk $1.07 508 $1.77 546 $1.15
Total mAk ime $1.31 1,045 $1.36 1,084 $1.40
Source: AC Nielsen
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Gheese

Tabie AD
Supsrmarket cheese sales by type (tonnes)

2000/01 2001/02 2002103
Natural cheddar 67,446
Procassed cheddar 28614 26,737 24,785
Total cheddar 84,083 94,183 95,700

Eya ’

Shredding 5679 5,776
Hard grating 3,002 3,162 3am
Frosh 13,627 14,5513 16,113
Mould rigened 2,018 3,150 3,505
Otiter non-cheddar 789 582 516
Total non-cheddar 28,803 29,830 32,593
Tatal cheess 122,888 124,013 128,293

Sowre: AC Nieisen
Supermarket chease sales by country of origin (tonnes)
2000701 2001/02 200r2/03

Tonnas Price/kg Tonnes Price/kg Tonnes Priceskg

24100 24,910
1,540 $10.97 1,862 $11.84 1,927 $12.34
313 $17.28 3,058 $18.17 3,574 $17.74
Total non-cheddar 28,803 $11.30 20,830 $12.15 32,593 $12.70
Total cheese 124,858 $8.43 124,012 $9.17 128,298 $3.51
Source: AC Nleisen
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Tablespreads and yogurt
Supermarket tablespreads sales by type (tonnes)
200001 2001762 2002/03
Tannes Price/kg Tonnes Price/kg Tonnes Fricefkg

$3.93

20,907 $3.98

21,006

.06

18,790

Saturates 3,445 $2.08 3,257 $3.24 2,845

Tolal margarine 78,912 2.7 74,6588 $3.94 TH160

Total tal¥espreads 112,818 $3.90 109,066 $.17 107,117 $4.40
Source: AC Nielsen

Supermarket yogurt sales by type [tonnes)

2000701 2001/G2 2002/03
Tonnes {g)  Price/kg  Tonnes (8) Price/ky  Tonnes (e}  Price/ky
Ragular 44,982 $3.94 42,870 $4.22 41,248 $4.41
Lowe-fat 34,435 $3.78 34,804 $4.08 36,283 $4.31
No fat 23,640 $3.79 26,634 $d.18 28,717 $4.39
Total yogurt 103,057 $3.85 104,308 §4.17 106,308 $4.37
Source; AC Nelsen & Dairy Avstraila

Supermarket yogurt salas by form (tonnes)

2000/01 2001702 2002/03
Tonnes {¢) Prica/kg  Tonnes {e) Priceskg  Tonnas (o) Prlcelkg
Eating 100,385 $1.85 100,981 $4.15 102,837 $4.35
Drinking 2,672 $3.95 3,327 .63 471 $4.82
Total yogurt 103,057 $3.85 104,308 $4.17 108,308 $4.57

Source: AL Niatsen & Dalty Australia
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Milk Production

{million litres)

Month ended NSW VIC QLD SA wa TAS AUST
June
2002 103.7 366.3 58.3 a2.0 34.8 24.2 639.2
2003 100.3 310.4 56.3 51.1 36.6 20.0 574.7
% change -3.3% -15.3% -3.4% -1.7% 52% -17.1% -10.1%
Year to June
01/02 1,342.9 7,404.7 744.3 714.9 3828 671.4 11,2711
02/02 1,301.5 6,584.4 719.0 732.6 403.6 5854 10,3264
% change -3.1% -11.1% -3.4% 2.5% 2.7% -12.8% -8.4%
01/02 13429 7.404.7 744.3 714.9 3929 671.4 11,271.1
Source: Dairy manufacturers & DIA of SA
Milk Sales by State (million litres)
Month ended NSWa# VIiC QLD SA WA TAS AUST
June
2002 51.0 37.9 32.8 15.0 15.8 4.0 156.6
2003 51.6 39.6 325 15.3 17.1 4,2 160.4
% change 1.2% 4.6% ~0.8% 2.2% 8.2% 5.0% 2.4%
Year to June
01/02 622.5 459.0 402.4 184.2" 1915 496 1,909.3
02/03 616.1 473.0 402.9 181.4 194.9 50.9 1,924.1
% change -1.0% 3.0% 0.1% -1.59% 4.4% 2.5% 0.8%
01/02 622.5 458.0 402.4 184.2 1915 496 1,.909.2
Source: Dairy manufaciurers # NSW includes sales from ACT
Milk Sales by Type {million [itres)
Month ended Plain Reduced Fat Low Fat fFlavoured UHT Other AUST
June
2002 87.3 32.4 11.1 13.3 1.5 11.0 1566.6
2003 87.5 336 11.7 14.0 2.1 11.6 160.4
% change 0.2% 3.6% 5.7% 5.4% 40.0% 4.5% 2.4%
Year to June
01/02 1,063.8 389.0 132.3 171.3 18.5 134.5 1,909.3
02/03 1,054.3 400.5 138.4 176.6 19.3 135.0 1,924 .1
% change -0.9% 3.0% 4.6% 3.1% 4.3% 0.4% 0.8%
01/02 1,063.8 389.0 132.3 171.3 18.5 134.5 1,909.3

Source: Dairy mamifactirars
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Australian Production Summary

June Production Year to June Total
2002 2003 % change 2002 2003 %chaggg 2001/02
Milk Production {million litres)
639.2 574.7 -10.1% 11,2711 10,326.4 B84% 11,2711
Major Products (tonnes)
Butter/Butteroil 9,245.0 5,815.0 -37.1% 164,111.0 1489240 -9.3% 184,111.0
SMP/BMP 8,876.0 6,399.0 -27.9% 261,111.0 215405.0 -17.5% 261,111.0
WMP 12,020.0 10,186.0 -15.3% 238,684.0 169,605.0 -28.9% 238,684.0
Whey Powder 7.552.0 6,312.0 -16.4% 87,806.0 95,74B.0 10.2% 87,806.0
Cheddar 13,849.0 9,931.0 -28.3% 221,942.0 209,572.0 -5.6% 221,842.0
Semi Hard 1,690.0 1.267.0 -25.0% 28,637.0 23,209.0 -12.0% 28,637.0
Stretch 4,979.0 5,490.0 10.3% 65,0450 60,615.0 -6.8% 65,045.0
Hard Grating 778.0 1,381.0 788% 155820 11,215.0 28.0% 15582.0
Fresh 2.842.0 4,106.0 - 44.5% 77,7620  59,796.0 -23.1%  77,762.0
Mould/Washed Rind 235.0 277.0 17.9% 3,688.0 3,612.0 -2.1% 3,688.0
Total Cheese 24,373.0 22,462.0 -7.8% 412,656.0 368,019.0 -10.8% 412,656.0
Source: Dairy manufacturers
Mitk Production by State (million litres)
Year to date - June 2003
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National production of dairy products (tonnes)

Butter/Butteroii SMP/BMP Cheese wMp
01/02 02/03 01/02 02/03 01/02 02/03 01/02 02/03

July 8,135 8,817 10,425 11,354 21,252 20,065 11,796 8,747
August 11,618 11,858 21,756 17,832 27,296 22,582 10,008 15,659
September 16,452 16,851 28,534 29,084 40,146 38,134 22,896 22,706
October 19,717 20,830 38,658 38,258 45,017 41,503 27,757 20,553

November 18,331 18,187 34,857 31,123 44,034 39,161 30,151 21,479
December 19,589 17,816 35,724 27,168 46,816 41,894 27,513 24,850
17,447 13,966 28,820 16,946 41,223 36,055 22,665 14,932

January

February 11,912 9,118 18,914 9,622 33,311 27,366 19,847 11,571
March 11,934 9,776 13,202 8,791 35175 31,260 23,266 8,381
April 8,795 8,940 10,763 10,334 26,460 25,459 17,586 4,064
May 9,936 7,180 9,583 8,494 27,553 22,078 13,178 5,477
June 0,245 5,815 8,876 6,399 24,372 22,462 12,020 10,186
Taotal; 164,111 148,924 261,111 215,405 412,656 368,019 238684 169,605

Source; Dairy manufacturers

Austratian Production Trends
Year to date - June 2003
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Appendix 4 - Exports

Australian exports of cheese {tonties)
1097/08  1996/99  1999/00  2000/0 2001/02  2002/03 (p)

1,800

Other Middte East 4,660 5313 7773 6,165 6,468 6,543
Total Middle East 18432 19,761 24,369 25228 26,506 24,170

Castbbean 1152 2847 2,879 1,280 2,650 3,239
Dnited Staies 7,796 8,012 10,326 9,414 10,845 8,951
Dthers 3,952 4,335 7,400 5090 4,633 5,006
Total Amaricas 14,900 15,754 71,605 17,764 18,128 17,198
280
Europaan Union 8,586 17,823 28,965 40,407 16,879 3,321
Gther Europe 5,809 7 553 10,608 2,158 1829 5,689
Tolal Europe 17475 26,356 0,297 4246 19,088 38,682
Othiers 3] 63 103 i 0 0
Total 1,022 112374 22289  ZIA8E6 27540 ALISA

Sowrce: Dairy Avstraila & ABS
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DAIRYAUSTRALIA

Austraflan exporie of butter (tonnes)
1497/98 1998/99 1999/00 2000701 2001702  2002/03 {p}

ChinaHong Kong 3270 2937 3513 3,263 2,781 3,634
Japan a27 1,081 870 1,298 1,078 1,235
Korea, South 894 1,358 2,967 3,531 4,630 3,762
Malaysia 1,376 1,746 2,205 2,806 2,340 2,501
Singapore 3747 3,470 5675 3,850 3,783 3,609
Talwan 2.602 2,371 2,566 2,584 2144 2821
Others g72 822 1,317 1,092 1,139 1,418
Total Asla 13,588 13,736 19,313 17,924 17,89% 19,075

405 350 13

5,082 11,508 18,304 11877 5,435 8174

2171 2,839 2,342 1,68 1,087 928

8,489 14,762 21,022 13,49 6,892 10,415

1,844 592 890 855 370 724

2,127 4,020 2,370 3.400 2,217 2,081

17,662 7.304 16,111 0,630 7,804 10,408
435 280 252 B 0 (]

60,262 48,766 57,783 56,871 44,229 53,021
Source: Dairy Austrafia & ADS

Table AID

Australian exports of butteroll (tonnes)
1997/98 1998/99 1999/00 2000/01 2001/02  2002/03 (p)

Mateysla 2,507 1.9% 3,369 2,864 2311 1,807
Philippies 4,065 3,647 4,779 2,850 1,723 1,462
Singapore 3811 3,953 4,140 1,996 3,581 2,35
Dthers 14,604 15,488 18,878 13,538 13993 14,857
Total Asla 28,628 27,967 45275 25,121 24,034 25,249
Kuwait 844 1,746 1,874 885 1,668 682
United Arab Emirates 877 1,840 1,333 1,763 2677 1,825
Qthers 4,842 4,184 3,743 4,997 5,761 4,054
Total Middie East 6,368 7,770 5,058 8,945 10,108 6,561
Africe 1,863 3,040 4,860 i,992 §,a74 5,202
Americas 5,786 13,869 9,057 11,759 15,452 10,407
Earope 2,643 3,120 2,383 2,252 5,200 70
Pacilc 238 201 133 78 197 231
Dihers [ ] 21 1 1] 0
Total 45,535 55,776 57,565 53,178 64,859 45620

Source: Dalry Ausiralis & ABS
Australlan Dalry Indushry In Focus 2003
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Anstrallan expotts of SMP, BMP and SMP/EMP mixtures (tonnes)
1997/68 1998/99 1998700  2000/01  2001/02 2002/63 ()

ChinaMorg Kong 3,302 4,362 9, )

Indonasia 14,524 15,543 13,255 12,924 18,803 15265
Japan 26,517 17,281 2,272 18,636 16,465 16,632
Malaysia 30,157 34,073 30,810 28,211 26515 23,024
Philippines 50,552 65,045 58,408 58,619 48,641 37,31
Singapore 11,370 15,269 13,728 14,312 16,785 15,354
Taiwan 8,448 11,23 19420 11,248 0,264 11451
Thafland 15,938 26,746 24,853 16,649 73,623 16,669
Others 9942 12730 12,606 14474 14,506 10,303
Total Asla 170761 202286 210750 182,111 182294 159,524
Africa 2,810 10,108 13,039 3,242 7,858 7,805
Americez 14,697 12.753 13,895 19,048 16,812 14,652
Europe 836 2,351 4,487 1,067 6500 208
Middlg East 9,518 14,515 8,745 11,147 15,735 12,087
Pacifle 720 1,005 1,524 568 1,025 485
Others 138 130 a7 535 1 0
Total 199481 243149 263327 207,704 224428 195679

* Includes dalry component of mixed powders

Source: Dairy Australia & AOIS

Australian exports of whole mitk powder {tonnes)
1997/98 1858/99 1899/00 2000/01 2001/062  mp2/az (p)

JAaka

‘Bangladesh 7,708 12,253 12,195 14,612 9,023 9,656
ChinafHong Korg 4018 2521 3,590 7,878 18,148 14,765
Indonesia 1812 1,377 3,007 8,110 11,460 14,739
Japan 10,883 13,684 20,680 1,735 4,207 4,352
Malaysia 12,324 12,262 10.560 8,462 20,882 20,269
Phifippines 18,128 25,031 27,415 25145 23837 23,995
Slngapora 3,440 5,912 6,680 5,331 11,517 13,686
Sri Lenka 8,892 11,274 16,417 17.214 15,120 15,017
Talwan 8,894 15,051 19,842 13,462 18,974 18,450
Thaitend 8,208 10,743 12,048 7,062 9,633 8,650
Others 1,260 1,812 8,625 8,650 1,184 8,683
Total Asla 85,577 111,720 141,397 120,41 163,382 184,251
Africa 7,740 4,690 8,214 15,243 20,878 13,875
Amaricas 6,235 8,308 2,085 11,180 11,433 5,717
Europe 2,729 5,153 1,034 2,693 617 185
Middle East 4,608 5,740 17,028 16,953 27,422 22,731
PacHic 3,681 2,623 4,459 4,133 4572 4,704
Others 50 £1 142 561 0 i
Tota! 110,19 138,575 174,657 192634 213284 201,553

* Includes dairy component of mixed powders
Source: Dairy Austrafia & AQIS
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DAIRYAUSTRALIA

Australian exports of fiquid mitk {tonnes)

1547198 19%3/99 16899/00 2000/01 2001/02 200208 (p)

As
Singapore 2.047 27,122 ;

Philippines 8,071 5,709 8,307 12,161

Malaysia 1,010 T.028 1,119 3,850

Indonesia 1,562 776 1,63 7,044

Hong Kong 20,659 21,673 21,502 20,760

Chine 6,031 6747 5,585 3,547

Other Asia 3,591 3,757 2.7% 3,980

Total Asia 62,628 66,275 83,579 67,885

Afrlca 2,340 2,134 2,041 1,684 1,878 1,891
Eurape 4,860 924 17 228 277 718
PRcHic 12378 12,727 14384 10693 11225 1324
Others 730 N3 701 2,083 1,205 1,760
Total milk 82,141 82,573 15,576 82,574 86,854 85,254

20812 24,585
24,172 25,009 24,500 21,733 19,684 na
9,061 8109 8,215 8724 10,605 na
2,148 2,031 1,890 1,285 1.2 na
4,387 1,353 80 3,354 1,113 n2
58503 57404 58,508 59,612 1,257 ha

Senrce: Dairy Austrafia, AQIS & ABS

Australlan exports of whey products (tonnes)

1997/98 19948/99 1999/00 2000/m 2001702 2002/03 (p)

6.428 6,758 6,914

L

3889 5,425 5,631 6,158 6,878
Phillppines 4,065 5100 6,880 6.671 12,284
Japan 2,752 4,720 2,024 5,198 12,089
China 4,693 4,507 7,825 8312 18,889
Hong Kong 3,798 3,570 1,568 1548 2810 785
Slngapore 1911 2,801 2,828 2,000 6,551 5199
Tatwan 2,380 2,681 3,942 1,681 1,735 3344
Thaltand 206 1,613 1.211 787 1,007 2,385
Other Asla 2,666 3,388 2817 1,986 1,060 3,754
Total Asia 34,508 40,563 41,838 38,798 44,352 68,800
Europe 2,162 a2 213 20 48 1,148
Other 6,852 4957 5,408 4,439 5,168 10,144
Tofal 43,612 45,602 47459 43,438 49,566 70,892

* Includes whey prefeln concentrats 80 and exciudes whey components of menefactured products,
Spurve: Dalry Australia & AQIS
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GOVERNMENT ACT ON MILK DELIVERIES
THE ADVERTISER, 13/12/80
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APPENDIX “F”

AUSTRALIAN COMPETITION & CONSUMER
COMMISSION

NOTIFICATION & REVIEW



AI

Trade

. Teleph 0} 264 1166
Practlges. Telephone 50622642803
Commission {06) 251 5093

In reply please quote JSIMK

Milk Vendors Association
144 South Road
TORRENSVILLE SA 5031

Attention: Roger Prime

Dear Sir

i refer to notifications N60014 and N60015 and notification N60016 lodged by Dairy
Vale Co-operative Limited and Farmers Union Foods Limited respectively in relation
to exclusive dealing arrangements for the distribution of dairy products in various
regions of South Australia.

The Commission has decided not to give notice in relation to these agreements and
consequently the agreements have immunity from court action in relation to the
Trade Practices Act. It should be noted that the Commission will review its declsion
following deregulation in January 1995. The reasons for the Commission's decision
are set out in the aftached paper which has been placed on the Commission's Public

Register.

For your information the Commission has also decided not to give notice in relation
to the notification N60016 lodged by National Dairies S.A. Limited.

If you have any queries in regard to these matters please contact Mike Kiley on
[06] 264 2859.

Yours faithfully

,W?/AJ"*)
&) P O'NEILL

Senior Assistant Commissioner
Adjudicat_ion

4 August 1993

Benjamin Offices, Chan Street, Belconnen ACT 2617 PO Box 19, Belconnen ACY 2616



ratian C jetition & Consumer Commission
Austratian Comp PO Box 59
Bickson ACT 2607

470 Northbourme Ave
Dickson ACT 2402
Avsstralia

Ph f()?} A243 10

Fax [07) 67431199

Our Ref: CNG4/2

Your Ref: JSRM81211
Contact Officer:  Ms Stefanie Janiec
Contact Phone: (02} 6243 1239

%~ January 18 1999

Mr John Royle

Solicitor Lovenrn, .
Donaldson Walsh S MSE oy
GPO Box 2873 ~ G [
ADELAIDE SA 5001 AR

Dear Mr Royle
Re:  National Foods Milk SA Ltd: Notifications of Exclusive Dealing -N6(017/ N6(018

Thank you for your letter of 11 January 1999 and documents in support of your request for a review of
the above notifications,

Section 93 - Notfification of Exclusive Dealing

As you are aware, notification of exclusive dealing conduct provides immunity from legal proceedings
from the time details are lodged with the Commission. Once notification is lodged the conduct is
deemed not to have the effect of substantially lessening competition and the corporation is permitied to
engage in such conduct until otherwise notified by the Commission. Conduct engaged in by a
corporation that is in breach of the Trade Practices Act 1974 (“the Ac!”) and that has not been notified,
is not subject to immunity.

Section 93(3) of the Act outlines the test to be applied by the Commission in determining whether it will
allow the conduct to continue. In effect it is required to be satisfied that the conduct has, or would have,
or would be likely (o have, the ellect of substantially lessening competition in the relevant market and

that either:

+  the conduct would not resull or be likely to result in a benefit to the public; or

+ any resultant benefit to the public would not outweigh the public detriment constituted by the
lessening of competition.



If the Commission is of the opinion that the conduct satislics these tests, (he Commission may at any
time, give notice in writing (o the corporation stating that the Commission is so salisfied and
accompanied Dy a statement sctling oul its reasons for being so satisfied.

Notifications by National Foods Milk SA Ltd

Notifications by National 1"oods Milk SA Ltd (“National Foods") (Ex-National Dairies) in respect of
exclusive dealing agreements were lodged with the Commission on 29 March 1994, under section 93(3)

of the Act.

‘The Commission allowed the notifications to stand. The conduct notified is covered by immunity from
{egal procecdings in relation to the agreement between National Foods and milk vendors, containing the

following provisions:

Provision 1.1 Appointment of Distributor, awards the vendor exclusive rights (o the distribulion of
Natignal Foods products by wholesale and retail vendors, providing the vendor does not:

» maintain an inlerest in any business selling or distributing products in competition with National
Foods;

« sclt products Lo other parties for resale or distribution of products in competition with National
FFeods;

+ sell products to an existing customer of National Foods or National Foods distributor;

* atlempt to solicit business from existing National Foods customers or distribulors; or

+ sell or distribute competitors products unless so permitted by National Foods in wriling.

Clauses 1.3 — 1.6 provide instances whereby a distributor is permitted to engage in conduct
notwithstanding clanses 1.2.1 - 1.2.6.

The Commission was of the view that exclusive dealing agreements between National Toods and
vendors in Adelaide were unlikely to substantially lessen competition in the relevant market. The
Commission identified the relevant markets at that being the market for beverages at wholesale level
and that of white milk in Adelaide. The Commissions assessment of the effects on competition in both
markets and the opinion that the exclusive dealing arrangements would not have substantial effects on

competition arose from the view that:

1. Flavoured milk competes with other beverages and consequently, if National Foods was to
consolidate, or even increase its market share as a result of these agreements, it would not have a

substantial impact on the beverage market; and

2. Following the introduction of the agreements, wholesale vendors would carry the brands of only
one processor. As vendors are to visit each outlet and compete to maximise the sales of their
particular brands, processors would have an incentive to support their vendors as the benefit of this
support would no longer accrue to rival processors. Therefore it was of the view that the outcome
of these agreements would be likely to increase competition between wholesale vendors.

Allegations

The allegations you raise in relation to the agreement and the effect on your clients business are that;

1. retailers have been prevented from changing disiribuiors;
2. distributors have been changed despite retailers wishes to the contrary; and



3. distribators have been prevented {rom competing for new outlets.

These appear to be in relation 1o Clauses 1.3-1.6 of the wholesale distribution agreement.

The Commission has only considered immunity {or the conduct which has been notified by National
Foods. Conduct in breach of the Act, which falls outside the scope of the notification, will not be
immune [rom lepal proccedings if the Commission [inds that the conduct substantially lessens
competition in the relevant market.

The Commission will raise this matler with National Foods to establish whether it has engaged in
conduct outside of that covered by the notifications. T'o enable us (o undertake an informed assessment
of this matter could you please submit to the Commission information that addresses the criteria as
stated under s93(3) of the Act. The information that you have stated in relation to points 1-4 of your
letter, indicate that you may be referring to the process of revocation of authorisations, under s91{4) of
the Act. This procedure is substantially different (o that of the process of secking a review of
votifications.

Your response will assist the Commission in determining what, if any, further action the Commission
will take in relation to this matter. If you wish to discuss this matter prior to providing your written
response, please contact Stefanic faniec on (02) 6243 1239.

Yours sincerely

Adjudication Branch
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NATIONAL FOODS MILK SA LIMITED: NOTIFICATIONS OF
EXCLUSIVE DEALING: NSOGT8/NS0017/N60018
DAIRY VALE FOODS LIMITED: NOTIFICATIONS CF EXCLUSIVE

DEALING: NB0014/N600153

i refer to our telephone discussion on 31 August 1999 and to your fax |etter of

2 September 1898,

In your letter, you refer to earlier correspondence Including:-

1. A letier from the Cemmission te me dated 18 January 1899,
2 A lefter from me to the Commission dated 12 May 1998,
3 A further letter from the Commigsion to me dated 18 May 1999

Since raceiving the Commission's letter of 18 May, and before my discussion with you
on 31 August, | have had the opporiunity to examine copies of documents from the
Commission's Public Register in ralation to these matters.

Those documents include the following:-

1, A letter from J O'Neil, Senior Assistant Commissioner, 1o Charles C Binks of
Baker C'lLoughlin dated 29 Septembear 1994, This letter contains ihe following

statemant; -

The Commissior will review its decision once the market hes sdap:e
fo operaling in s deregulated environment,

S:'\Q_!_‘-J_O_l?&‘-JSRSODO:?ﬁ?_U__

infgemation contalned In and documents avasmpany ~u th = fana e arg contdentia 2nd 218 intandag for the

cdtresses. Hyoy gre not the
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2. A lefter from J P O'Netl, Senicr Assislant Commissioner to C Binks of Baker
O'Loughlin, daled 4 Augusi 1983, which contains the foliowing statement:-

ft shewld be noted that the Commission wilf review s decision following
deresulaticn in Jenuary 1095

3. The Commission's report, dated 2 August 18853, in relation to National Dairies
SA Limited Notification Registration Mo, NG0018. This document contains, at
page 19, the following statement -

The Commissicr will review iis decision in refafion t¢ these agreements
folfovwing teregulation on 1 January 1985

4, The Commission & repart dated 3 August 1982 in relation to Dairy Vale
Cooperative Limited Nolitications Registration No.s N60014 and NA0Q15. This
document containg, at page 21, the following statement:-

The Comnussion will review this decisfon effer deregulation on
1 January 1995.

5 A draft letter dated 4 August 1992 from J P O'Nail, Senior Assistant
Commissioner, to "Aftached Address List", This letter contains the following
statement:-

It shouli be nofed that the Commiszion Will review ils decision folfowing
deregulation in January 76885,

The "Altached Address Liet" referred {o in that lefter includes the following -

i. Brian Hannaford, Matropolitan Milk Board;

if. Johri Patter, Independent Holdings:

ifi. Tim Newberry, Depariment of Primary [ndustry,

v, Deavic Shatiffe, Retail Traders Asscciation,

v. Graham Smith, Deairy Vale Cooperative Limited;

Wi, John Brownsea, Small Retailers Aszociation of SA;

vii  Bob Snawin, Australian Dairy Corporation;

viil.  Roger Prime, Mitk Vendors Association:

ix. Susan Errington, Office of Fair Traging:

X, C Binks, Baker O'Loughiin,
The dosuments on the Fubiiz Register visclose an absolutely dlear and unconditional
cornmitment py the Commission to al' nterested parties to review its decision in
relation to the notified condyct on dereguiatian of the market in January 1995
No such review has taken place p
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