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Glossary 

ACCC   Australian Competition and Consumer Commission 

Act   Trade Practices Act 1974 

code   National Electricity Code 

NECA   National Electricity Code Administrator 

NEM   National Electricity Market 

TNSP   Transmission Network Service Provider 
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1.   Introduction 

On 18 June 2004, the Australian Competition and Consumer Commission (ACCC) 
received an application from the National Electricity Code Administrator (NECA) 
under section 91A of the Trade Practices Act 1974 (Act). The application is for minor 
variations to the existing authorisations (Nos A40074, A40075, A40076, as amended) 
in respect of derogations to the National Electricity Code (code). NECA lodged the 
application on behalf of the NSW Minister for Energy and Utilities. 

The existing authorisations were granted by the ACCC on 10 December 1997, and have 
since been amended a number of times, details of which can be found on the ACCC’s 
website. The authorisations granted in respect of the code extend to all current and 
future participants in the National Electricity Market (NEM). 

The application for minor variations relate to chapter 9 derogations governing the 
network pricing arrangements in NSW. 

The changes are designed to remove the risks arising from the timing of the ACCC’s 
revenue cap decisions for TransGrid and EnergyAustralia. The proposed derogations 
replace similar derogations put in place in 1999 for the ACCC’s first revenue cap 
decisions for TransGrid and EnergyAustralia. 

The ACCC is satisfied that the proposed derogations are suitable for authorisation 
using the minor variations provisions of the Act.   
 
Authorisation under Part VII of the Act provides immunity from court action for certain 
types of market arrangements or conduct that would otherwise be in breach of Part IV 
of the Act.  

The ACCC has prepared this determination outlining its analysis and views on the 
applications for authorisation of the minor variations. Chapter 2 of this determination 
sets out the statutory test that the ACCC must apply when assessing an application for 
minor variation of an existing authorisation. Chapter 3 contains an outline of the 
ACCC’s public consultation process. The ACCC’s analysis of the proposed derogations 
is set out in chapter 4, and the ACCC’s determination is in chapter 5.   

At the time the application was lodged, the ACCC was also asked to grant interim 
authorisation to the amended derogations. Interim authorisation was granted on 23 June 
2004. 
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2.   Statutory test 

The original authorisations were granted under sub-sections 88(1) and 88(8) of the Act. 

Applications made under sub-section 88(1) of the Act are for authorisation to make a 
contract or arrangement, or arrive at an understanding, a provision of which would have 
the purpose, or would or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the Act; and to give effect to a provision of a 
contract, arrangement or understanding where the provision is, or may be, an 
exclusionary provision within the meaning of section 45 of the Act. Further sub section 
88(6) provides that an authorisation made under sub-section 88(1) has effect as if it 
were also an authorisation in the same terms to every other person named or referred to 
in the application. 

Applications made under sub-section 88(8) of the Act are for authorisation to engage in 
conduct that constitutes, or may constitute, the practice of exclusive dealing in 
accordance with the provisions of section 47 of the Act. Further, sub-section 88(8AA) 
provides that where authorisation has been granted under sub-section 88(8) and this 
particular conduct is expressly required or permitted under a code of practice, the 
authorisation applies in the same terms to all other persons named or referred to as a 
party or proposed party to the code. Authorisations may also apply to any corporation 
who becomes a party in the future. 

The Act provides that the ACCC shall only grant authorisation if the applicant satisfies 
the relevant tests in sub-sections 90(6) and 90(8) of the Act. 

Sub-section 90(6) provides that the ACCC shall grant authorisation to arrangements 
with the purpose or affect of substantially lessening competition or exclusive dealing 
arrangements (other than third line forcing) only if it is satisfied in all the 
circumstances that: 

 the provisions of the proposed contract, arrangement or conduct would result, or be 
likely to result, in a benefit to the public 

 that benefit would outweigh the detriment to the public constituted by any lessening 
of competition that would, or would be likely to result from the proposed contract, 
arrangements or conduct. 

Sub-section 90(8) provides that the ACCC shall grant authorisation to exclusionary 
provisions or third line forcing arrangements only if it is satisfied in all the 
circumstances that the proposed provision or conduct would result, or be likely to 
result, in such a benefit to the public that the proposed contract, arrangement, 
understanding or conduct should be allowed. 

In considering whether or not to grant authorisation the ACCC must consider what the 
position is likely to be in the future if authorisation is granted and what the future is 
likely to be if authorisation is not granted. 

If the ACCC determines that the public benefits do not outweigh the detriment to the 
public constituted by any lessening of competition, or that the public benefits likely to 
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result from the proposed conduct or arrangements are not such that the proposed 
conduct or arrangements should be allowed, the ACCC may refuse authorisation or 
grant authorisation subject to conditions. 

Section 91A of the Act provides that the ACCC may make a determination to vary an 
existing authorisation, to which sub-section 90(6) applies, if it is satisfied that the 
variation would not result in a reduction in the extent to which the benefit to the public 
of the authorisation outweighs any detriment to the public caused by the authorisation. 
Further the ACCC may make a determination to vary an existing authorisation to which 
sub-section 90(8) applies if it is satisfied that the variation would not result in a 
reduction to the public benefit arising from the existing authorisation. 

The value of authorisation for the applicant is that it provides protection from action by 
the ACCC or any other party for potential breaches of certain restrictive trade 
provisions of the Act. It should be noted, however, that authorisation only provides 
exemption for the particular conduct applied for and does not provide blanket 
exemption from all provisions of the Act. Further, authorisation is not available for 
misuse of market power (section 46). 

A more expansive discussion about the ACCC’s authorisation process and the statutory 
test that the ACCC applies can be found in the Guide to authorisations and 
notifications, ACCC, November 1995. 
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3.  Public consultation process 

The ACCC has a statutory obligation under the Act to follow a public process when 
assessing an application for authorisation.   

The ACCC received the application to vary the existing authorisations on 18 June 
2004. Notification of the application and a request for submissions was sent to 
interested parties and placed on the ACCC’s web site on 24 June 2004. Although not 
required under the Act, interested parties were asked to make submissions to the ACCC 
regarding their views on the issues of public benefit and anti-competitive detriment 
arising from implementation of the proposed derogations. The ACCC did not receive 
any submissions. 

A person dissatisfied with this determination may apply to the Australian Competition 
Tribunal for its review. 
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4. NSW transmission pricing derogations 

4.1 The applications 

The ACCC has received an application from NECA under section 91A of the Act for 
minor variations to the existing authorisations of the code (Nos A40074, A40075, 
A40076, as amended). NECA lodged the application on behalf of the NSW Minister for 
Energy and Utilities. The application was lodged on 18 June 2004, and a request for 
interim authorisation was made at that time. 

The minor variations comprise replacement derogations (clause 9.16.2) setting out that: 

• the maximum allowable revenues for TransGrid and EnergyAustralia for the year 
2004/05 will be the amounts set by the ACCC in the respective Draft Revenue Cap 
Decisions 

• any difference between the maximum allowable revenues for TransGrid and 
EnergyAustralia in the draft and the final revenue cap decisions is recovered or 
returned through an unders and overs mechanism set out in clause 6.4.3C of the 
code 

• the regulatory period applying to the transmission network service providers in 
NSW will be deemed to be 5 years, ending on 30 June 2009. 

4.2 Issues for the ACCC 

The ACCC determined that the proposed derogations to the code do not substantially 
change the conduct that has already been authorised in respect of the network pricing 
arrangements that apply in NSW. The ACCC considers that the provisions of the code 
being varied do not give rise to significant benefits or detriments in terms of the overall 
authorisation of the NEM. Hence the ACCC has decided that the proposed derogations 
to the code can be dealt with under section 91A of the Act as a minor variation to the 
existing authorisations of the code. 

4.3 What the applicant says 

TNSPs such as TransGrid and EnergyAustralia set prices for prescribed services in 
accordance with the methodology set out in part C of chapter 6 of the code. The pricing 
methodology uses a TNSP's aggregate annual revenue requirement, which must not 
exceed the TNSP's maximum allowed revenue for the relevant year. The TNSP's 
maximum allowed revenue for each year is set by the ACCC in the TNSP's revenue 
cap. 

The NSW Minister states that the ACCC will not finalise its revenue cap decisions for 
TransGrid and EnergyAustralia before 1 July 2004. Hence there will be no revenue cap 
in place making it unclear how TransGrid and EnergyAustralia should calculate the 
transmission network prices to apply from 1 July 2004.   
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The NSW Minister argues that by setting transmission prices using the draft revenue 
caps, as suggested by the ACCC, TransGrid and EnergyAustralia would not be setting 
prices on the basis contemplated by the code, creating uncertainty about the validity of 
the transmission prices. This uncertainty exists for 2004/05 and 2005/06 as any 
differences between the final and draft revenue caps would be taken into account in 
setting 2005/06 prices.   

Clause 6.2.4(b) of the code also requires that the regulatory control period for a revenue 
cap must be at least five years. As the ACCC intends that the final revenue cap decision 
will expire on 30 June 2009, but it will not be issued until after 1 July 2004, a 
derogation is needed to deem this period 5 years. The NSW Minister notes that the 
same issue arose with respect to the ACCC's first revenue cap decision for TransGrid 
and EnergyAustralia, and proposes that this issue be addressed in the same manner in 
which it was dealt with for the first revenue cap decisions. 

TransGrid and EnergyAustralia claim that there is no detriment to transmission network 
users arising from the derogations.  They state that the derogations avoid any 
uncertainty about the validity of transmission prices charged by EnergyAustralia and 
TransGrid from 1 July 2004. They consider that price certainty provides a significant 
public benefit to network users.   

4.4 ACCC’s considerations 

The ACCC has considered the application for minor variations of the authorisations to 
the code and is satisfied that the variations would not involve a material change in the 
effect of the existing authorisations. 

The effect of the proposed derogation is to provide certainty regarding the regulatory 
arrangements for transmission pricing in NSW in the period 2004-2009. The derogation 
puts beyond doubt the ability of TransGrid and EnergyAustralia to put into effect the 
regulatory outcomes envisioned in the ACCC’s draft revenue cap decisions. 

The ACCC considers that no apparent detriment arises from the implementation of the 
proposed derogations. 

The ACCC also notes that the public benefits arising from the derogations are due to 
increased certainty regarding the legal basis for transmission pricing in NSW.  

Overall, the ACCC considers that the nature of these amendments does not suggest that 
any of them would involve a material change to the existing authorisations, and 
specifically would not give rise to any identifiable detriment that is particularly 
important in terms of the authorisation of the code as a whole. 
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5.   Determination 

The ACCC is satisfied that the variations proposed to authorisations A40074, A40075, 
A40076 (as amended) are minor variations as none of the proposed changes involves a 
material change in the effect of the existing authorisations. 

The ACCC is satisfied that the minor variations proposed to authorisations A40074, 
A40075, A40076, which are the subject of this application, would not result, or would 
not be likely to result, in a reduction in: 

 the extent to which the benefit to the public of the authorisations outweighs any 
detriment to the public caused by the authorisations; or 

 the benefit to the public that arose from the original authorisations. 

The ACCC therefore varies authorisations A40074, A40075, A40076 to include 
authorisation of conduct in relation to the proposed derogations and implemented 
changes, which are the subject of this application.   

The authorisations shall remain in force until 31 December 2010, as provided for in the 
ACCC’s determination dated 10 December 1997. 

The interim authorisation granted on 23 June 2004 will lapse when the ACCC’s final 
determination with respect to this application comes into force. 
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