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Executive Summary 

APCA has lodged applications under section 91C of the Trade Practices Act 1974 for 
the revocation of authorisations previously granted by the Commission and the 
substitution of new authorisations. 

The applications relate to the Regulations and Manual for the Consumer Electronic 
Clearing System (CECS).  CECS establishes minimum standards to protect and 
facilitate the conduct and settlement of exchanges of consumer electronic payment 
messages, namely those resulting from EFTPOS and ATM transactions.  CECS 
provides a forum in which its issuer, acquirer and merchant principal members agree on 
minimum mandatory standards and procedures for the clearing and settlement of 
EFTPOS and ATM transactions. 

The Commission previously granted authorisations (A30176, A30177) in respect of the 
CECS arrangements in August 2000.  These authorisations were due to expire on 7 
September 2003.  On 27 August 2003 the Commission suspended the operation of 
authorisations A30176 and A30177 and granted interim authorisation in substitute in 
respect of the CECS Manual and Regulations until it issued its draft determination, at 
which time interim authorisation will be reconsidered.  Interim authorisation will 
continue to protect APCA and the CECS members from giving effect to the CECS 
Regulations and Manual while the Commission considers the substantive applications. 

This is the Commission’s draft determination in relation to APCA’s applications for 
revocations and substitution.  In preparing the draft determination the Commission has 
taken into account submissions by APCA and interested parties.  Following the draft 
determination, APCA and/or interested parties may request that the Commission hold a 
pre-determination conference.  In general terms a conference provides the opportunity 
for the applicant and interested parties to put oral submissions to the Commission in 
response to a draft determination.  The Commission will also invite interested parties to 
lodge written submissions on the draft.  The Commission then reconsiders the 
application taking into account the comments made at the conference (if one is 
requested) and any further submissions received and issues a final written 
determination.   

In order to grant authorisation the Commission must be satisfied that the CECS 
Regulations and Manual (continue to) result in a benefit to the public that outweighs any 
resulting detriment to the public, including that constituted by a lessening of 
competition. 

Membership of CECS and compliance with the Regulations and Manual does not 
guarantee access to the ATM and EFTPOS networks, although it provides eligible 
participants with the opportunity to have input to the setting and maintenance of the 
minimum standards and procedures.   

The Commission considers that the CECS Regulations and Manual do not impede 
access to the ATM and EFTPOS networks by issuers, acquirers and merchant 
principals.  Further, the Commission considers that to some degree the CECS 
Regulations and Manual can provide assistance to prospective new entrants in accessing 
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the ATM and EFTPOS networks by preventing incumbents from requiring new 
entrants, as a condition of engaging in EFTPOS or ATM interchange activities, to adopt 
standards, specifications or requirements other than those set out in the CECS Manual.  
The Commission also considers that the APCA certification process can, to some 
degree, also assist prospective acquirers and merchant principals who wish to gain 
access to the EFTPOS and ATM networks. 

The Commission notes, however, that the need for bilateral agreements and the absence 
of an obligation upon members to interconnect with possible new entrants (which are 
outside the CECS arrangements) could be used as a barrier to entry.  

While the Commission considers that there is a need for an effective access regime that 
would lower barriers to entry for prospective acquirers and issuers which would 
ultimately increase competition and efficiency, the Commission does not consider that 
an access regime is a necessary pre-condition for the re-authorisation of the CECS 
Regulations and Manual.  The current standards and procedures within CECS do not 
appear to be set at inappropriate levels or raise the (already high) barriers to entry.  In 
any event the Commission notes that APCA is currently giving priority to develop an 
access regime and the RBA is currently consulting on whether or not designation of the 
ATM and EFTPOS networks is in the public interest.  Should the RBA decide to 
designate it is able to impose an access regime. 

The Commission notes that the Regulations provide that merchants can only be a 
member of CECS if they become a “merchant principal”.  That is if they enter into 
direct agreements with issuers or gateway providers and accept the settlement 
obligations.  The Commission has not been provided with information to suggest that 
the CECS requirements to become a merchant principal, particularly for larger 
merchants who own EFTPOS infrastructure, are prohibitive.  In any event the 
Commission considers that stakeholders that do not qualify for CECS membership can 
still have input and representation in the operation of CECS through the CECS 
Advisory Council.  The Commission considers that the CECS Advisory Council, while 
providing members with no voting rights, still provides an important forum for the 
views of stakeholders, including merchants, to be put before the CECS Management 
Committee.  

The Commission notes that while restricting membership of CECS to organisations that 
are issuers, acquirers or merchant principals has resulted in CECS being dominated by 
organisations that are Authorised Deposit-taking Institutions (ADIs – essentially 
financial institutions), the Commission has not been provided with information to 
suggest that the CECS minimum standards and procedures have been set at 
inappropriate levels or have been detrimental to the growth and use of the ATM and 
EFTPOS networks.   

The Commission also considers that there are checks and balances within APCA and 
the CECS arrangements to guard against manipulation by ADIs in terms of setting 
inappropriate or anti-competitive standards and procedures through the CECS 
Management Committee.  In particular, the Commission notes the legislative role of the 
RBA and its ability to monitor the performance of the CECS Management Committee 
through its position on both the Committee and the APCA Board, and also the review 
power of the APCA Board of Management Committee decisions. 
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The Commission considers that appropriate minimum mandatory standards and 
procedures can ensure the integrity and security of transactions generated within the 
ATM and EFTPOS networks and can constitute a significant public benefit.  The 
Commission did not receive any submissions that the current standards and procedures 
are inappropriate.  Further, the Commission considers that the ability for CECS 
members to bilaterally agree on divergent standards, subject to approval by the 
Management Committee, enables CECS members to retain the ability to innovate in 
their development of interchange arrangements without threatening the overall integrity 
and security of the EFTPOS and ATM networks. 

The Commission considers that collectively setting and maintaining appropriate 
minimum standards for the processing and settlement of ATM and EFTPOS 
transactions, provide efficiency benefits.  In particular the Commission considers that, 
in the absence of authorisation, standards and procedures for the clearing and settlement 
of ATM and EFTPOS transactions would be subject to bilateral negotiation between 
individual participants.  The Commission considers that transaction cost savings will 
result from narrowing the scope of bilateral negotiations.   

The Commission accepts that the CECS standards and procedures also contribute to the 
effective and efficient functioning of the EFTPOS and ATM networks by setting out the 
clearing and settlement process and time periods that are applicable to all participants 
and providing contingency procedures where necessary. 

Overall, following consideration of submissions by APCA and interested parties, and 
the information before it, the Commission concludes that the public benefits resulting 
from the CECS Regulations and Manual will outweigh the resulting public detriments.  
Accordingly the Commission proposes, subject to any pre-decision conference that may 
be requested and further submissions received, to revoke authorisations A30176 and 
A30177 and to grant substitute authorisations A30228 and A30229.  The Commission 
proposes to impose a five year time limit in respect of the substitute authorisations.  The 
Commission notes, however, that following implementation of an access regime by 
either APCA or the RBA (should it designate and impose a regime), the CECS 
Regulations and Manual may need to be reviewed to ensure that there are no 
inconsistencies or entry barriers that are not currently present. 
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1. Introduction 

Authorisations 
1.1 The Australian Competition and Consumer Commission (the Commission) is the 

Commonwealth agency responsible for administering the Trade Practices Act 
1974 (the Act).  A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting 
in a greater choice for consumers in price, quality and service.  

1.2 The Act, however, allows the Commission to grant immunity from legal action 
for anti-competitive conduct in certain circumstances.  One way in which parties 
may obtain immunity is to apply to the Commission for what is known as an 
‘authorisation’.  Broadly, the Commission may ‘authorise’ businesses to engage 
in anti-competitive conduct where it is satisfied that the public benefit from the 
conduct outweighs any public detriment.   

1.3 The Commission conducts a comprehensive public consultation process before 
making a decision to grant or deny authorisation. 

1.4 Upon receiving an application for authorisation, the Commission invites 
interested parties to lodge submissions outlining whether they support the 
application or not, and their reasons for this.   

1.5 The Commission then issues a draft determination in writing proposing to either 
grant the application (in whole, in part or subject to conditions) or deny the 
application.  In preparing a draft determination, the Commission will take into 
account any submissions received from interested parties.   

1.6 Once a draft determination is released, the applicant or any interested party may 
request that the Commission hold a conference.  A conference provides 
interested parties with the opportunity to put oral submissions to the 
Commission in response to a draft determination.  The Commission will also 
invite interested parties to lodge written submissions on the draft.   

1.7 The Commission then reconsiders the application taking into account the 
comments made at the conference (if one is requested) and any further 
submissions received and issues a final written determination.  Should the public 
benefit outweigh the public detriment, the Commission may grant authorisation.  
If not, authorisation may be denied.  However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which 
sufficiently increase the public benefit or reduce the public detriment.  

The applications 
1.8 On 30 April 2003 the Australian Payments Clearing Association (APCA) lodged 

applications for the revocation of authorisations A30176 and A30177 and the 
granting of substitute authorisations under section 91C of the Act.   
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1.9 Authorisations A301761 and A301772 were initially granted by the Commission 
on 16 August 2000 and were due to expire on 7 September 2003.3  The 
authorisations related to Regulations and Procedures of the Consumer Electronic 
Clearing System (CECS).   

1.10 APCA is seeking re-authorisation of the CECS Manual and Regulations.  APCA 
has identified the provisions of the CECS Regulations and Manual which it 
suggests the Commission focus on in its assessment of the public benefits and 
detriments (see Attachment A). 

Interim authorisation  
1.11 At the time of lodging the applications for revocation and substitution, APCA 

requested interim authorisation in relation to the CECS Manual and Regulations 
in the event that the current applications for revocation and substitution were not 
determined by the expiry date of authorisations A30176 and A30177.  On 27 
August 2003 the Commission suspended the operation of authorisations A30176 
and A30177 and granted interim authorisation in substitute to the CECS Manual 
and Regulations until it issues its draft determination, at which time interim 
authorisation will be reconsidered.  Interim authorisation allows APCA to 
continue to give effect to the CECS Manual and Regulations without breaching 
the competition provisions of the Act.    

Chronology 
1.12 Below is a chronology of significant dates in the consideration of the 

application.   

DATE ACTION 

30 April 2003 APCA lodged two applications for revocation and substitution in 
respect of the CECS Regulations and Manual. 

9 May 2003 

The Commission wrote to APCA’s legal advisers seeking further 
information on specific clauses contained within the CECS Manual 
and Procedures which may raise competition concerns under the Act.  
The Commission also sought to clarify whether APCA wished to 
seek authorisation for exclusive dealing conduct. 

                                                 
1 Application A30176 was made under sub-section 88(1) of the Act for an authorisation to make or give 
effect to a provision of a contract or arrangement, or arrive at an understanding , where a provision of the 
contract, arrangement or understanding would be, or might be, an exclusionary provision within the 
meaning of section 45 of the Act.   
2 Application A30177 was made under sub-section 88(1) of the Act for an authorisation to make a 
contract or arrangement, or arrive at an understanding, where a provisions of which would have the 
purpose, or would have or might have the effect, of substantially lessening competition within the 
meaning of section 45 of the Act.    
3 On 16 August 2000 authorisation A90620 was also granted by the Commission to engage in exclusive 
dealing conduct contained within Regulations 4.2, 4.3, 4.14 to 4.19 (CECS membership requirements).  
On 5 June 2003 APCA’s solicitors advised that they did not wish to seek re-authorisation for any 
provisions of the CECS Regulations or Manual which may constitute exclusive dealing.  This was 
subsequently confirmed in a letter dated 26 June 2003.  Consequently, authorisation A90620 expired on 7 
September 2003. 
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19 May 2003 

APCA informed the Commission that it wished to seek re-
authorisation for exclusive conduct.  APCA provided a list of 
changes to the Regulations and Manual that have been made since the 
rules were previously authorised.   

5 June 2003 

APCA’s legal advisers provided a list of provisions contained within 
the CECS Manual and Regulations which they suggested the 
Commission may wish to focus on when considering the applications.  
APCA’s legal advisers informed the Commission that APCA does 
not wish to seek re-authorisation for any provisions contained within 
the CECS Regulations or Manual which may constitute exclusive 
dealing. 

23 June 2003 
The Commission wrote to APCA’s legal advisers seeking 
clarification of the conduct that APCA sought to have included in 
respect of the applications for revocation and substitution. 

27 June 2003 
APCA’s legal advisers confirmed that APCA is not seeking re-
authorisation for any provisions of the CECS Regulations and 
Manual that may constitute exclusive dealing. 

1 July 2003 The Commission wrote to interested parties asking for written 
submissions. 

6 August 2003 

The Commission provided submissions received by the Commission 
to date from interested parties to APCA.  The Commission informed 
APCA that a number of interested parties have requested a further 
period for consultation so that APCA’s applications can take account 
of the Commission’s draft determination relating to the EFTPOS 
interchange fee proposal.  The Commission informed APCA that 
interested parties will be provided a further three week period after 
the release of the EFTPOS draft determination to provide 
submissions. 

8 August 2003 

The Commission wrote to interested parties informing them that they 
have until 29 August 2003 to lodge a submission in respect of 
APCA’s applications.  The Commission informed interested parties 
that it was considering APCA’s request for interim authorisation. 

15 August 2003 Submissions closed in relation to APCA’s request for interim 
authorisation. 

27 August 2003 
The Commission granted interim authorisation to APCA’s 
applications for revocation and substitution until it issues its draft 
determination 

29 August 2003 Submissions closed in relation to APCA’s substantive applications 
for revocation and substitution 

17 September 2003 APCA responded to submissions lodged by interested parties 

11 December 2003 Determination by the Commission granting authorisation in respect 
of the EFTPOS interchange fee agreement 

10 March 2004 Further submission by MoneySwitch in relation to APCA’s 
substantive applications for revocation and substitution 

14-16 April 2004 
26-30 April 2004 

Hearing by the Australian Competition Tribunal in relation to the 
application for review of the Commission’s determination granting 
authorisation in respect of the EFTPOS interchange fee agreement 

13 May 2004 APCA responded to further submission by MoneySwitch 
25 May 2004 Decision by the Australian Competition Tribunal setting aside the 
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Commission’s determination granting authorisation in respect of the 
EFTPOS interchange fee agreement 

21 July 2004 Draft Determination proposing to grant authorisation in respect of the 
CECS Regulations and Manual 
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2. Background 

Payment systems 
2.1 A payment system refers to arrangements which allow consumers, businesses 

and other organisations to transfer funds usually held in an account at a 
financial institution to one another.  It includes the payment instruments – cash, 
cheques and electronic funds transfers which consumers use to make payments 
– and the usually unseen arrangements that ensure that funds move from 
accounts at one financial institution to another.4 

2.2 In Australia, banks, building societies, credit unions and some card 
organisations provide the means for consumers, businesses and organisations to 
transfer funds to one another.   

2.3 A payment system comprises of the: 

• payment instruments – which is the form that a payment message takes 
(eg. cheque, debit card) and is the means by which one party transfers 
value to a third party; and 

• delivery mechanisms – which is the means by which payment messages 
are carried from one point within the payment system to another. 

2.4 Where both parties to a payment transaction maintain accounts with the same 
financial institution payment arrangements are relatively simple.  The financial 
institution debits the paying customer and credits the receiving customer.  
Where the parties to the payment instruction are customers of different 
financial institutions, a process is needed for both the institutions to reflect the 
change in their customers’ accounts and for funds to pass between those 
institutions.  This process is called clearing and settling. 

2.5 The need to clear and settle payments transactions between financial 
institutions is generated by the use of payment instruments which enable funds 
to be transferred to third parties generally rather than only to third parties who 
are also customers of the institution issuing the payment instrument.  Debit 
cards issued by banks, building societies and credit unions come into this 
category.  Alternatively the use of a payment instrument which restricts the 
transfer of funds to third parties who are also customers of the same 
organisation (within what is called a ‘closed system’) will not generally 
generate the need to clear and settle.  Charge cards issued by organisations 
such as American Express and Diners Club fall into this category.   

Clearing 

2.6 Clearing is the cross-institutional exchange of individual payment messages for 
the purpose of obtaining settlement.  It entails sorting, routing and exchanging 
payment instructions, verifying the integrity of instructions and the accuracy of 

                                                 
4 RBA website 
http://www.rba.gov.au/PaymentsSystem/AustralianPaymentsSystem/about_the_australian_payments_syst
em.html 
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the sums involved; correcting the sums for errors and other adjustments and 
finally, determining the net amounts which, once paid, will settle any resultant 
debt between the financial institutions involved. 

2.7 In Australia arrangements for the clearing of transactions involving cheques, 
direct entry payments, ATMs and debit cards and high value payments in 
Australia are co-ordinated through APCA under rules agreed between its 
members.   

2.8 Other payments clearing systems such as credit cards (MasterCard, VISA and 
Bankcard), the BPAY system for the payment of bills and securities settlement 
systems are operated independent of APCA.  

Settlement 
2.9 Settlement is the exchange of value between institutions providing payment 

services for the purpose of providing finality of payment for the obligations 
arising out of payments clearing.   

2.10 Settlement between financial institutions in Australia is achieved through 
transfers of their Exchange Settlement Account (ESA) balances held with the 
Reserve Bank of Australia (RBA).   

2.11 For transactions encompassed by CECS settlement is deferred, taking place on 
the morning of the next business day.  Deferred settlement systems carry the 
inherent risk of an institution paying away and then not receiving due 
settlement. 

The Australian Payments Clearing Association 
2.12 APCA is a public company limited by guarantee, incorporated on 18 February 

1992.  APCA’s charter, as set out in its Constitution, is to co-ordinate, manage 
and ensure the implementation and operation of effective payments clearing 
and settlement systems, policies and procedures.   

2.13 The impetus to establish APCA can be traced in part to recommendations of 
the Campbell Committee5.  The Committee did not specifically recommend the 
establishment of a separate body for the management and regulation of 
payments clearing.  It recommended that there be general oversight by the 
Reserve Bank of Australia (RBA) of applications for direct participation in 
cheque clearing and that there be agency facilities available for non-clearing 
banks and non bank institutions.  This directed the banks initially towards the 
need to review arrangements for payments clearing and processing, which led 
to the formation of APCA.   

2.14 APCA does not process payments.  It co-ordinates and manages payments 
clearing arrangements for each of the clearing systems it establishes.  
Individual institutions are responsible for their own clearing operations and 
must conduct their operations according to APCA’s rules as set out in the 
Regulations and Procedures for each of APCA’s clearing systems. 

                                                 
5 Committee of Inquiry into the Australian Financial System (chair Keith Campbell) Final Report 
September 1981 
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2.15 APCA is currently responsible for five payment clearing systems, namely the: 

• Australian Paper Clearing System (APCS) – which co-ordinates and 
manages the implementation and operation of policies and procedures for 
the conduct and settlement of exchanges of paper based payment 
instructions which are primarily cheques, between its participating 
members. 

• Bulk Electronic Clearing System (BECS) – which manages the exchange 
and settlement of bulk direct entry electronic low value transactions.  The 
direct entry system allows approved organisations (for example utility 
companies and insurance providers) to make arrangements with their 
financial institution to debit and/or credit large numbers of customers’ 
accounts on a regular basis.   

• High Value Clearing System (HVCS) - was established by APCA in 
1997 as part of the more general development of Real Time Gross 
Settlement (RTGS) in Australia.  It provides a best practice, efficient and 
highly secure electronic payments mechanism for the Australian finance 
industry.  

• Australian Cash Distribution and Exchange System (ACDES) – which 
governs the exchange and distribution of wholesale cash.  Until August 
2001, notes and coins not in circulation were owned and managed by the 
RBA.  The establishment of the ACDES followed the decision by the 
RBA to transfer the ownership and management responsibility for this 
cash to a number of banks. 

• Consumer Electronic Clearing System (CECS) – which provides 
minimum standards to facilitate the conduct and settlement of exchanges 
of ATM and EFTPOS payment instructions.   

Membership of APCA 

2.16 APCA has three categories of membership: 

• Owner members – who have rights relating to the governance of the 
company, including rights to appoint directors and vote at company 
meetings.  Owner members must be financial, trading or foreign 
corporations (pursuant to the meaning a Constitutional Corporation 
within the Payment Systems and Netting Act 1998) and must be a 
participant in at least one of APCA’s clearing systems or an ‘industry 
association’ as defined by APCA’s Constitution.  Currently, the existing 
owner member industry associations are Credit Union Services 
Corporation Limited (CUSCAL) and Creditlink Services Ltd who 
represent most credit unions and Australian Settlements Limited who 
represent all building societies.     

 Owner members are responsible (through the board of directors) for the 
governance of APCA and the oversight/control of APCA’s five clearing 
systems.  Directors are nominated by: 

- the RBA; 
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- any single owner, or group of owner members, which has or which 
collectively have at least 5% of the Adjusted National Clearing 
Volume.  This is calculated based on a specified statistical period 
across the three systems in which the organisation or group has its 
highest levels of clearing activity; 

- building societies, and any building society industry association 
nominated by any building society(ies), acting collectively; 

- credit unions and any industry association nominated by any credit 
union(s), acting collectively; and 

- up until 17 August 2004, being two years after the introduction of 
APCA’s new Constitution (which changed the company from one 
limited by shares and guarantee to a public company limited by 
guarantee only), any owner members, acting collectively, that prior 
to the company’s conversion held ‘A’ class redeemable preference 
shares.6 

• Participating members –are institutions that participate on a day to day 
basis in one or more of APCA’s clearing systems.  Participating members 
need not be owner members.   

 A participating member’s rights and obligations on clearing and settling 
payment instructions are dependent on its particular category of 
membership within the relevant clearing system.  All categories have the 
same rights to vote at meetings of the relevant clearing system, and to 
appoint a committee of management for that clearing system.  The 
requirements for participating membership vary from system to system 
but the eligibility rules common to each system are that a participant 
must: 

- be body corporate which carries on business at or through a 
permanent establishment in Australia; 

- be able to comply with the applicable Regulations and Procedures 
and related technical and operational standards; 

- agree to pay all applicable fees, costs, charges and expenses; 

- not adversely affect the integrity of exchanges or otherwise 
introduce a significant new risk into the system; and 

- not impair overall efficiency of the system. 

• Associate members – are persons or organisations, not being owner 
members or participating members, who are otherwise interested in the 
functional integrity and efficiency of clearing systems.  Associate 
members have no voting or participation rights but are entitled to attend 
Annual General Meetings and receive information about APCA and its 
clearing systems.   

                                                 
6 These shares were held by state and regional banks. 
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Management of APCA 
2.17 The Board of Directors, appointed by the owner members, is responsible for 

the management of APCA.   

2.18 Prior to the recent revision to APCA’s Constitution each nominee director had 
one vote at the Board with 6 votes out of a possible 9 required for a question to 
be decided in the affirmative.  Voting is now partially related to clearing 
volumes.  Clearing volume is the simple average of a member’s percentage 
share of the transaction volume in each of APCA’s clearing systems.7  Fifty 
votes are attributed to those members, or groups of members, with 5% to 20% 
of clearing volumes.  Those with less than 5% have a corresponding reduction 
in votes below 50.  Those with more than 20% gain extra votes up to a 
maximum of 100 votes at 30% of clearing volume.   

2.19 Committees of management are appointed by the respective clearing system 
members to oversee the operations of each clearing system.  Broadly, they are 
responsible for technical and efficiency standards, operating procedures and 
policies, supervision of observance of the clearing system rules, assessment of 
clearing volumes, dispute resolution, and approval of membership applications 
according to the relevant rules. 

                                                 
7  For the ACDES it is an average volume and value. 
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3. Consumer electronic payment instruments8  

3.1 The Consumer Electronic Clearing System (CECS) establishes minimum 
interchange standards to protect and enhance the security, integrity and 
efficiency of exchanges of consumer electronic payment messages, namely 
those resulting from EFTPOS and ATM transactions. 

3.2 While credit cards can also be regarded as a ‘consumer electronic’ payment 
instrument, APCA does not oversee the interchange standards for credit card 
transactions.  Instead the providers of credit cards such as MasterCard, Visa 
and BankCard are largely responsible for setting their own rules for 
participation and clearing in their respective schemes.  Currently the credit card 
schemes in Australia are also subject to standards imposed by the RBA 
following designation under the Payments System (Regulation) Act 1998.  The 
credit card reform package announced by the RBA in August 2002 establishes 
a standard for the setting of interchange fees, a standard for merchant pricing of 
credit card purchases and a regime for access to the credit card schemes.   

ATMs 
3.3 Automatic Teller Machines (ATMs) are typically located both inside and 

outside the branches of financial institutions as well as ‘off site’, for example in 
shopping centres, airports, hotels and service stations.   

3.4 Customers are issued with debit cards by their financial institution to allow 
them electronic access to their transaction accounts, including withdrawing 
cash, transferring funds between accounts, making balance enquiries and in 
some cases to make deposits.   

3.5 Initially, ATMs were installed to provide customers with greater convenience 
and to encourage transactions away from costly branch operations to this less 
costly electronic service.  The networks of each financial institution remained 
separate and customers were only able to use ATMs in their particular network.  
Through the 1980s however, linkages between the networks began to appear 
which allowed customers to access the ATMs of other institutions.  The 
linkages are based on bilateral interchange agreements and in July 2001 
Australia achieved a completely connected environment where any debit card 
can be used at any ATM.   

3.6 The bilateral interchange agreement covers matters such as the authorisation of 
transactions and technical procedures, and includes an interchange fee to be 
paid by the card issuer to the ATM owner. 

                                                 
8 The information contained in this section is largely sourced from the Commission’s Final Determination 
issued on 11 December 2003 relating to the collective setting of EFTPOS interchange fees to zero, and 
the ATM Industry Steering Group Discussion Paper – Direct Charging for ‘Foreign’ Automatic Teller 
Machine (ATM) Transactions in Australia 4 March 2003.   
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3.7 ATMs are well utilised in Australia and as at 30 September 2003 there were 
20,899 ATM terminals in Australia, processing 62.9 million withdrawals per 
month at a monthly value of $11.1 billion.9 

3.8 Access by a cardholder to an ATM owned by their own financial institution is 
generally treated as an integral part of maintaining a transaction account.  The 
costs of providing that account are recovered through account maintenance 
fees, payment of below-market rates of interest on balances and transaction 
fees, which normally allow for a number of fee-free transactions per month. 10 

3.9 However, around 30 per cent of ATM transactions are undertaken by 
cardholders of other financial institutions.  In such cases ATM owners have no 
account relationship with the cardholder and seek to recover their costs through 
an interchange fee.   The interchange fee is the wholesale price of access to the 
ATM network, and is designed to reimburse the ATM owner for costs incurred 
in providing a service to the issuer’s customer. 

EFTPOS  
3.10 EFTPOS was introduced in Australia in 1984.  It provides a means of payment 

for goods and services at the point of sale.  In Australia EFTPOS transactions 
are PIN-based and are authorised in real-time by the card issuer over a secure 
electronic network.  EFTPOS terminals are used for both debit and credit cards.  
A large number of merchants also provide a cash-out facility which enable 
merchants to offer their customers a cash withdrawal facility.   

3.11 EFTPOS terminals at points of sale were at first connected only to one 
financial institution, and could only accept the cards issued by that financial 
institution.  Use of EFTPOS in Australia was initially moderate but grew 
rapidly in the early 1990s with the acceptance by petrol retailers and with 
several major retailers joining the network.   

3.12 At the end of September 2003 there were 446,111 EFTPOS terminals in 
Australia, processing 72.5 million EFTPOS transactions per month at a 
monthly value of $3.9 billion.11   

3.13 Like ATMs, bilateral interchange agreements between financial institutions 
mean that all issued cards can be used for transactions at any EFTPOS 
terminal.  EFTPOS interchange agreements cover the technical and commercial 
terms and conditions for the exchange of EFTPOS transactions between 
institutions, including setting out the fees the card issuer must pay to the 
merchant’s financial institution (the acquirer) every time a cardholder makes an 
EFTPOS transaction.  These interchange fees are negotiated bilaterally 
between card issuers and acquirers and are generally a flat amount rather than a 
percentage of the value of the transaction.  Many financial institutions do not 
have bilateral agreements with every issuer and/or acquirer.  If these 

                                                 
9 See APCA website: www.apca.com.au 
10 RBA and ACCC, ‘Debit and Credit Card Schemes in Australia A Study of Interchange Fees and 
Access’, October 2000, p. 33. 
11 See APCA website: www.apca.com.au 



 12

institutions wish to participate in the debit card network, they must use a 
‘gateway’, which allows them access through the bilateral links already 
established by the gateway institution. 

EFTPOS applications for authorisation 
3.14 On 21 February 2003 a group of financial institutions lodged two applications 

for authorisation, in respect of a proposed interchange fee agreement that 
provided for the collective setting of EFTPOS interchange fees at zero.  

3.15 On 8 August 2003 the Commission issued a draft determination proposing to 
deny authorisation to the agreement.  While the draft determination recognised 
the importance of payments system reform, and that EFTPOS interchange fee 
reform was an important aspect of broader payment system reform, it was 
considered, however, that in the absence of EFTPOS access reform the 
EFTPOS interchange fee proposal was not likely to result in a net public 
benefit.   

3.16 In the draft determination the Commission indicated that, should a commitment 
to suitable EFTPOS access reform be provided by the industry, it was likely 
that the interchange fee agreement may result in a net public benefit. 

3.17 Following the draft determination APCA advised that it was developing 
practicable and equitable access rules as a priority.  The RBA also provided a 
submission in which it stated that it: 

“strongly supports efforts by the APCA to establish a regime that will 
facilitate access to the EFTPOS network by new issuers and acquirers.  
The Bank is nevertheless watching progress closely and, were it to falter, 
would seriously consider, in the interests of promoting efficiency and 
competition in the Australian payments system, designating the EFTPOS 
system under Section 11 of the Payments System (Regulation) Act with a 
view to imposing an assess regime under section 12 of the Act.”   

3.18 In its final determination issued on 11 December 2003 the Commission 
considered that, in light of the APCA and RBA submissions, it was satisfied 
that access reform would occur in the short to medium term and accordingly 
attached a lesser weight to the anti-competitive detriments that it had 
recognised in the draft determination.   

3.19 In its determination the Commission also considered that, in light of the 
increased certainty that appropriate access reform would be introduced, the 
competitive pressures that may be exercised by potential new entrants would 
be improved and that accordingly the weight to be attached to the pass through 
of card issuer cost savings was now more certain.  The Commission also 
considered that there was some benefit in allowing interchange fees to be 
initially reset at zero as a means to overcoming the traditional inertia of these 
fees while the current access reform is being developed and implemented.  

3.20 Consequently, the Commission concluded that the public benefits likely to 
result from the proposed Agreement would outweigh the anti-competitive 
detriment and granted authorisation until 31 December 2006. 
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3.21 A review of the Commission’s determination by the Australian Competition 
Tribunal was sought by the EFTPOS merchants group (comprising the ARA, 
Australian Institute of Petroleum, Australia Post, Bunnings, Caltex, Franklins, 
McDonald’s and Woolworths) and Coles Myer. 

3.22 On 25 May 2004 the Tribunal released its decision to set aside the 
Commission’s determination of 11 December 2003.  The Tribunal concluded 
that based on the information and evidence before it, the public benefits from 
the Agreement were clearly outweighed by the detriments.  The Tribunal 
therefore set aside the Commission’s determination granting authorisation.  

Network participants 
3.23 The main parties that participate in the EFTPOS and/or ATM systems include: 

• Card issuers – financial institutions that provide their customers with a 
debit card that complies with appropriate standards and which can be 
used in an EFTPOS or ATM terminal; 

• Acquirers – financial institutions that support merchants’ participation in 
EFTPOS arrangements by making payments to merchants and by 
forwarding transactions to issuers for authentication and settlement.  In 
some cases a merchant can be recognised as a ‘merchant principal’ 
whereby they acquire their own EFTPOS transactions by dealing directly 
with issuers.  For ATM transactions, acquirers provide ATM facilities 
for its cardholders and those of other financial institutions.  The acquirer 
is responsible for discharging the obligation owed by the issuer to the 
cardholder; 

• Merchants - initiate EFTPOS transactions as payment for goods and/or 
services and sometimes provide cash for card holders.  A merchant 
receives value for such transactions via payment to a nominated financial 
institution account and is guaranteed payment, by the acquirer, for the 
value processed correctly.  Merchants can either own and install their 
own EFTPOS terminals or are provided with equipment and service 
support by their acquirer;  

• Cardholders – are the ultimate customers of the EFTPOS and ATM 
systems.  In EFTPOS transactions the cardholder is the joint customer of 
the issuer and merchant; and 

• Switching/Processing Companies – which provide outsourcing facilities 
to issuers for transaction processing and switching.  
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4. The original CECS authorisations 

4.1 On 6 September 1996 APCA lodged two applications for authorisation 
(A3017612 and A3017713) in respect of its proposed Regulations and 
Procedures for CECS.  Authorisation was sought in relation to conduct that 
would or might be exclusionary conduct, namely, provisions including 
Regulations 4.2, 4.3 and 4.14 to 4.19 (which related to CECS membership 
requirements) and Regulation 5.1 which related to entrance fees.  Authorisation 
was also sought to make or give effect to a contract, arrangement or arrive at an 
understanding, where a provision of which may have the effect of substantially 
lessening competition within the meaning of section 45 of the Act.  APCA 
described the contract, arrangement or understanding as the proposed 
Regulations and Procedures for the CECS.   

4.2 On 22 May 1997 APCA lodged a further application for authorisation 
(A9062014) in respect of the proposed CECS Regulations and Procedures.  In 
particular, APCA sought authorisation for Regulations 4.2, 4.3 and 4.14 to 4.19 
which related to the CECS membership requirements and which may constitute 
exclusive dealing conduct.   

Draft determination 

4.3 On 20 August 1997, the Commission issued a draft determination proposing to 
deny authorisation to APCA in respect of the CECS arrangements.  The 
Commission considered the CECS arrangements the subject of the applications 
deficient in that they only specified standards and procedures relevant to 
participating in the EFTPOS network as an Issuer.  They did not specify 
EFTPOS interchange standards for Acquirers, or ATM interchange standards 
for Issuers or Acquirers.  The Commission considered that these deficiencies 
needed to be addressed before authorisation could be granted for the CECS 
arrangements. 

4.4 The Commission also noted that the interchange standards under CECS were 
voluntary standards.  It was not therefore satisfied that those industry-agreed 
standards would be likely to increase the integrity and security of CECS 
interchanges as claimed by APCA.  Several interested parties had expressed 
concern that proposed EFTPOS Acquirers experienced considerable delay in 
entering into interchange agreements with Issuers.  Such delay resulted from 
the process of having the current Acquirers (who were also the major Issuers) 
‘certify’ security aspects of the proposed Acquirers’ equipment and systems.  

                                                 
12 Application A30176 was made under sub-section 88(1) of the Act for an authorisation to make or give 
effect to a contract or arrangement, or understanding, where a provision of the proposed contract, 
arrangement or understanding would be, or might be an exclusionary provision within the meaning of 
section 45 of the Act. 
13 Application A30177 was made under sub-section 88(1) of the Act for an authorisation to make a 
contract or arrangement, or arrive at an understanding, a provision of which would have the purpose, or 
would have the effect, of substantially lessening competition within the meaning of section 45 of the Act. 
14 Application A90620 was made under sub-section 88(8) of the Act for an authorisation to engage in 
conduct that constitutes or may constitute exclusive dealing.   
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The Commission considered that the CECS interchange standards should be 
mandatory minimum standards and that APCA should be responsible for 
administration of compliance with those standards. 

4.5 The CECS arrangements also provided for only one level of membership of 
CECS, with all members required to satisfy prudential supervision and 
financial standing criteria.  The Commission considered the membership 
criteria required amendment as they were unnecessarily restrictive and not 
justified in the public interest, particularly for those CECS members who 
settled their payment obligations indirectly through settlement representatives.  
The Commission also considered that APCA should provide a forum through 
which it and CECS members could consult with organisations that participate 
in the ATM or EFTPOS networks but do not qualify for membership of CECS. 

4.6 Finally, the Commission noted that interchange fees in ATM and EFTPOS 
transactions are payable from Issuers to Acquirers, that such fees are negotiated 
bilaterally and that there was an apparent inequality of bargaining power in 
such negotiations.  The Commission considered that the CECS arrangements 
should require CECS members to base their interchange fees on efficient 
pricing principles, and should ensure that access to the ATM and EFTPOS 
networks is available to Issuers and Acquirers on fair and reasonable 
commercial terms. 

4.7 In its draft determination the Commission advised that with appropriate further 
development of, and amendment to, the proposed CECS rules it would be 
likely to result in a net benefit to the public so that authorisation may be 
granted by the Commission.  If adequate progress was made towards 
implementing those changes the Commission advised that it would delay 
issuing a final determination to enable it to consider the CECS arrangements as 
further developed by APCA. 

Amended applications 

4.8 On 16 December 1998 APCA lodged amendments to its CECS Regulations 
and Procedures and requested that the Commission finalise its consideration of 
the applications for authorisation.  Further amendments were also lodged on 7 
July 1999.  In general terms the amendments provided for the introduction of 
mandatory technical, security and operational standards, made changes to the 
membership criteria and changed the representation on the CECS Management 
Committee to provide for potentially wider membership.   

4.9 In general terms the amendments addressed the Commission’s concerns 
identified in the draft determination except in relation to interchange fees.  
APCA advised that it had not amended the CECS arrangements to implement 
efficient pricing principles for interchange fees.  APCA’s firm view was that its 
role does not extend to regulating the setting of prices by its members, and that 
prices should be set through negotiation in the open market.  It also advised 
that it had neither the specialised knowledge nor the resources to perform the 
regulatory/supervisory role that any reasonable pricing procedure would 
require. 
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Final determination 
4.10 On 16 August 2000 the Commission issued a final determination granting 

conditional authorisation to APCA for the CECS Regulations and Procedures.  
In its final determination the Commission considered that the CECS 
arrangements, in setting minimum mandatory standards and procedures for 
interchange, would have a positive effect on access to the ATM and EFTPOS 
networks for issuers, acquirers and merchants who provide their own EFTPOS 
acquiring services (‘merchant principals’ under the proposed CECS 
arrangements).  This is because the respective interchange partners of such 
issuers, acquirers and merchant principals would not be able to insist they meet 
more stringent and unjustified standards and procedures.   

4.11 The Commission also considered that the proposals under which APCA would 
provide certification that acquirers and merchant principals satisfy the CECS 
minimum mandatory standards and procedures for interchanges would increase 
the objectivity and transparency of such certification by removing the process 
from existing acquirers.  The Commission noted that these proposals would 
also assist access the ATM or EFTPOS networks by new entrants.   

4.12 The Commission concluded that the minimum standards and procedures and 
certification process for acquirers and merchant principals in the proposed 
CECS Manual would be likely to result in net benefit to the public by 
enhancing the security and integrity of the ATM and EFTPOS networks.  It 
considered, however, that: 

• proposed CECS Regulation 4.1(b) required amendment so that CECS 
Members could not require that non-Members meet interchange standards 
and procedures other than those set out in the CECS Manual; and 

• proposed CECS Regulation 2.11 required amendment so that no CECS 
Member may refuse on technical, operational or security grounds, to engage 
in ATM or EFTPOS interchanges with either a Member or non-Member 
Acquirer or Merchant Principal that has APCA certification. 

4.14 The Commission noted that the proposed CECS Regulations specify that no 
CECS Member is obliged, solely on account of its membership of CECS, to 
exchange ATM or EFTPOS payment instructions with any other CECS 
Member.  Thus, although CECS Members and prospective Members will be 
required to comply with the CECS standards and procedures in their ATM and 
EFTPOS interchange arrangements, such compliance will not ensure they obtain 
access to the ATM or EFTPOS networks as either an issuer, acquirer or 
merchant principal.  It will continue to be necessary for CECS Members or 
prospective Members to enter into bilateral interchange agreements or ‘gateway’ 
arrangements for them to obtain such access.  (This will also be the case for 
organisations that are not members of CECS.) 

4.15 The Commission noted that for an industry association to require its members to 
contract with other members or with non-members that meet certain criteria 
would be to exceed what is generally required under the competition provisions 
(Part IV) of the Act.  The Commission considered that, to require as a condition 
of authorisation of the proposed CECS arrangements that Members enter into 



 17

ATM or EFTPOS interchange agreements with other Members or non-Members 
that are able to satisfy the proposed interchange standards and procedures under 
CECS, would not be justified.  To do so would be to impose upon CECS, 
through the authorisation process, elements of a comprehensive access regime 
for the ATM or EFTPOS networks.  In the Commission’s view, should such an 
access regime be considered necessary it should be established under the 
appropriate legal provisions of Part IIIA of the Act or by the Payments System 
Board at the RBA under the Payment Systems (Regulation) Act.   

4.16 Under the amended procedures CECS membership would be confined to 
organisations that are Issuers or Acquirers in the ATM or EFTPOS networks, or 
are Merchant Principals in the EFTPOS network.  The CECS Management 
Committee, which is drawn from CECS Members, will set the ATM and 
EFTPOS minimum interchange standards and procedures.  The composition of 
the Management Committee, and voting rights of members of the Committee, 
will depend upon the ATM and EFTPOS transaction volume of relevant CECS 
Members.   

4.17 The Commission noted that membership of CECS will not be required for an 
organisation to participate in the ATM or EFTPOS networks as an issuer, 
acquirer or merchant principal.  Central to the Commission’s evaluation of the 
proposed membership and Management Committee criteria, was the privilege of 
CECS membership identified by APCA - of being able to contribute to the 
setting of ATM and EFTPOS minimum interchange standards and procedures.   

4.18 The Commission observed that should merchants not structure their EFTPOS 
arrangements so they would qualify as Merchant Principals, or should other non-
traditional participants not enter the ATM or EFTPOS networks as acquirers (in 
particular) or issuers, the membership of CECS and its Management Committee 
will be dominated by authorised deposit taking institutions (ADIs).  It was 
argued that should ADIs determine the procedures and standards for the ATM 
and EFTPOS networks, it may not be in their commercial interest to further 
develop these networks to the detriment of other payment systems (for example 
the credit card system).   

4.19 The Commission noted its concern should ADIs so manipulate the procedures 
and standards for the ATM and EFTPOS networks under the proposed CECS 
membership and Management Committee arrangements.  However, the 
Commission considered there would be a number of impediments to such 
manipulation in practice.  These included the Commission’s power to revoke 
any authorisation granted in respect of the CECS arrangements, and the power 
of the Payments System Board of the RBA to designate a particular payment 
system and to set standards and procedures in respect of that system. 

4.20 The Commission therefore concluded that in all the circumstances the proposed 
CECS arrangements were likely to result in a net public benefit.  It granted 
conditional authorisation to APCA in respect of the proposed CECS 
arrangements until 7 September 2003. 
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5. The current applications  

5.1 On 30 April 2003 APCA lodged applications for revocation and substitution in 
respect of the CECS Regulations and Manual.  In particular, APCA sought 
revocation of authorisations A30176 and A30177 and substitution of new 
authorisations to the extent that any provision of the Regulations and Manual 
of CECS: 

• is or may be an exclusionary provision within the meaning of section 4D 
of the Act; and 

• has the purpose or likely effect of substantially lessening competition in 
the market within the meaning of section 45 of the Act. 

5.2 APCA did not seek re-authorisation in respect of application A90620 which 
related to exclusive dealing conduct contained within Regulations 4.2, 4.3, 4.14 
to 4.19 (CECS membership requirements).  Consequently, authorisation 
A90620 expired on 7 September 2003. 

5.3 A copy of the version of the CECS Regulations and Manual that APCA lodged 
with its applications for revocation and substitution is on the Commission’s 
public register.  APCA identified those provisions of the CECS Regulations 
and Manual which it suggested the Commission may wish to focus on when 
considering its applications for revocation and substitution.  The list of 
provisions identified by APCA is provided at Attachment A.  An overview of 
these provisions is provided below. 

CECS Regulations 
5.4 The management of clearing within CECS involves the setting of minimum 

interchange procedures and standards to protect and enhance the security, 
integrity and efficiency of exchanges of EFTPOS and ATM messages.  The 
standards include specifications for equipment, cards, communication links and 
message formats. 

5.5 The primary object of CECS is to co-ordinate, mange and ensure the 
development, implementation and operation of effective standards, policies and 
procedures to facilitate the conduct of: 

• exchange and, where applicable, settlement of consumer electronic 
payment instructions falling within the scope of CECS; and 

• all aspects of the related clearing cycle.15 

5.6 No CECS Member is obliged, solely on account of its membership of CECS to 
engage with any other CECS member in business which would ordinarily give 
rise to the exchange of credit or debit payment instructions between them.16  

                                                 
15 Regulation 2.1. 
16 Regulation 2.10. 
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However, no CECS member may refuse on technical, operational or security 
grounds, to engage in interchange activities with another CECS member or 
non-member which is at the time certified in the relevant capacity.17 

5.7 A CECS member must, to the extent it engages in interchange activities with 
other CECS members, satisfy applicable technical, operational and security 
standards, specifications and requirements in the CECS Manual.18  However, 
any CECS member may agree with another CECS member to apply standards, 
specifications or requirements which differ from those set out in the CECS 
Manual provided that each member satisfy the CECS Management Committee 
(by producing internal audit confirmation) that the adoption of divergent 
standards, specifications or requirements will not lessen in any material way 
the integrity, security or efficiency of CECS as a whole.19  Furthermore, no 
third party CECS member or non-member will be required, as a condition of 
engaging in EFTPOS or ATM interchange activities with any other member, to 
apply standards, specifications or requirements other than those set out in the 
CECS Manual.20 

CECS Membership 
5.8 In order to be a CECS Member, a person must: 

• be a corporation which carries on business at or through a permanent 
establishment in Australia; 

• engage, or propose to engage: 

- in ATM or EFTPOS interchange activities in the capacity of an 
acquirer or an issuer;  

 - in activities which satisfy the definition of a merchant principal; or 

- be a body corporate which represents one or more acquirers or 
issuers and, in such capacity, settles directly in accordance with 
Regulation 8.1(a) for the value of the payment obligations incurred 
by them in the course of interchange activities. 

• be able to comply with any applicable laws, APCA’s Constitution, the 
CECS Regulations and the minimum applicable technical and 
operational standards and requirements in the CECS Manual; 

• provide for the obligations incurred by it as the result of the exchange of 
payment instructions to be settled in accordance with the CECS 
Regulations;  

• if applicable, be a person named or referred to as a party or proposed 
party to a contract, arrangement or understanding in any successful 
application lodged by APCA with the Commission for authorisation in 

                                                 
17 Regulation 2.11. 
18 Regulation 4.1(a). 
19 Regulation 4.1(b)(i). 
20 Regulation 4.1(b)(ii). 
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respect of any matter contained in APCA’s Constitution (in so far as they 
relate to CECS), these Regulations or the CECS Manual; and 

• agree to pay all relevant fees, costs, charges and expenses.21 

5.9 As a further condition, the Management Committee or the Board may require 
an applicant for CECS membership which is subject to prudential supervision 
to provide evidence that the relevant supervisor does not object to the 
application for CECS membership.22 

5.10 Applications for membership are considered by the CECS Management 
Committee, or by the APCA Board in limited circumstances.23  Unsuccessful 
applicants may, within three months, request that the APCA Board review the 
decision, or may lodge a new application at any time.24 

5.11 A list of current CECS members is provided at Attachment B. 

Suspension and termination 

5.12 The Management Committee may suspend the membership of a CECS 
Member for a specified or indefinite period of time in the following 
circumstances (each termed a Suspension Event): 

• the CECS member is subject to prudential supervision and the relevant 
supervisor requests such suspension; 

• by agreement with the CECS Member concerned; 

• the CECS Member no longer satisfies any applicable requirement for 
membership set out in the CECS Regulations; 

• an Insolvency Event (not being an event which results in automatic 
cessation of membership pursuant to Regulation 4.20(b) or (c)) occurs in 
respect of the CECS Member; or 

• the CECS Member breaches its obligations under APCA’s Constitution, 
the CECS Regulations or the CECS Manual and fails to rectify the 
breach or provide an explanation satisfactory to the Management 
Committee within 30 days of receipt of a request from the Secretary to 
rectify the breach or provide such an explanation.25 

5.13 A CECS member whose membership of CECS is suspended is not entitled to 
vote at any CECS meeting except to the extent approved by the Management 
Committee.26  The Management Committee may at its discretion remove any 

                                                 
21 Regulation 4.2. 
22 Regulation 4.2. 
23 Regulation 4.4. 
24 Regulation 4.5. 
25 Regulation 4.14. 
26 Regulation 4.15. 
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certification (if any) granted by or on behalf of the APCA to a CECS member 
whose membership has been suspended.27   

5.14 A CECS member ceases to be a member on: 

• resignation; 

• becoming insolvent or making an arrangement or composition with 
creditors generally; 

• being wound-up, dissolved or otherwise ceasing to exist; 

• ceasing to be engaged in ATM or EFTPOS interchange activities; or 

• the Board terminating that CECS member’s membership in accordance 
with APCA’s Constitution and the CECS Regulations.28 

5.15 The Board, after consultation with the Management Committee may by notice 
in writing to a CECS Member, terminate the membership of that CECS 
Member with immediate effect only if the following pre-conditions have been 
fulfilled: 

• a Suspension Event has occurred in respect of that CECS Member and 
has not been remedied; 

• if that CECS Member is subject to prudential supervision the Board has 
consulted with the relevant supervisor regarding such termination; and 

• the Board has provided an opportunity for that CECS Member to make 
submissions to the Board regarding such termination.29 

5.16 The Board is not obliged to give any reasons for such decision and may revoke 
any such notice at any time before it becomes effective. 

Fees 

5.17 Each CECS member must currently pay an entrance fee of $39,700 (indexed 
on an annual basis).30  

5.18 Entrance fees are applied by APCA: 

• first, towards pro rata reimbursement of Initial CECS Members for 30% 
of the costs incurred by those members in contributing to the 
establishment of CECS as determined by the Chief Executive Officer; 
and 

• second, towards the payment of operating costs of CECS.31   

                                                 
27 Regulation 4.16. 
28 Regulation 4.20. 
29 Regulation 4.22. 
30 Regulation 5.1. 
31 Regulation 5.2. 
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5.19 Each CECS member must also pay APCA an annual membership fee of 
$1,000.  Such fees are to be applied by APCA towards to the payment of 
operating costs.32 

5.20 Each CECS member a party to a dispute which is referred to the Management 
Committee or the Board must pay APCA a dispute resolution fee of $1,060 
(indexed annually).33  In addition, a CECS member a party to a dispute which 
is referred to the Management Committee or the Board must pay to APCA (in 
such proportions determined by the Management Committee as reasonable and 
appropriate in the circumstances) any costs incurred by APCA in relation to the 
referral incurred in obtaining legal, financial, actuarial or accountancy advice 
and administrative costs reasonably incurred by APCA.34   

Management of CECS 
5.21 The day to day operation of CECS is managed by a Management Committee 

consisting of the following persons: 

• if the APCA Directors so elect, one person appointed by the APCA 
Board; 

• a nominee of each CECS member which individually has, or any group 
of members that collectively have, at least 5% of national clearing 
volume; 

• a person elected by the CECS members which are building society 
members; 

• a person elected by the CECS members which are credit union members; 

• one person nominated by the RBA, if it is not otherwise represented; and 

• if the APCA Directors so elect, one person appointed by the APCA 
Board to represent the collective interests of CECS members who are not 
entitled, or if entitled do not choose, to nominate or elect a member to the 
Management Committee.35 

5.22 The Management Committee is responsible for the operation and management 
of CECS, including without limitation: 

• technical and efficiency standards; 

• the amendment of fees and charges payable by CECS members; 

• operating procedures and policies; 

• subject to a CECS member being entitled to refer any dispute to the 
APCA Board, the resolution of disputes by arbitration or otherwise 
between CECS members; 

                                                 
32 Regulation 5.6. 
33 Regulation 12.5. 
34 Regulation 12.5. 
35 Regulation 6.1. 
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• supervision of the observance by CECS members of the Regulations and 
the CECS Manual; 

• other matters expressly referred to in the Regulations and the CECS 
Manual; and 

• such other matters as the APCA Board may consider necessary, desirable 
or expedient for the better and more secure, efficient and equitable 
operation of the CECS.36 

5.23 The quorum for a meeting of the Management Committee is 75% of the 
number of Committee members.  Each member of the Management Committee 
(except for the member appointed by the APCA Board), is entitled to cast one 
vote for every 1% of the National Transaction Volume held by the CECS 
member, or CECS members collectively.37  Resolutions required more than 
50% of the total votes to be cast in favour of the resolution in order to be 
passed. 

Settlement 
5.24 Each CECS member must provide for the obligations incurred by it as the 

result of the exchange of payment instructions in the course of ATM or 
EFTPOS interchange activities to be settled:  

• directly by it (as a direct settler) 

- by the debiting or crediting of an Exchange Settlement Account 
(ESA) (or a similar account) at the RBA; or 

- by providing finality of payment by other means approved by the 
Board on the recommendation of the Management Committee; or 

• indirectly (as an indirect settler) by appointing a representative to settle 
on its behalf.38 

CECS Advisory Council 
5.25 The Advisory Council provides a forum to enable interested corporations that 

are not eligible for membership of CECS under the Regulations but which 
participate in payments transfers in connection with the clearing cycle for 
consumer electronic payments, to provide the Management Committee with 
opinions, advice and information on matters relating to the clearing cycle.39   

5.26 The CECS Advisory Council must not comprise more that 12 members or such 
other number of members that the Board or Chief Executive Officer may 
determine from time to time.40  The APCA Board has discretion to determine 
the composition of the Advisory Council but in doing so must have regard to 

                                                 
36 Regulation 6.13. 
37 Regulation 6.20. 
38 Regulation 8.1. 
39 Regulation 10.1 and 10.2. 
40 Regulation 10.3. 
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the desirability of providing for an appropriate balance in representation among 
non-clearers.41   

Certification 
5.27 Each CECS Member which participates in ATM or EFTPOS interchange 

activities with other CECS members in the capacity as an acquirer must 
arrange for certification in accordance with the CECS Manual.   

5.28 The objective of certification is to ensure that: 

• each CECS member which is an Acquirer or merchant principal confirms 
for the benefit of each other CECS member and APCA that it meets the 
technical, operational and security requirements applicable to acquirers 
which are set the CECS Manual; 

• each CECS member which is certified renews its certification at least tri-
annually; and 

• each non-member which believes it meets the required technical, 
operational and security requirements for acquirers in CECS is not, by 
reason only of being a non-member, disadvantaged in its dealings with 
CECS members.42 

5.29 Certification may be revoked by the Management Committee if it believes, on 
reasonable grounds, that the certified CECS member no longer satisfies the 
requirements for certification under the CECS Regulations and Manual.  The 
Management Committee must allow a certified CECS member an opportunity 
to be heard before revoking certification.43 

5.30 APCA may receive applications from non-members that are acquirers or 
merchant principals and in that capacity wish to arrange for certification that 
they meet the acquirer standards in the CECS Manual.  APCA may require any 
such application from a non-member to be made in a prescribed form and to be 
accompanied by a non-member Certification Fee (if any).  Nothing in the 
Regulations requires any person that applies to APCA for certification to 
participate in CECS.44   

5.31 To the extent that any CECS Member proposes to apply divergent standards, 
specifications or requirements for the purposes of any bilateral ATM or 
EFTPOS interchange activities, the Management Committee must first satisfy 
itself in terms of the requirements of CECS Regulations before certifying that 
member.  The Management Committee may require any such CECS Member 
to make available supporting evidence or explanatory information for that 
purpose.45 

                                                 
41 Regulation 10.4. 
42 Regulation 11.3. 
43 Regulation 11.1. 
44 Regulation 11.1A. 
45 Regulation 11.2. 
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5.32 Each CECS Member acknowledges for the benefit of APCA that: 

• a certified non-member does not, by reason of CECS certification, 
become a party to the multilateral contract; 

• APCA has no ongoing obligation to monitor the performance of any 
certified non-member and, by certifying any relevant non-member, is not 
to be taken to have independently verified its compliance, nor to 
represent or warrant its continuing compliance, with the applicable 
technical, operational and security requirements set out in the CECS 
Manual; and 

• as between itself and APCA, the CECS member assumes sole risk of any 
certified non-member with which it enters into bilateral ATM or 
EFTPOS interchange activities failing to comply at any time with the 
CECS standards in respect of which it has been certified.46 

Disputes 
5.33 A dispute is defined as a difference between the APCA Board, the 

Management Committee, and any one or more CECS Members; or two or 
more CECS members.47 

5.34 Disputes must be referred to the Management Committee for determination.48  
However, a CECS member who is a party to a dispute may refer the matter 
direct to the APCA Board for determination, or request the APCA Board to 
review the Management Committee’s determination.49   

5.35 The Regulations also include a means of enforcing the dispute determinations 
of the Management Committee and the APCA Board.50   

Amendments to regulations 
5.36 The Regulations can only be amended on the recommendation of the 

Management Committee and with the approval of the CECS members and the 
APCA Board. 

CECS Manual 
5.37 The CECS Manual sets out issuer standards and issuer certification, EFTPOS 

acquirer standards, EFTPOS interchange operations procedures, ATM acquirer 
standards, ATM interchange operations procedures, security standards, 
standard interchange specifications and settlement procedures. 

5.38 APCA requested that the Commission grant confidentiality to certain parts of 
the CECS Manual including Clause 4.2 (Fallback Operations); Clause 4.7 (Hot 
Cards); Clause 5.4.2 (Key Management Practices); Part 7 (Security Standards); 

                                                 
46 Regulation 11.6. 
47 Regulation 12.1(a) and 12.1(b). 
48 Regulation 12.3. 
49 Regulation 12.16. 
50 Regulation 12.7. 
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Appendix I to Part 8 (Electronic Fallback); Appendix J to Part 8 (Manual Key 
Entry on Faulty Card Reads); Clause 9.4.5 (Initial Recognition of Settlement 
Figures); Appendix B to Part 9 (Interchange Settlement Report); Annexure I 
Section 3 (Crisis Management Action Plan); and Annexure I Section 4 (Crisis 
Management Action Plan).  APCA requested that confidentiality be granted to 
these provisions to preserve the integrity of CECS by not making widely 
available information that might facilitate fraudulent activity.  The Commission 
has granted confidentiality to APCA’s request.   

 
Issuer Standards and Issuer Certification 
5.39 Part 2 of the CECS Manual sets out the standards required to be met by all 

CECS members that participate in ATM or EFTPOS transactions and related 
interchange in the capacity as issuers. 

 
5.40 Each issuer must be registered in accordance with AS3523.2.51  The 

registration process involves the allocation of an issuer identification number.  
Each issuer must also ensure that its cards, as a minimum, meet the 
specifications in AS3521, AS3522 and AS3524 which detail the requirements 
for physical characteristics, dimensions, layout of information and format for 
encoding.52  Each issuer must also emboss its cards with a card/account 
number and card expiry date53 and provide a signature panel on the reverse of 
the card.54  Issuers must also comply with AS2805.3 which specifies 
requirements for the management and security of Personal Identification 
Numbers (PINs).55  

 
EFTPOS Acquirer Standards 
EFTPOS terminals and PIN Entry Devices 

5.41 Part 3 of the CECS Manual sets out the standards required to be met by all 
CECS members that participate in the capacity as acquirers in EFTPOS 
interchange activities with other CECS members.  As a condition of 
participation in CECS, each EFTPOS acquirer or merchant principal is 
required to arrange for certification that it satisfies the CECS acquirer 
standards.   

5.42 An EFTPOS terminal consists of a number of components including a PIN 
Entry Device (PED), printer, communication devices, merchant interface, 
acquirer application and magnetic stripe reader.56   

5.43 A PED (or PIN pad) provides a set of cryptographic services to assure the 
secure entry and transmission of PINs, and the integrity of the message in the 
processing of a transaction to the intended acquirer.  All acquirers must use 
PEDs which as a minimum satisfy current PED security standards as set out in 

                                                 
51 CECS Manual 2.1.1. 
52 CECS Manual 2.1.2. 
53 CECS Manual 2.1.3. 
54 CECS Manual 2..1.5. 
55 CECS Manual 2.1.8 
56 CECS Manual 3.1. 
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the CECS Manual.  PED security standards are reviewed and re-issued by the 
Management Committee as part of a rolling tri-annual updating of acquirer 
standards.57 

General acquirer certification requirements 

5.44 An acquirer must be capable as a minimum of supporting EFTPOS purchase 
transactions and refunds or reversals of purchase transactions.58   

5.45 A record of transactions generated by a terminal must comply, as a minimum, 
with the standards detailed in the Electronic Funds Transfer (EFT) Code of 
Conduct.59  Encrypting keys and session keys used to provide EFTPOS PIN 
encryption must be statistically unique per device.  Session keys used to 
provide EFTPOS PIN encryption must be regularly changed.60 

Security Control Module 

5.46 All acquirers must use Security Control Modules (SCMs) that satisfy current 
security standards as set out in the CECS Manual.  SCM security standards will 
be re-issued by the Management Committee as part of a rolling tri-annual 
updating of acquirer standards.61 

Interchange links 

5.47 For all interchange links acquirers must ensure that message formats and 
contents and security for transactions processed over the interchange link 
comply with the relevant parts of the AS2805, electronic funds transfer 
requirements for interfaces.62  Interchange links must also comply with a 
number of key management practices.63 

Operational Procedures 
5.48 Standards that apply between acquirers and issuers in regard to the operation of 

EFTPOS interchange are set out in the CECS Manual. 

5.49 Acquirers must have in place procedures that involve the application of 
reasonable care and diligence so as to satisfy themselves as to the integrity, 
solvency and reliability of merchants whom they appoint as EFTPOS 
merchants.64  The acquirer is required to take action as reasonably required to 
ensure that its merchants are conversant and comply with the requirements of 
the procedures in the CECS Manual.65   

                                                 
57 CECS Manual 3.1.1. 
58 CECS Manual 3.1.5. 
59 CECS Manual 3.1.8. 
60 CECS Manual 3.1.9. 
61 CECS Manual 3.2.1. 
62 CECS Manual 3.4.1. 
63 CECS Manual 3.4.2. 
64 CECS Manual 3.5.2. 
65 CECS Manual 3.5.6. 
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Certification 

5.50 Certification means that a person being an existing or prospective acquirer 
confirms, by submitting to APCA a certification checklist, that it is able to 
meet the following CECS requirements: 

• the PEDs it uses satisfies applicable PED security standards; 

• the SCMs it uses satisfy applicable SCM security standards; 

• its interchange satisfies applicable AS2805 standards; 

• its operating environment satisfies applicable standards; and  

• its settlement procedures comply with that outlined in the CECS 
Manual.66   

5.51 APCA will review the certification checklist and provide a report of its review 
to the applicant.  If all requirements appear to have been met, details of the 
successful application are provided to the Management Committee for its 
acceptance.67  If the certification process fails in part, details are provided to 
the applicant who is required to rectify all deficiencies and submit supporting 
evidence which is re-evaluated by the.68   

5.52 The Management Committee will re-issue the standards applicable to acquirers 
tri-annually.  Each certified acquirer that is a CECS member must submit to 
APCA an audit compliance certificate.  If a certified non-member wishes to 
renew its certification it will also be required to lodge an audit compliance 
certificate.  A certified non-member is not obliged to lodge an audit 
compliance certificate, but if it fails to do so or having done so is unable to 
demonstrate to APCA’s satisfaction that it meets standards as re-issued, its 
certification will expire.69   

5.53 Should an acquirer fail to meet any of the applicable technical requirements 
and in the opinion of the Chief Executive Officer, the deficiency poses a risk to 
the efficiency or security of CECS, the deficiency will be reported to the 
Management Committee.  The Management Committee may take remedial 
action which it considers necessary, including (without limitation) in the case 
of a CECS member, its suspension from participation in CECS and in the case 
of a certified non-member, revocation of its certificate.70  In the case of non-
members the Management Committee must allow the certified non-member an 
opportunity to be heard before revoking certification.71 

EFTPOS interchange operations procedures 
5.54 Part 4 of the CECS Manual sets out the interchange procedures for CECS 

members participating in interchange arsing out of EFTPOS transactions, 
                                                 
66 CECS Manual 3.6.2. 
67 CECS Manual 3.6.4. 
68 CECS Manual 3.6.5. 
69 CECS Manual 3.6.9. 
70 CECS Manual 3.6.10. 
71 CECS Regulation 11.1C 
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whether as acquirers or issuers.  These include standards for fallback 
operations which are procedures agreed between acquirers and merchants for 
processing when online authorisation is not available and ‘hot cards’ which are 
cards reported by cardholders as lost or stolen or for which there is evidence of 
fraudulent use.  APCA will require non-members that wish to arrange for 
acquirer certification to confirm that they also satisfy the EFTPOS interchange 
operations procedures.   

5.55 Each issuer and acquirer must produce a daily transaction listing, a daily 
interchange settlement report and a monthly interchange billing report which 
includes the number of transactions acquired and issued and the interchange 
fee applicable to the transactions acquired/issued by the institution.72  The rate 
and payment of the interchange fee is to be agreed bilaterally and is specified 
in the relevant interchange fee agreement. 

5.56 The Manual specifies procedures for doubtful transactions.  A doubtful 
transaction is a transaction which may not have been successfully completed at 
the merchant’s terminal, although it may have been posted to the cardholder’s 
account, or it may have been successfully completed at the merchant’s terminal 
and not posted to the cardholder’s account.73  An acquirer must investigate a 
likely doubtful transaction to establish its final status.  If the transaction was 
not completed successfully at the terminal and the cardholder’s account could 
have been debited, without receipt of goods a manual adjustment will need to 
be raised by the acquirer to the issuer.74   

5.57 A disputed transaction occurs were a cardholder denies generating a PIN 
supported transaction or where the transaction amount is claimed to be 
incorrect.75  Disputed transactions are required to be dealt with in accordance 
with the EFT Code of Conduct.   

5.58 Enquiries and disputed transactions from cardholders are to be directed to the 
issuer, and cardholders should not be referred back to the merchant except in 
the case of enquiries concerning the provision of goods and services.76  
Acquirers must require merchants to direct their enquiries to their help desk or 
as otherwise detailed in their operator’s guide.77   

ATM Acquirer standards 
5.59 Part 5 of the CECS Manual sets out the standards required to be met by all 

CECS members which participate in interchange with other CECS members 
arising out of ATM transactions.  As a condition of participation in CECS each 
acquirer is required to arrange for certification that it satisfies the CECS 
acquirer standards set out in the CECS Manual.  APCA may receive and 

                                                 
72 CECS Manual 4.1.2. 
73 CECS Manual 4.4.1. 
74 CECS Manual 4.4.3. 
75 CECS Manual 4.5.1. 
76 CECS Manual 4.6.1. 
77 CECS Manual 4.6.2. 
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process applications from non-members that are ATM acquirers and that wish 
to arrange for certification as acquirers.   

ATM terminals 

5.60 All acquirers must use ATMs which as a minimum satisfy current PED 
security standards.78  PED devices will be re-issued by the Management 
Committee as part of a rolling tri-annual updating of acquirer standards.   

5.61 Acquirers must be capable, as a minimum, of supporting ATM cash 
withdrawals/cash advances, balance inquiries and reversals.79  A record of a 
transaction generated by a terminal must comply, as a minimum, with the 
standards detailed in the EFT Code of Conduct.80 

5.62 Installation of ATMs must comply, as a minimum, with the standards detailed 
in AS3769 Automatic teller machines – user access.81 

5.63 Encryption keys and session keys used to provide ATM encryption must be 
statistically unique per device and regularly changed.82 

Network requirements 

5.64 Acquirers are responsible for the network downstream to the ATM terminal.  
This may include third party switches, and connection of devices owned by 
independent third parties.83 

Certification 

5.65 Each acquirer must arrange for certification before it commences processing 
ATM transactions.  Certification means that a person being an existing or 
prospective acquirer confirms by submitting to APCA a certification checklist 
that it is able to meet specified CECS requirements (similar to those outlined in 
paragraph 5.50-5.53 in respect of EFTPOS).84   

ATM interchange operations procedures 

5.66 Part 6 of the Manual sets out the interchange procedures to be followed by all 
CECS members which participate in interchange with other CECS members 
arsing out of ATM transactions.  The APCA will require non-members who 
wish to arrange for certification to confirm that they also satisfy applicable 
ATM interchange procedures.   

                                                 
78 CECS Manual 5.1.1. 
79 CECS Manual 5.1.5. 
80 CECS Manual 5.1.8. 
81 CECS Manual 5.1.9. 
82 CECS Manual 5.1.10. 
83 CECS Manual 5.3. 
84 CECS Manual 5.6.2. 
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5.67 Each issuer and acquirer must produce interchange reports which specify 
details of the transaction including cardholder number, transaction time, date, 
location and amount and which assist in verifying the settlement amount.85 

5.68 The Manual specifies procedures for cards retained by an ATM during 
operation86 and doubtful transactions which are transactions which may not 
been successfully completed at an ATM although value may have been posted 
to the acquirer’s suspense account.87  Disputed transactions must be 
investigated by the issuer and resolved with the cardholder in the manner 
outlined in the EFT Code of Conduct.88  Procedures to be followed by issuers 
and acquirers in relation to a disputed transaction are outlined in the CECS 
Manual.  Enquires relating to a cardholder’s transactions are to be directed to 
the issuer.89 

5.69 All CECS members which participate in ATM interchange must ensure that the 
ATM interchange link will be supported 24 hours a day every day of the year.90 

5.70 The basis, rate and payment of the interchange fee will be as agreed bilaterally 
and is to be specified in the interchange agreement.91 

Security Standards 
5.71 Part 7 of the CECS Manual contains the security standards for PEDs and 

SCMs.  The PED security standards are required to be met by all acquirers that 
are CECS members, in relation to PEDs used in their interchange with other 
CECS members.  Non-members who wish to obtain certification as an 
EFTPOS acquirer or ATM acquirer will need to confirm that they satisfy the 
security requirements.  Similarly, all issuers and acquirers that are CECS 
members must meet the SCM security standards and non-members will also 
need to confirm that they satisfy the security requirements.   

Standard interchange specifications 
5.72 Part 8 of the CECS Manual sets out the interchange specifications required to 

be met by all CECS members, to the extent applicable to the capacities in 
which they participate in interchange, either arising from ATM or EFTPOS 
transactions.   

5.73 The purpose of these specifications is to specify CECS minimum requirements 
for EFTPOS, ATM and credit authorisation interchange in sufficient detail to 
allow construction and implementation of the required interface.  The message 
specifications detailed in the CECS Manual are based on the Australian 
Standard, AS2805 Electronic funds transfer – requirements for interfaces.92   

                                                 
85 CECS Manual 6.1.2 – 6.1.3.  
86 CECS Manual 6.2.2. 
87 CECS Manual 6.4.2. 
88 CECS Manual 6.5.1. 
89 CECS Manual 6.6.1 
90 CECS Manual 6.7. 
91 CECS Manual 6.9.1. 
92 CECS Manual 8.1.1. 
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Settlement 
5.74 Part 9 of the CECS Manual contains the settlement procedures for payment 

transactions cleared through the CECS.  All CECS members and non-members 
must comply with the settlement requirements detailed in the CECS Manual.  
The settlement cut off time is to be agreed bilaterally between the respective 
issuers and acquirers.  Each CECS member must produce an interchange 
settlement report which details the total number and value of transactions 
processed through its interchanges.  The bilateral settlement figures derived 
from the interchange settlement report will be incorporated in the CECS 
settlement which is preformed via the Collator at the RBA.93   

                                                 
93 CECS Manual 9.3.  The RBA operates the function of collator of low-value clearing stream obligations 
on behalf of the Australian Payments Clearing Association. Each bank that participates in a low-value 
clearing stream sends an Exchange Summary fax containing its obligations against each other bank to the 
National Collator for each clearing stream following the end of the banking day. A single net obligation 
across all clearing streams (either a debit or a credit) is calculated for each bank from these figures. These 
net obligations are entered into RITS for settlement as the 9am Batch on the business day following 
exchange. 
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6. Submissions in relation to the current applications  

APCA’s submission 
6.1 APCA submitted that CECS arrangements as they stand continue to provide 

significant public benefits that outweigh any anti-competitive detriment and 
should be authorised as before.  APCA submitted that CECS brings public 
benefits in establishing leading practice clearing and settlement standards to 
maintain and enhance the integrity and efficiency of the ATM and EFTPOS 
networks.   

6.2 APCA submitted that the EFTPOS and ATM networks operate effectively 
because each participant operates in accordance with common standards.  
CECS establishes these common standards through its co-operative framework.  
APCA submitted that through CECS these standards are transparent allowing 
all stakeholders access to better information on which to make decisions.  
Within the co-operative process there is also a high degree of accountability 
which guards against the establishment of unnecessarily restrictive standards. 

6.3 APCA submitted that decisions through CECS affect all participants (acquirers, 
issuers and merchant principals) and also those who supply related goods and 
services.  APCA stated that CECS takes this into account by having inclusive 
membership criteria for direct participants and by having an advisory council 
to accommodate a wider set of stakeholders.   

Public Benefits 
6.4 The public benefits submitted by APCA which are likely to flow from the 

CECS arrangements are outlined below. 

Integrity 

6.5 APCA submitted that it is essential that the integrity of clearing and settlement 
is maintained and protected.  CECS protects and enhances integrity by 
establishing leading practice technical and operational standards and by 
mandating that CECS members adhere to those standards.  APCA advised that 
integrity in this context means that the systems for clearing and settlement are 
sound and not easily compromised.  Payment messages must be transmitted 
complete and whole and received and acted upon in a timely manner.  The 
system must be secure so that the payment message can be relied upon by the 
recipient institution.  The system must be resistant to external interference. 

Operational efficiency 

6.6 APCA submitted that the CECS arrangements ensure operational efficiency in 
terms of the reliability and availability of the EFTPOS and ATM networks.  
CECS addresses these matters through contingency procedures in the CECS 
Manual and through capacity planning with members of the system.   
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Settlement 

6.7 Participation as a direct settler in each of APCA’s clearing systems requires 
that settlement normally occur through an exchange settlement account at the 
RBA.  APCA submitted that this requirement to provide finality of payment 
when settling obligations ensures that confidence in the settlement process is 
maintained.  However, APCA noted that the CECS Regulations do not 
preclude alternative settlement arrangements which can provide the requisite 
finality of payment without risk of default.  The APCA Board on the 
recommendation of the Management Committee must approve any such 
alternatives.  For example, as a net receiver of settlement funds in the ordinary 
course of events, the merchant principal member of CECS was permitted to 
engage in settlement using its corporate bank account. 

Co-operation and co-ordination 

6.8 APCA submitted that its reporting and decision-making structures ensure a 
high degree of co-ordination in the management and development of payments 
clearing arrangements than existed prior to APCA’s establishment. 

6.9 APCA stated that the CECS Management Committee has responsibility for 
ensuring effective operation and management of clearing arrangements in 
respect of EFTPOS and ATM interchanges.  The APCA Board provides an 
additional perspective on developments across clearing systems, and an avenue 
for appeals in the event of disputes. 

6.10 APCA stated that as a public company it has a reporting duty to all its members 
and has a corporate objective of communicating decisions of interest to the 
public.  APCA submitted that its directors and Management Committee 
members each have personal duties under the Corporations Act and common 
law to, among other things, exercise their powers for proper corporate purposes 
having regard to APCA’s members as a whole.  APCA submitted that this 
guards against decisions being made which impair competition to an 
unjustified extent relative to the public benefits that accrue from ensuring the 
efficiency and integrity of the system.   

Stakeholder participation 

6.11 APCA submitted that any institution which acquires EFTPOS or ATM 
transactions, or which issues cards used in EFTPOS or ATM networks, or is a 
merchant that directly switches transactions to issuers, is eligible to join CECS 
as a member of the system with voting rights.  APCA stated that membership 
of CECS now includes Coles Myer, a non-financial institution which 
participates as a merchant principal.  Further, Cashcard Australia Limited who 
previously participated on the CECS Advisory Council has become a member 
of the system.   

6.12 APCA stated that other stakeholders that do not clear and settle transactions in 
their own right, but which are involved in other capacities related to EFTPOS 
and ATM transactions have the opportunity to participate in CECS through the 
Advisory Council.   



 35

Balancing and meeting objectives 

6.13 APCA stated that its principal objective has been to establish clearing and 
settlement arrangements that are more open, inclusive and competitively 
neutral.  This objective must be balanced with the objective of preserving and 
enhancing the efficiency and integrity of payments clearing and settlement and 
minimising risk.  APCA submitted that the balance which has been struck in 
the present CECS Regulations and Manual has been reached after lengthy and 
exhaustive discussion and debate among stakeholders and the Commission. 

6.14 APCA submitted that the process of meeting its objectives is an ongoing one.  
The CECS Management Committee is charged under the CECS Regulations to 
regularly review the Regulations and Manual in light of operational experience, 
and to report periodically to the APCA Board and CECS Members at annual 
general meetings.   

6.15 APCA submitted that the existing process has been successful both in terms of 
including all direct participants and a wide range of stakeholders in decision 
making processes and in maintaining and enhancing the efficiency and 
integrity of the system.   

Effect on competition 
6.16 APCA submitted that CECS has no deleterious affects on competition.  APCA 

stated that by setting and promulgating common standards CECS facilitates 
changes to commercial arrangements and new entry, without at all impeding 
the normal playing out of market forces. 

6.17 APCA submitted that competition in payments clearing and settlement 
arrangements has a number of facets which can be expressed in terms of the 
ability of: 

• institutions to establish arrangements outside of the scope of prevailing 
arrangements; 

• institutions to participate in prevailing arrangements; 

• participating institutions to change commercial relationships they may 
have with other participants; and 

• participating institutions to compete for business on an equal footing. 

Scope of arrangements 

6.18 APCA submitted that it is not exclusionary and there is nothing in its 
Constitution, the CECS Regulations or Manual that prevents payments clearing 
systems, including consumer type electronic payments developing and 
operating outside of APCA (for example credit cards).   

6.19 The scope of the CECS arrangements is to set standards for ATM and EFTPOS 
interchanges by providing a forum with which members consider, agree and 
promulgate minimum interchange standards.  APCA stated that the attraction 
of membership, which is voluntary, is the ability to contribute to setting such 
standards.   
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Participation 

6.20 APCA submitted that the conditions of access and participation in CECS do 
not favour one kind of institution over another.  The system is open to any 
organisation that issues cards used in ATMs or EFTPOS terminals or that 
acquires transactions through ATMs or EFTPOS terminals or is a merchant 
that switches EFTPOS transactions directly to the relevant card issuer.  APCA 
stated that CECS members have equal rights and obligations under the 
Regulations and Manual. 

Competition on an equal footing 

6.21 APCA submitted that nothing in its Constitution, the CECS Regulations or 
Manual restricts the ability of participants to compete for the business of end 
users of payment services of the type contemplated in CECS. 

Submissions from interested parties 
6.22 The Commission sought submissions from a wide range of interested parties in 

relation to the applications for authorisation.  A copy of all public submissions 
is available on the Commission’s public register.  A summary of the main 
issues raised by interested parties is provided below and are examined in more 
detail in section 8.94 

Merchants 
6.23 Submissions were received from the following merchants and organisations 

representing merchants – Coles Myer, Australian Retailers Association (ARA), 
Caltex, Woolworths, Australia Post, Motor Trades Association of Australia 
(MTAA) and the Council of Small Business Organisations of Australia 
(COSBOA). 

6.24 Submissions from Coles Myer, the ARA, Caltex, Woolworths and Australia 
Post raised the following issues: 

• The CECS membership criteria are unduly restrictive and exclude 
merchants.  It was submitted that merchants are key stakeholders in the 
card payment system and that it is inappropriate that the CECS rules be 
determined solely by financial institutions to the exclusion of merchants 
who have invested heavily in the equipment that make EFTPOS 
transactions possible.  The activities of APCA in relation to CECS have a 
direct impact on merchants who own their own infrastructure which is 
used to initiate EFTPOS transactions.  For example, merchants have 
stated that APCA has mandated the upgrade to triple DES standards by 
the end of 2005.  While the cost of this upgrade will be borne by 
merchants who have invested in infrastructure they have no direct say in 
whether or not such standards are implemented or what form they may 
take.  It is submitted that while non-members have an opportunity to 

                                                 
94 Responses, but no substantive submissions were also received from Office of Fair Trading NSW, 
Department of Justice – Consumer Affairs Victoria, Minister for Consumer Protection and Employment 
WA, Queensland Retail Traders & Shopkeepers Association, Commonwealth Treasury, and Telstra. 
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participate in discussions through the CECS Advisory Council, 
representation is limited and is at the discretion of the Management 
Committee. 

• APCA is not the appropriate body to address access reform to the 
EFTPOS network.  The discussions in relation to access to the EFTPOS 
network have been largely limited to APCA members and 
representatives of the CECS Advisory Council.  The members of 
EFTPOS Access Working Group (EAWG) have an interest to protect 
their investment in the current system and have a conflict of interest in 
being able to decide whether access can be opened to new entrants and 
how this should occur.  APCA has narrowed the scope of the EAWG to 
exclude consideration of changes to the current network architecture.   

• CECS facilitates the security and integrity of the EFTPOS and ATM 
networks and there are public benefits in allowing APCA to continue to 
perform this role, however re-authorisation should only be granted if 
these two issues are addressed. 

6.25 Caltex, Australia Post and the ARA submitted that they would support an 
interim authorisation for a period of three months to allow APCA to amend the 
CECS rules to provide for full membership rights for merchants who process 
EFTPOS transactions.  Similarly, the MTAA submitted that the Commission 
may wish to consider whether it is desirable for APCA’s applications to be 
given a short term interim authorisation so that the issue of access to the 
EFTPOS network is addressed to ensure that the best possible regulatory 
arrangements are in place to maximise competition and encourage new entrants 
to the network. 

6.26 The MTAA also submitted that APCA’s applications for revocation and 
substitution should be considered in conjunction with the applications for 
authorisation relating to EFTPOS interchange fees.   

6.27 Australia Post submitted that CECS has exhibited inappropriate standards by, 
at times, acting to protect the interests of the incumbents.  For example, 
APCA’s current review of the EFTPOS access regime has restricted the scope 
of the review to exclude consideration of changes to the current architecture of 
the EFTPOS network.   

6.28 COSBOA stated that it had no objections to APCA’s applications for 
revocation and substitution and supported them being approved. 

Financial institutions 
6.29 Submissions were received from Bendigo Bank, Westpac, Elders Rural Bank, 

ANZ, Commonwealth Bank and St George.  All the banks supported APCA’s 
applications for revocation and substitution.  Generally, the banks considered 
that the CECS Regulation and Manual provide a public benefit from the 
establishment of standards relating to the processing and settlement of ATM 
and EFTPOS transactions.  The banks also supported APCA’s deliberations on 
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access issues and considered that such concurrent work should not impede 
consideration of the current applications.   

Other parties 

Reserve Bank of Australia (RBA) 

6.30 The RBA supported the re-authorisation of the CECS Regulations and Manual.  
It considered that the implementation of standardised rules on technical and 
operational matters for EFTPOS and ATM transactions has helped promote the 
efficiency of the EFTPOS and ATM networks. 

6.31 The RBA submitted that since the CECS arrangements were first authorised in 
2000, industry developments have resulted in a need for the rules to be 
improved in some areas.  In particular, the RBA stated it has become 
increasingly clear that the current CECS rules are not adequate to provide a fair 
and open framework for access to the EFTPOS and ATM networks.  The RBA 
noted that while the individual components of these networks are proprietary 
and privately owned, the networks taken as a whole have developed to the 
extent that they are now an essential part of the Australian retail payments 
system.  The RBA stated that the current bilateral arrangements on which the 
EFTPOS and ATM networks are based can, in practice, act as a significant 
barrier to new entrants and impose inefficiencies on current participants as 
well.  The RBA submitted that competition and efficiency will be promoted by 
ensuring fair and open access, even to potential competitors of existing 
network members. 

6.32 The RBA submitted that although changes to the underlying network structure 
may ultimately be needed, it considered that the CECS rules provide a vehicle 
to alleviate a significant part of concerns about access in the meantime.  The 
RBA submitted that APCA needs to develop a framework within the CECS 
rules to provide fair and open access to new and existing network participants, 
based on appropriate technical, financial and operational conditions.  The RBA 
suggested that the basic principles of such a framework could be as follows: 

• the CECS rules would provide the commercial basis for network access 
rights to all CECS members, including a positive obligation on the part of 
CECS members to engage in interchange activities with all other 
members; 

• the CECS rules would incorporate all relevant commercial terms for 
interchange relationships, eliminating the need for bilateral interchange 
agreements on such matters; 

• the CECS rules would provide rights to direct physical interchange links 
between CECS members, subject to appropriate efficiency-based criteria; 

• APCA would establish a standard and transparent process for the 
establishment of new physical interchange links between CECS 
members, as well as for other operational steps required in establishing 
both direct, as well as indirect, interchange relationships; 
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• the technical requirements and procedures involved in establishing and 
operating direct physical interchange links would be further standardised 
through the CECS rules; 

• the CECS rules would establish a fair and transparent access fee, or 
methodology for allocating costs, for the establishment of direct physical 
interchange links between CECS members; 

• APCA would establish and enforce deadlines for CECS members to meet 
their obligations under these access conditions; and 

• CECS membership categories would be reviewed to ensure they are 
sufficiently broad to allow all potential participants in the EFTPOS 
network to be afforded appropriate access rights. 

6.33 The RBA submitted that APCA and its members should commit to developing 
access conditions consistent with these principles and to agree on a clear 
timetable for this process.  Further, the RBA noted that whilst implementation 
of these conditions is likely to take some time, it nonetheless considers that the 
industry is now well placed to commit to developing a general framework for 
EFTPOS network access in the next few months, and to developing proposed 
changes to the CECS rules to implement this framework by early 2004. 

6.34 In a submission made in relation to the EFTPOS interchange fee authorisation 
the RBA advised that it supports efforts by APCA to establish an access regime 
that will facilitate effective access to the EFTPOS network by new issuers and 
acquirers.  The RBA stated that it is watching progress closely and, were it to 
falter, it would seriously consider, in the interests of promoting efficiency and 
competition in the Australian payments system designating the EFTPOS 
system under section 11 of the Payments System (Regulation) Act with a view 
to imposing an Access Regime under Section 12.  The RBA advised that before 
taking such a step, it would consult with interested parties to seek relevant 
information and views.   

ACT Department of Justice and Community Safety 

6.35 The Department submitted that it would seem inappropriate to grant 
authorisation for rules governing access to the EFTPOS network until such 
time as APCA had finalised its investigation into the issues surrounding 
EFTPOS access.  

Minister for Tourism and Racing and Minister for Fair Trading – Queensland 
Government – The Hon. Merri Rose MP 

6.36 The Minister was concerned about any arrangements which may lead to cost 
increases to consumers.  The Minister noted that the current CECS 
arrangements do not include rules governing access to the EFTPOS network 
and that APCA had commenced work on examining access issues and 
exploring the practicality of implementing rules governing access to the 
EFTPOS network.  The Minister supported the granting of interim 
authorisation to enable the issue of access to the EFTPOS network, and any 
implications which might arise from the Commission’s consideration of 
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EFTPOS interchange fees, to form part of the broader considerations of this 
application.   

Chief Minister - ACT Government – Jon Stanhope MLA 

6.37 The Minister noted that APCA delivers a public benefit through its work in 
setting clearing standards that maintain the integrity and efficiency of the 
EFTPOS and ATM networks.  The Minister noted that APCA’s Constitution 
has recently changed with the intention of opening up membership to all 
organisations engaged in the kinds of clearing activities that APCA manages. 

6.38 The Minister stated that given multiple categories of membership with different 
rights and obligations the same standard of clearing services is expected to be 
available to all members.  The Minister was concerned that a competitive 
disadvantage may exist if all types of institutions are not now eligible for all 
categories of membership and clearing services are not available at the same 
standard to all organisations that provide these services.  

Mr Peter Mair 

6.39 Mr Mair submitted that he is concerned that the CECS Management 
Committee is not serious about facilitating new entry to the business of 
acquiring card transactions.  Mr Mair stated he is also concerned that credit 
cards are excluded from the scope of CECS. 

6.40 Mr Mair stated that he does not consider that the applications for revocation 
and substitution, so limited in scope and relevance, are genuinely in the public 
interest even though it is in the public interest that there is an industry 
management committee to ensure proper coordination of CECS operations.   

Optus 

6.41 Optus supported the applications for re-authorisation and considered that the 
use of electronic systems for banking transactions is highly efficient and should 
be encouraged by ensuring the efficiency and integrity of these services is 
maintained.   

MoneySwitch 

6.42 MoneySwitch submitted that the CECS rules should not be reauthorised until 
there is a fair and open access regime for new entrants.  MoneySwitch 
considered that without access there can be no real competition and efficiency 
in the EFTPOS payment system.   

6.43 MoneySwitch considered that APCA has no real intention to facilitate access, 
and that the current EAWG has a membership and a set of guidelines that 
ensure that reasonable access will not be available.  MoneySwitch considered 
that APCA is the wrong organisation to define a sensible network and access 
arrangements as APCA acts, and will continue to act, in the interests of its 
members with the most votes (ie the four major banks) who will act to protect 
their oligopoly.  Further, MoneySwitch claimed that it has applied to APCA to 
become a member of the working group but it has not been admitted as a 
member.  MoneySwitch submitted that even if it could become a member the 
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voting structure based on existing transaction volumes gives overwhelming 
voting power and control to the four major banks.  MoneySwitch claimed that 
it was unlikely that its point of view as a new entrant would be fairly 
considered. 

6.44 MoneySwitch suggested that reform of access to the EFTPOS network will 
require a multilateral network.  MoneySwitch claimed that the cost of access to 
new entrants depends on the technology employed.  A common standard for 
messages and a multilateral network using modern networking technology 
would give lowest costs.  The current bilateral network is expensive because of 
the multitude of links needed, the different standards for messages, the obsolete 
link protocols used, and the need for separate testing with each incumbent 
organisation.   

6.45 MoneySwitch is of the view that the interests of competition and efficiency 
will be served only if a new body with participation from government and 
industry covering all interested parties defines the access regime.  
MoneySwitch considered that the Commission should assist in the creation of 
this new body and that it should not re-authorise the CECS arrangements 
unless APCA commits its members to connect to the new payment network. 

6.46 MoneySwitch submitted that essential parts of the CECS Manual are 
confidential and unavailable to non-members of CECS.  However, an 
organisation cannot become a member of CECS until it is actually involved in 
interchange but it cannot get the requirements for interchange until it is a 
member.  MoneySwitch contended that the confidential sections have the effect 
of adding uncertainty and making it almost impossible for new organisations to 
enter the market and therefore there should be no confidential parts of the 
CECS Manual.   

6.47 MoneySwitch also submitted that the CECS Manual security requirements are 
different from current world standards which means that there are fewer 
devises available that meet CECS standards, and that they have a higher cost, 
than devices meeting world standards.  MoneySwitch submitted that devises 
that meet the world security standards should be able to be deployed by 
acquirers in the Australian market and the CECS Manual should be modified to 
recognise devises that meet accepted world standards. 

6.48 MoneySwitch considered that the CECS Manual in its current form reduces 
both competition and efficiency in the Australian market, and only serves to 
protect the existing incumbents for transaction processing and terminal and 
security equipment suppliers. 

APCA’s response to interested party submissions 
Access 
6.49 APCA submitted that access to the EFTPOS network may be regarded as an 

important public policy issue but it should not bee seen as an obstacle to the re-
authorisation of CECS.  APCA submitted the CECS rules as they stand do not 
impede access but rather help to an extent by laying down transparent common 
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standards.  The CECS rules as they stand provide significant public benefit and 
APCA considered that it would be counterproductive and serve no useful 
purpose for authorisation to be denied because the rules do not currently 
encompass access. 

6.50 Having said this, APCA submitted that it is giving priority to the development 
of practicable and equitable EFTPOS access rules.  APCA has put together a 
working group drawn from all CECS members, the CECS Advisory Council 
and also including the ARA and the Australian Institute of Petroleum.   

6.51 APCA considered that there is no foundation for the concern expressed by 
some interested parties about the access work being conducted under APCA’s 
auspices.  APCA stated that the appropriate stakeholders involved include: 
Woolworths, Coles Myer, the ARA, the AIP, Shell, the RBA, Cashcard, large 
banks, small banks, building societies and credit unions.  APCA noted that 
differences of views at times cut across all institutional types, however, all 
views are being taken into account in trying to build an equitable outcome.  
Moreover, APCA is an experienced rule-making body and considered that it is 
best placed to tackle the work of developing rules for access to payment 
systems.  APCA stated that it is committing considerable internal and external 
resources to the access work.   

6.52 APCA noted that Woolworths, Caltex, Australia Post, the ARA, and 
MoneySwitch assert that APCA’s work on EFTPOS access is restricted 
because of a decision by APCA to rule certain matters out of scope.  APCA 
submitted that the restriction set by the APCA Board is that APCA has no brief 
to consider changing the physical and technological architecture of the 
network.  APCA considered that this does not limit the purpose of the exercise 
which is to build rules to facilitate access to the network rather than to change 
the network. 

6.53 APCA submitted that so far as possible any access rules developed by it will be 
technologically neutral.  Technological solutions are properly arrived at 
commercially in the marketplace and there are obvious dangers in presenting a 
particular technology as the way to go.   

6.54 APCA noted the timetable suggested by the RBA whereby APCA develop and 
provide to the Commission proposed changes to the CECS rules to implement 
an EFTPOS access framework by early 2004.  APCA advised that it 
understands this is to be interpreted as APCA providing broad proposals for 
rule changes in this timeframe.  On this basis APCA advised that it might be 
possible although the access rules themselves will take longer to construct.  
APCA noted that the interests of a considerable number of disparate 
organisations have to be canvassed and carefully weighed.  APCA stated that 
its objective is to produce a sensible commercial outcome while at the same 
time ensuring that the public benefit outweighs any anti-competitive detriment 
of access rules. 

6.55 APCA advised that the access rules might have to be developed as a separate 
"system" to CECS because CECS is a clearing standards system and access 
rules will be referable to broader participatory matters and are therefore likely 



 43

to encompass broader membership categories.  APCA submitted that this is 
another good reason for keeping the re-authorisation of CECS separate from 
EFTPOS access. 

Membership of CECS 
6.56 APCA noted the concern expressed by a number of interested parties in 

relation merchants being excluded from CECS membership.  APCA provided 
an extract of its response to Woolworths dated 31 May 2000 on this issue:95  

Ownership of equipment … is not the relevant factor in what APCA does.  APCA is an 
association of clearers.  Clearers, as Acquirers or as Issuers in open payment systems, 
take operational and financial responsibility for transactions vis-à-vis other clearers.  
Woolworths captures transactions with its own equipment but it is to the Acquirer of 
the transactions, not Woolworths, that Issuers would look if the integrity of the network 
is breached.  Equally, it is to the Acquirer that the retailer looks to stand behind the 
financial obligations of Issuers and their cardholders.   

APCA is not an association of retailers.  If Woolworths, as it states, accounts for 16 per 
cent of EFTPOS transactions, other retailers must account for 84 per cent.  Many might 
own their own equipment; others lease the equipment.  Quite simply this is not the 
point.  APCA’s rules describe obligations between Issuers and Acquirers.  Woolworths 
are neither an Issuer of EFTPOS cards nor do they Acquire EFTPOS transactions.  
Voting rights without attendant responsibility is not a sustainable model.  Let me 
explain further because there is clearly a level of misunderstanding.   

APCA’s rules are a multilateral contract between its participating (voting) members.  
The essence of belonging to APCA in the capacity of a participating member is 
standing behind the obligations, as represented by the rules, vis-à-vis every other 
member. 

Take a hypothetical example.  A proposal before participating members is to increase 
the security of the EFTPOS network in some way or other.  Retailers, let us assume in 
this example, belong to CECS as participating members on the basis of simply owning 
equipment, and block the proposal.  Issuers subsequently suffer losses as a result of 
inadequate security.  Acquirers stand liable but retailers do not: an anomalous and 
unsustainable result.  How could it be remedied. 

If retailers are to be part of the CECS decision-making process as participating 
members then they must accept some of the multilateral obligations that flow from this.  
To do that they would need not just to capture and transmit EFTPOS transactions – and 
it is irrelevant whether this is done on their own equipment, whether they do it 
themselves or whether they have others do all or part of it for them – but to take 
ultimate responsibility vis-à-vis Issuers (or some of them) for the integrity of their 
process of capture and transmission.  That is, to become “Merchant Principals”.  This 
option is open under the CECS rules and was designed to accommodate retailers who 
accept some of the responsibilities that usually fall to Acquirers."  Peter Smith, CEO, 
APCA. 

6.57 APCA submitted that the Commission previously accepted the logic of 
APCA's position and a relevant development is the CECS membership of 
Coles Myer.  APCA advised that Coles Myer is a member not because it owns 
equipment but because it accepts responsibility for the integrity of the capture 
and transmission of certain EFTPOS transactions.  APCA submitted that it is 
open for Woolworths, Caltex and Australia Post to do the same and become 
merchant principal members of CECS.  APCA is not keeping them out. 

                                                 
95 This response was also provided to the Commission on 31 May 2000. 
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6.58 APCA noted the points made by Caltex and Australia Post whereby: 

• merchants initiate each transaction through the clearing process and 
receive payment as an end to the process;  

• because of this that they are essential to the clearing process and should 
be given membership of the CECS; and 

• they suggest that decisions made within the CECS system affect them 
financially.   

6.59 In response, APCA submitted that most members of the community, not just 
retailers, are involved in payments systems and are affected by decisions made 
within APCA's clearing systems and EFTPOS is not unique in this respect (for 
example cheques).  APCA advised that this is why it is attuned to the needs of 
wide groups of stakeholders and is why APCA has established advisory 
councils.  APCA also noted that it tests its rules against the public interest 
through its applications to the Commission for authorisation.   

6.60 APCA stated that Caltex and Australia Post imply that CECS standards are 
imposed on them by APCA when this is not the case.  Rather they are imposed 
on acquirers and it is up to the acquirers to make arrangements, as applicable, 
with their merchant customers to implement the standards.  This will apply 
whichever party owns the equipment and the issue of who bears the cost is 
something determined outside of APCA by commercial arrangement.   

Minimum standards and procedures 
6.61 APCA submitted that Australia Post, by claiming that APCA’s focus on the 

current EFTPOS architecture is evidence of inappropriate standard setting by 
CECS, has misinterpreted the Commission's intent in the original CECS 
determination where the Commission stated that minimum standards and 
procedures should not be set at an inappropriate level.96   

Changed circumstances 

6.62 APCA submitted that Woolworths did not explain its view that circumstances 
have changed since CECS was originally authorised.  In any event, APCA 
submitted that no material changes have occurred to impact the rationale for 
the original authorisation.  APCA stated that the standards between acquirers 
and issuers to protect the efficiency and integrity of the EFTPOS and ATM 
networks are still required.  APCA supplies them and adds public benefit in so 
doing and does not impair competition.   

Access to confidential parts of the CECS Manual 

6.63 In response to issues raised by MoneySwitch, APCA advised that access to the 
confidential parts of the CECS Manual are made available, subject to 
confidentiality undertakings, to any current or intending EFTPOS or ATM 
issuer or acquirer or to specified vendors. 

                                                 
96 See ACCC Final Determination in relation to APCA’s proposed Regulations and Procedures for CECS, 
16 August 2000, paragraph 7.76.   
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Standards specifications 
6.64 APCA advised that the CECS specifications primarily comprise standards 

published by Standards Australia and to an extent by the International 
Standards Organisations (ISO) and that in the area covered by the CECS rules 
the use of such standards is entirely appropriate. 

6.65 APCA submitted that Australia is no different from other jurisdictions in 
putting in place some local specifications where it is necessary to ensure 
interoperability among participants or where there is an absence of 
international standards.  While it may be easier and more efficient for vendors 
of equipment if there were uniform world standards this is difficult to achieve.  
APCA advised that it actively participates in work at Standards Australia and 
ISO to achieve greater international standardisation. 
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7. The Statutory Tests 

7.1 Under section 91C of the Act, the Commission may revoke an existing 
authorisation and grant another authorisation in substitution for the one 
revoked, at the request of the person to whom the authorisation was granted, or 
another person on behalf of such a person.   

7.2 In order for the Commission to grant an application to revoke an existing 
authorisation and grant a substitute authorisation, the Commission must 
consider the substitute authorisation in the same manner as the standard 
authorisation process (outlined at paragraphs 1.3 – 1.7). 

7.3 Under section 91C(7) the Commission must not make a determination revoking 
an authorisation and substituting another authorisation unless the Commission 
is satisfied that the relevant statutory tests are met.  

7.4 In particular, section 90(7) of the Act provides that the Commission shall not 
make a determination granting authorisation under subsection 88(1) in respect 
of a provision of a contract, arrangement or understanding (not being a 
provision that is or may be an exclusionary provision) unless it is satisfied in 
all the circumstances that: 

• the provision of the contract, arrangement or understanding has resulted, 
or is likely to result, in a benefit to the public; and 

• the benefit to the public outweighs or would outweigh the detriment to 
the public constituted by any lessening of competition that has resulted, 
or is likely to result, from giving effect to the provision.  

7.5 Section 90(8) provides that the Commission shall not make a determination 
granting an authorisation under section 88(1) in respect of a provision of a 
contract, arrangement or understanding that is or may be an exclusionary 
provision unless it is satisfied in all the circumstances that the provision has 
resulted, or is likely to result, in such a benefit to the public that the contract, 
arrangement or understanding should be allowed to be given effect to.   

7.6 While there is some variation in the language between the test in section 90(6) 
and the test in section 90(8), the Commission has until recently adopted the 
previous view of the Trade Practices Tribunal (now the Australian Competition 
Tribunal) that, in practical application, the tests are essentially the same.97 

7.7 This view has now been reconsidered by the Tribunal and it has found that the 
two tests are not precisely the same.98  In particular the Tribunal considered 
that the test under section 90(6) was limited to a consideration of those 
detriments arising from a lessening of competition.  It was the Tribunal’s view 
that the test under section 90(8) was not so limited. 

                                                 

 97 Re Media Council of Australia (No 2) (1987) ATPR at 40-774; Re 7-Eleven Stores Pty Ltd (1994) 
ATPR 41-357. 
98 Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.   



 47

8. Commission Evaluation 

The relevant market/s 
8.1 Consistent with the statutory tests the Commission must assess the public 

benefits and anti-competitive detriments resulting from the arrangements for 
which re-authorisation has been sought.  This assessment is conducted within 
the context of the relevant market/s.  However, depending on the 
circumstances, the Commission may not need to comprehensively define the 
relevant markets as it may be apparent that net public benefit will or will not 
arise regardless of the scope of the defined market. 

8.2 In considering the original applications for authorisation the Commission 
confined its consideration to the ATM and EFTPOS debit card payment 
networks.  The Commission did not consider it necessary to consider the extent 
to which different payments instruments, for example debit cards, credit cards, 
cash and cheques, are substitutable in terms of both demand and supply, and 
therefore whether they are in the same market. 

8.3 In the Commission’s decision in relation to EFTPOS interchange fees the 
Commission was of the view that payments instruments are substitutes to 
varying degrees in both demand and supply for consumers and merchants.  
However the Commission noted that it was difficult, without more detailed 
information, to determine whether the various payment instruments are 
sufficiently close substitutes to be considered within the same market.  
Ultimately the Commission did not consider it necessary to precisely identify 
the boundaries of the relevant market/s to assess the likely effects of the 
EFTPOS interchange fee agreement.  

8.4 In the context of these current applications for revocation and substitution of 
the CECS Regulations and Manual, the Commission remains of the view that it 
is appropriate to confine its consideration to the debit card network comprising 
of ATM and EFTPOS transactions.  This is particularly because the CECS 
Regulations and Manual only specify minimum standards for ATM and 
EFTPOS participation and interchanges.  Standards for participation and 
interchanges of other payment instruments are either set by APCA through the 
relevant clearing system, for example the APCS Regulations for the 
paper/cheque system, or through the Visa, MasterCard or Bankcard 
organisations in respect of their self regulatory arrangements for their credit 
cards schemes. 

Debit card acquirers and issuers 
8.5 Debit card payments services are provided by financial and non-financial 

institutions.  The Australian payments system in general and the provision 
debit card payment services in particular are dominated by the four major 
Australian banks.   
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8.6 In debit card issuing, customers of the four major banks account for about 70 
per cent of debit card transactions while building society and credit union 
customers account for 14 per cent of debit card transactions.99   

8.7 The four major banks also provide about 85 per cent of debit card acquiring 
services although this share has been falling gradually in recent years.100 

8.8 There has been a growth in recent years of independent ATM operators who 
own and operate ATMs without providing deposit accounts or debit card 
facilities to customers.  Independent ATMs account for more than 25 percent 
of all ATMs.101  The rise in the number of ATMs owned by independent 
operators may explain the rise in the number of ‘foreign’ ATM transactions – 
those conducted at an ATM not owned by a cardholder’s own financial 
institution.  Foreign ATM transactions have increased significantly to more 
than 40 per cent of ATM cash withdrawals in 2002, up from around 30 per cent 
in 1999.102   

Future with and without test 
8.9 In order to identify and measure the public benefit and public detriment 

generated by the conduct for which authorisation is sought the Commission 
applies the ‘future with-and-without test’.  This involves identifying a 
counterfactual, that is, making a prediction as to what will happen if 
authorisation is denied.  The Commission will compare the public benefit and 
public detriment that will result in the future if authorisation is granted with the 
counterfactual.   

8.10 Minimum standards and procedures, or rules (for example in respect of the 
payment instrument, payments messages and formats, infrastructure and 
communication links as well as the clearing and settlement processes) in a non-
cash payment system such as ATMs and EFTPOS are necessary to ensure the 
integrity and security of the system.  These rules can be set either through a 
series of bilateral agreements between the individual parties that exchange 
payments messages with each other within the system, or collectively by all 
parties that provide payment services within the system.  APCA is the 
organisation through which payments system participants collectively set such 
rules for a number of systems including ATM and EFTPOS. 

8.11 The Commission considers that the most likely counterfactual in the 
foreseeable short to medium term if the Commission denies authorisation is the 
market without the collectively set minimum standards and procedures as 
contained in the CECS Regulations and Manual.  This is particularly as APCA 
has sought re-authorisation for the CECS Manual and Regulations as it 
considers that provisions within the CECS Manual and Regulations may 
constitute an exclusionary provision and/or may have the effect of substantially 
lessening competition.  Accordingly, in the absence of authorisation, APCA 

                                                 
99 RBA, ‘The Changing Australian Retail Payments Landscape’, RBA Bulletin, July 2003, p. 6. 
100 Ibid p. 6. 
101 Ibid p. 7. 
102 Ibid p. 7. 
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and its members may be at risk of breaching the Act and would therefore be 
unlikely to give effect to those provisions of the CECS Regulations and 
Manual.   

8.12 In this situation it is likely that the minimum standards and procedures for 
ATM and EFTPOS interchanges would be subject to bilateral negotiation 
between individual issuers and acquirers, as was generally the case prior to the 
Commission initially authorising the CECS arrangements in August 2000.   

Public detriments 
Access to the ATM and EFTPOS networks  
8.13 Currently, to obtain access to either the ATM or EFTPOS networks as an issuer 

an organisation must: 

• be an Approved Deposit-taking Institution (ADI) and maintain 
customers’ deposit transaction accounts or on organisation that maintains 
customers’ deposit like sources of value, which the customers can draw 
upon in ATM or EFTPOS transactions; 

• issue debit cards (payment instruments) to its customers/cardholders for 
their use in withdrawing cash through an ATM, or making EFTPOS 
payment to a merchant;  

• establish an ESA to settle its clearing obligations with each acquirer, or 
have access (under a commercial arrangement) to another institution’s 
ESA; and 

• enter into bilateral interchange agreements (which include interchange 
fee arrangements) with each acquirer in the ATM network and with each 
acquirer in the EFTPOS network, or enter into an arrangement with a 
‘gateway issuer that has a bilateral interchange agreement with acquirers 
in the ATM and/or EFTPOS network.   

8.14 To enter as an acquirer into the ATM or EFTPOS network, an organisation 
must: 

• enter into bilateral interchange agreements (which include standards for 
the EFTPOS facilities provided to merchants by the acquirer, ATM 
facilities, as well as clearing, settlement and fee arrangements) with each 
issuer in the network, or enter into an arrangement with a ‘gateway’ 
acquirer that has bilateral interchange agreements with issuers in the 
network; and 

• have the means of settling its clearing obligations with each issuer.  In 
practice this would require the organisation to either have its own ESA or 
have access (under a commercial arrangement) to another institution’s 
ESA. 

Commission evaluation 
8.15 The Commission notes that the objective of CECS is to co-ordinate, manage 

and ensure the development, implementation and operation of effective 
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standards, policies and procedures to facilitate the conduct of exchange and 
settlement of ATM and EFTPOS transactions.   

8.16 In simple terms, CECS is a forum in which its members agree on minimum 
mandatory standards and procedures for the interchange arrangements between 
themselves as issuers or acquirers, and new entrants, in the ATM and EFTPOS 
networks. 

8.17 The standards governing the exchange and settlement of ATM and EFTPOS 
transactions are set out in the CECS Manual.  As a general principle, CECS 
members that engage in ATM or EFTPOS interchange activity with other 
CECS members must satisfy the standards set out in the CECS Manual.   

8.18 In considering the original applications the Commission noted that, if set at an 
inappropriate level, the minimum mandatory standards and procedures could 
be anti-competitive – by potentially stifling innovation by network participants 
and by potentially raising barriers to entry to the ATM and EFTPOS networks.   

Standards for issuers 

8.19 The Commission notes that the requirement for access as an issuer in the ATM 
and EFTPOS networks – that the organisation be either an ADI maintaining 
customers’ accounts, or an organisation that maintains customers’ deposit-like 
sources of value – is not affected by the CECS Regulations and Manual.  ADIs 
are corporations which are authorised under the Banking Act 1959 and include 
banks, building societies and credit unions.  Deposits with ADIs provide the 
predominant source of value from which ATM and EFTPOS transactions are 
made.  ADIs are subject to prudential regulation by the Australian Prudential 
Regulation Authority (APRA). 

8.20 The Commission also notes that, in practice, issuers must also have their own 
ESA, or access to another institution’s ESA, in order to settle their obligations 
incurred as the result of ATM and EFTPOS payment instructions.  Therefore 
the requirement in the CECS arrangements that issuers must be able to provide 
for obligations incurred by it, by debiting or crediting an ESA or by providing 
finality of payment by any other means approved by the APCA Board, is not 
considered to raise additional barriers to entry but reflect what is a necessary 
requirement in practice for issuers’ access to the ATM and EFTPOS networks.  
This is consistent with the position of the Commission in assessing the original 
authorisations. 

8.21 Further, financial institutions have previously submitted that the statutory 
requirements of becoming an ADI and establishing an ESA do not constitute a 
barrier to the entry of a suitably qualified organisation.103  In the Commission’s 
final determination in respect of the EFTPOS interchange fee agreement the 
Commission agreed with this proposition and noted that the main barrier to 
direct access faced by new entrant card issuers appeared to be the need to 

                                                 
103 Submission (dated 21 February 2003) by 12 financial institutions in support of their applications for 
authorisation of the EFTPOS interchange fee agreement, page 18. 



 51

negotiate bilateral agreements covering technical and commercial 
arrangements with each merchant acquirer in the EFTPOS network.   

8.22 As the CECS arrangements do not replace bilateral agreements, issuers are still 
required to enter into bilateral agreements with acquirers (who may be their 
competitors in issuing), or enter into a gateway agreement with an issuer who 
has bilateral agreements with acquirers.  A number of interested parties 
provided submissions that the bilateral agreements and structure of the 
EFTPOS network was a barrier to entry.  This is discussed further at 
paragraphs 8.36 – 8.42.   

8.23 The Commission did not, however, receive any submissions that suggest the 
current standards and procedures within CECS are inappropriate or raised the 
already high barriers to entry for issuers.   

8.24 The Commission notes that the CECS arrangements make provision for 
members to reach agreement to apply standards that differ from those 
established by the CECS Manual.  The only caveat to this is that the members 
must each satisfy the CECS Management Committee that the adoption of 
divergent standards will not lessen the integrity, security or efficiency of CECS 
as a whole.   

8.25 The Commission considers that the ability for CECS members to bilaterally 
agree with other CECS members to apply divergent standards, subject to them 
satisfying the Management Committee that the integrity, security or efficiency 
of CECS will not be lessened, enables CECS members to innovate and develop 
interchange arrangements without threatening the overall integrity and security 
of the ATM and EFTPOS networks.  This is consistent with the view of the 
Commission at the time it originally authorised the CECS arrangements. 

8.26 While any two CECS members can agree to apply divergent standards within 
their interchange agreement, no CECS member or non-member will be forced, 
as a condition of engaging in ATM or EFTPOS interchange activities with any 
member, to apply standards, specifications or standards other then those set out 
in the CECS Manual.  This provision was recognised by the Commission in its 
original determination as assisting new entrants in accessing the EFTPOS and 
ATM networks by ensuring that incumbents could not insist new entrants meet 
more stringent, and unjustified, standards and procedures.  

Standards for acquirers/merchant principals 

8.27 In the original authorisation the Commission considered that in practice ATM 
or EFTPOS acquirers must either have their own ESA, or access to another 
institution’s ESA, in order to settle their clearing obligations with issuers in 
these networks.  It was the Commission’s view that this requirement in the 
CECS arrangements did not raise additional barriers to acquirers’ access to the 
ATM or EFTPOS networks – rather it simply reflected the practical 
requirements of satisfying clearing obligations.  The Commission did not 
receive any information as part of the applications and submissions for re-
authorisation that would cause it to change this view. 
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8.28 The CECS Regulations also require that each CECS member, who participates 
or proposes to participate in ATM or EFTPOS interchange activities with other 
CECS members in the capacity of an acquirer, must arrange for certification in 
accordance with the CECS Manual.  Further, under the CECS Regulations, 
unless otherwise stated, obligations which an EFTPOS acquirer is required to 
discharge under the Regulations will also be taken to apply to merchant 
principals in the same terms and to the same extent, including without 
limitation obtaining certification.104  At the time of the original applications 
APCA submitted, and the Commission accepted, that certification of acquirers’ 
facilities against appropriate standards and procedures would provide issuers 
with a level of assurance as to the security of such facilities.  It was considered 
that issuers have a genuine interest in ensuring that an acquirer’s EFTPOS 
facilities are secure in view of issuers’ potential liability for fraudulent 
EFTPOS transactions on their cardholders’ accounts.   

8.29 However, in the 1997 draft determination the Commission noted its concern at 
the lack of objectivity and transparency in the standards setting and 
certification processes for entry into EFTPOS acquiring, which at that time 
appeared not only inefficient but also anti-competitive.  Following the 1997 
draft determination significant amendments were made to the CECS Manual, 
particularly to include minimum mandatory standards and procedures for all 
CECS members that participate or propose to participate in EFTPOS or ATM 
transactions as acquirers and a process of certification by APCA that such 
standards have been met.  The Regulations were also amended to ensure that 
no CECS member may refuse on technical, operational or security grounds, to 
engage in interchange activities with another CECS member or non-member 
which is at the time certified in the relevant capacity.  

8.30 In relation to the current applications for re-authorisation the Commission did 
not receive any submissions which suggested that the certification process for 
acquirers and merchant principals is inappropriate, although the Commission 
notes that APCA is currently considering ways in which it can streamline the 
certification process to make it easier to gain certification.   

8.31 In respect of other requirements in the CECS arrangements, MoneySwitch (as a 
potential acquirer) submitted that maintaining confidentiality over parts of the 
CECS Manual and some specifications within the Manual were inappropriate 
and raised barriers to entry.  In particular, MoneySwitch claimed that the fact 
that many standards in the CECS Manual are confidential and are only 
available to CECS members is a problem for a new entrant who cannot become 
a member of CECS until it is actually involved in interchange but cannot get 
access to the standards until it is a member.   

8.32 Further, MoneySwitch claimed that the security requirements for devices are 
different from current world standards and that the CECS Manual should be 
modified to recognise devises that meet accepted world standards.  
MoneySwitch submitted that while there are standards set by Standards 
Australia for EFTPOS and ATM messages, there are many options in the 

                                                 
104 CECS Regulation 1.8. 



 53

standard that can be decided on a bilateral basis.  MoneySwitch submitted that 
the fact there is not a single technical standard for the message format and each 
link may require different formats and protocols is a significant problem for 
new entrants.   

8.33 In response to these issues, APCA submitted that confidentiality is required for 
certain parts of the CECS Manual to preserve the integrity of CECS by not 
making widely available information that might facilitate fraudulent activity.  
The confidential sections of the CECS Manual relate to security standards, 
fallback operations, hot cards (cards which are reported lost or stolen), 
interchange settlement and crisis management action plans.  APCA advised, 
however, that the confidential parts of the CECS Manual are made available, 
subject to confidentiality undertakings, to any current or intending EFTPOS or 
ATM issuer or acquirer or to specified vendors.  APCA has advised that no 
bona fide organisation who has signed a confidentiality undertaking has been 
denied access to the confidential sections of the CECS Manual.  Further, the 
undertaking by non-members is the same as that required for members. 

8.34 The Commission considers that the CECS arrangements ensure that no issuer 
can compel a prospective acquirer to meet higher standards and procedures 
other than those minimum standards set out in the CECS Manual.  While 
CECS specifies minimum technical and operational standards, AS-2805 (which 
is part of the specifications in the Regulations) permits variations to the formats 
of electronic messages used within the EFTPOS network.  This results in 
differentiated system specifications and can operate as a barrier to entry.  The 
Commission understands that APCA is currently undertaking a CECS Manual 
Review Project which will standardise a number of issues which are presently 
the subject of bilateral agreements, including electronic message formats.  This 
is confirmed by a recent submission by the Australian Merchant Payments 
Forum (AMPF – an umbrella organisation formed by the ARA to represent 
merchants in issues relating to the card payments system) to the RBA in 
relation to the possible designation of the EFTPOS and ATM networks.  The 
AMPF noted that APCA is developing a standard interchange message format 
thus addressing its initial concerns about the scope of the work being 
undertaken by the EAWG and the decision by APCA to rule out changes to the 
technical architecture, including standard message formats.  

8.35 The Commission also considers that the certification process which APCA 
conducts to certify that an acquirer and merchant principal satisfies the CECS 
minimum mandatory standards and procedures for interchanges is objective 
and transparent and may assist new acquirers and merchant principals, to some 
extent, gaining access to the ATM and EFTPOS networks.  Although, as 
discussed at paragraphs 8.36 – 8.42 the continued need for bilateral agreements 
on commercial issues can constitute a significant barrier to new entry for 
EFTPOS and ATM acquirers. 

Access more generally 

8.36 The Commission notes that membership of CECS and compliance with the 
standards does not guarantee access.  While this reflects the voluntary nature of 
CECS/APCA and further means that membership is not a prerequisite for 
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participation in the ATM and EFTPOS networks, the Commission is concerned 
that the need for bilateral agreements and the absence of an obligation upon 
members to enter into bilateral agreements and interconnect with possible new 
entrants could be used as a barrier to entry.   

8.37 The Commission received a number of submissions from interested parties 
expressing concerns about the physical infrastructure of the EFTPOS system 
and the need for bilateral interchange agreements with every incumbent that 
create impediments to access by new entrants.  The Commission notes that 
while the CECS arrangements supersede some matters of bilateral negotiation 
(for example the technical, operational and security standards) incumbents and 
new entrants are still required to reach bilateral agreements on a broad range of 
commercial matters, including interchange fees.  It is the Commission’s view 
that the need to successfully enter into bilateral agreements constitutes a 
significant barrier for institutions who wish to become a direct participant as a 
merchant acquirer, merchant principal or card issuer in the EFTPOS network.  
This includes existing participants who currently access the network through a 
gateway provider but who wish to become a direct participant.   

8.38 To become a direct participant a new entrant merchant acquirer, for example, 
must negotiate a bilateral agreement with every other direct participant card 
issuer.  These card issuers will include those institutions acting as a gateway on 
behalf of those card issuers participating on an indirect basis.  In the absence of 
such agreements the new merchant acquirer will not be able to offer a 
comprehensive service to its merchant customers (for example by enabling 
merchants to accept all debit cards), thereby making it less competitive.  
Similarly, an institution seeking to participate in the EFTPOS network as a 
‘direct’ card issuer must negotiate bilateral agreements with each direct 
participant merchant acquirer.  A further difficulty is that, in many cases, the 
institutions that a new entrant must negotiate with in order to gain direct entry, 
are the institutions that the new entrant is seeking to compete with in either 
card issuing or merchant acquiring. 

8.39 Under the current arrangements conditions of access, such as the initial cost of 
interconnection and the allocation of this cost between prospective new 
entrants and incumbents, are negotiated on a bilateral basis.  If the cost of 
interconnection is substantial and is not attributable to the actual cost of 
connection, or if the timing of interconnection is uncertain or protracted, new 
entry is made more difficult. 

8.40 If a new entrant is unable to reach agreement (or is unable to reach agreement 
on reasonable terms) with an incumbent, it is possible for the new entrant to 
access the EFTPOS network indirectly through a gateway provider.  However 
this can be a more expensive option (as it involves an additional ‘gateway fee’) 
and may therefore diminish the competitiveness of the new entrant.   

8.41 The ARA has submitted that fair and open access to the ATM and EFTPOS 
networks requires the phasing out of the existing bilateral network and 
replacing it with a secure, shared network.  Similarly, Australia Post submitted 
that the current bilateral network is unworkable and presents a significant 
barrier to entry as not only are there significant costs involved in creating each 



 55

new link, but any new entrant is at the mercy of the incumbents in terms of 
their allocation of resources to develop the new links required.  A shared 
network would allow each member of the EFTPOS system to function on equal 
terms at minimal cost. 

8.42 In its submission the RBA has noted that since CECS was first authorised 
industry developments have meant that it has become increasingly clear that 
the current CECS rules are not adequate to provide a fair and open framework 
for access to the EFTPOS and ATM networks.  The RBA stated that while the 
individual components of these networks are proprietary and privately owned, 
the networks taken as a whole have developed to the extent that they are now 
an essential part of the Australian retail payments system.  It is the RBA’s view 
that the current bilateral arrangements, on which the EFTPOS and ATM 
networks are based, can act as a significant barrier to new entrants and impose 
inefficiencies on current participants.   

8.43 In considering the original authorisation applications the Commission noted 
that the CECS arrangements would not provide a comprehensive access regime 
for the ATM or EFTPOS networks.  The Commission concluded, however, that 
to require as a condition of authorisation of the CECS arrangements that 
members enter into ATM or EFTPOS interchange agreements with other 
members or non-members that are able to satisfy the proposed interchange 
standards and procedures under CECS, was not justified.  The Commission 
concluded that to do so would impose upon CECS, through the authorisation 
process, elements of a comprehensive access regime for the ATM or EFTPOS 
networks.  It was the Commission’s view that should such an access regime be 
considered necessary, it would be more appropriate that the regime be 
established under the provisions of Part IIIA of the Act or by the Payment 
Systems Board at the RBA under the Payments Systems (Regulation) Act 1998 
(PSRA). 

8.44 Through the PSRA the Payments System Board of the RBA has responsibility 
for promoting the safety and efficiency of the payments system in Australia.  
The RBA’s wide-ranging powers in the payments system are set out in the 
PSRA.  In particular it may:105  

• ‘designate’ a particular payment system as being subject to its regulation.  
Section 11 of the PSRA provides that the RBA may designate a 
payments system if it considers that designating the system is in the 
public interest.  Designation has no other effect; it is simply the first of a 
number of steps the RBA must take to exercise its powers;  

• determine rules for participation in that system, including rules on access 
for new participants; 

                                                 
105 RBA webpage 
http://www.rba.gov.au/PaymentsSystem/PaymentsPolicy/payments_system_board.html. 
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• set standards for safety and efficiency for that system.  These may deal 
with issues such as technical requirements, procedures, performance 
benchmarks and pricing;  

• direct participants in a designated payment system to comply with a 
standard or access regime; and  

• arbitrate on disputes in that system over matters relating to access, 
financial safety, competitiveness and systemic risk, if the parties 
concerned wish. 

8.45 The RBA has previously advised that while it strongly supports voluntary 
efforts by APCA to establish an access regime, it is nevertheless watching 
APCA’s progress closely and, were it to falter, the RBA would seriously 
consider, in the interests or promoting efficiency and competition in the 
Australian payments system, designating the EFTPOS system under s 11 of the 
PSRA with a view to imposing an access regime under s 12 of the PSRA.106 

8.46 On 11 June 2004107 the RBA announced that it was seeking submissions from 
interested parties on whether it would be in the public interest to designate the 
EFTPOS and ATM payment systems under section 11 of the of the PSRA.  
Should the RBA decide to designate the EFTPOS or ATM systems, it would 
then decide whether to determine standards and/or impose access regimes that 
would promote efficiency and competition in the Australian payments system. 

8.47 The RBA has outlined what it considers to be the basic principles of a 
framework within the CECS rules to provide fair and open access to new and 
existing participants, based on appropriate technical, financial and operational 
conditions.  The RBA submitted that the basic principles of such a framework 
could include:  

• the CECS rules would provide the commercial basis for network access 
rights to all CECS members, including a positive obligation on the part of 
CECS members to engage in interchange activities with all other 
members; 

• the CECS rules would incorporate all relevant commercial terms for 
interchange relationships, eliminating the need for bilateral interchange 
agreements on such matters; 

• the CECS rules would provide rights to direct physical interchange links 
between CECS members, subject to appropriate efficiency-based criteria; 

• APCA would establish a standard and transparent process for the 
establishment of new physical interchange links between CECS 
members, as well as for other operational steps required in establishing 
both direct, as well as indirect, interchange relationships; 

                                                 
106 Submission (dated 12 November 2003) in relation to applications for authorisation of the EFTPOS 
interchange fee agreement. 
107 On 23 December 2003 the RBA commenced consultation on whether it would be in the public interest 
to designate the EFTPOS payment system. 
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• the technical requirements and procedures involved in establishing and 
operating direct physical interchange links would be further standardised 
through the CECS rules; 

• the CECS rules would establish a fair and transparent access fee, or 
methodology for allocating costs, for the establishment of direct physical 
interchange links between CECS members; 

• APCA would establish and enforce deadlines for CECS members to meet 
their obligations under these access conditions; and 

• CECS membership categories would be reviewed to ensure they are 
sufficiently broad to allow all potential participants in the EFTPOS 
network to be afforded appropriate access rights. 

8.48 In addition, the RBA noted that, while changes to the underlying network 
structure may ultimately be needed in the longer to term to address network 
inefficiencies, the CECS rules provide a vehicle to alleviate a significant part 
of the concerns about access in the meantime.   

8.49 The Commission also notes that APCA is currently undertaking an access 
reform project, the purpose of which is to establish clear, transparent and 
objective rules in relation to who is entitled to seek access under the regime, 
who is obliged to provide access, and under what terms and conditions access 
can be sought and must be given.  The Commission understands that this 
regime is intended to sit beside, and be consistent with, the CECS Regulations 
and Manual.  

8.50 The Commission notes submissions by interested parties that APCA is not an 
appropriate body to consider reform of EFTPOS network access arrangements.  
In particular, interested parties noted that discussions in relation to access to 
the EFTPOS network have been largely limited to APCA members and 
representatives of the CECS Advisory Council.  The ARA, Caltex, 
Woolworths and Australia Post have submitted that the members of APCA’s 
EFTPOS Access Working Group (EAWG) have a vested interest in being able 
to protect their investment in the current infrastructure and have a conflict of 
interest in being able to decide the best outcome for access reform.   

8.51 In response to this issue APCA has noted that it is an experienced rule-making 
body and is well placed to tackle the work of developing rules for access to 
payment systems.   

8.52 The Commission also notes that in more recent submissions (as part of the 
RBA’s consultation process in relation to the possible designation of the ATM 
and EFTPOS systems), the AMPF (see paragraph 8.34) and Coles Myer appear 
now to support the EAWG process.  For example, the AMPF submitted that it 
believed the current EAWG process is on track and is likely to deliver a new 
access regime which will facilitate the entry of new participants.   

8.53 While the Commission considers that the introduction of an effective access 
regime is an important feature of payments system reform in general and 
particularly reform of the ATM and EFTPOS networks, the Commission does 



 58

not consider that it is a necessary pre-condition for the re-authorisation of the 
CECS Regulations and Manual.  As discussed the CECS Regulations and 
Manual do not currently impede access by new entrants to participate in the 
EFTPOS or ATM networks.  The Commission notes, however, that following 
implementation of an access regime by either APCA or the RBA (should it 
designate and impose a regime), the CECS Regulations and Manual may need 
to be reviewed to ensure that they do not give rise to any inconsistencies or 
barriers that are not currently present. 

Conclusion 

8.54 The Commission considers that the CECS Regulations and Manual do not 
impede access to the ATM and EFTPOS networks by issuers, acquirers and 
merchant principals.  To some degree the CECS Regulations and Manual can 
assist prospective issuers, acquirers and merchant principals access the ATM 
and EFTPOS networks through the requirement that no CECS member or non-
member will be required, as a condition of engaging in EFTPOS or ATM 
interchange activities with any relevant member, to apply standards, 
specifications or requirements other than those set out in the CECS Manual.  
The Commission also considers that the certification process which APCA 
conducts to certify that an acquirer or merchant principal satisfies the CECS 
minimum mandatory standards and procedures for interchanges is objective 
and transparent and, to some degree, can assist prospective acquirers and 
merchant principals who wish to gain access to the EFTPOS and ATM 
networks. 

8.55 While the Commission considers that there is a need for an effective access 
regime that would lower barriers to entry for prospective acquirers and issuers 
which would ultimately increase competition and efficiency, the Commission 
does not consider it to be a necessary pre-condition for the re-authorisation of 
the CECS Regulations and Manual.  This is because the current CECS 
arrangements do not appear to be inappropriate or raise the (already high) 
barriers to entry.  

8.56 In any event the Commission notes that APCA is currently giving priority to 
the development of an access regime to facilitate the entry of new participants.  
The RBA is also currently conducting a consultation process on whether it is in 
the public interest to designate the ATM and EFTPOS networks.  Should it 
decide to designate, the RBA has the ability under its legislation to impose an 
access regime. 

Membership of CECS 
Regulations 
8.57 The CECS Regulations detail arrangements for membership, management of 

CECS, voting rights within CECS and dispute handling arrangements.   

8.58 The criteria for CECS membership is outlined in paragraph 5.8.  Essentially, in 
order to be eligible for membership of CECS an organisation must engage or 
propose to engage in ATM or EFTPOS interchange activities in the capacity of 
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an acquirer or an issuer or be a merchant who provides its own acquiring 
services in the EFTPOS network (merchant principal).  Membership is not 
restricted to a particular type of organisations or institutional status (for 
example only financial institutions).  Organisations that represent acquirers or 
issuers and settle directly their ATM or EFTPOS payment obligations can also 
qualify for CECS membership.   

8.59 Each new member must pay an entrance fee, which is designed to recover 
around 30 per cent of the costs of initially establishing the clearing system, and 
annual membership fees.  Further, CECS members contribute periodic 
operating fees to cover the operating costs of CECS.  The regulations relating 
to fees are outlined at paragraph 5.17 – 5.20. 

8.60 The Regulations also set out the conditions for suspension or termination of 
membership (see paragraphs 5.12 – 5.16).  

8.61 The day to day operations of CECS are overseen by a Management Committee 
which, among other things, is responsible for the effective operation and 
management of CECS including technical and efficiency standards, operating 
procedures and policies and considering applications for CECS membership.  
The Regulations relating to the composition of the Management Committee, 
the voting rights of representatives and its responsibilities and powers are 
outlined at paragraphs 5.21 - 5.23.  

8.62 The CECS Management Committee consists of representatives from each 
CECS member that individually has, or CECS members that collectively have, 
at leat 5% of national transaction volume.  Building society and credit union 
members and the RBA are each entitled to appoint a representative to the 
Management Committee regardless of transaction volume.  The APCA Board 
may also appoint two representatives to the Committee, one member to 
represent the APCA Board and another to represent the collective interests of 
CECS members who are not otherwise entitled to elect a member.     

8.63 Regulation 10 also creates the CECS Advisory Council which provides the 
opportunity for organisations that are not eligible for membership of CECS, but 
which issue payment instructions, process and/or switch payment messages or 
otherwise participate in payments transfers in connection with the clearing 
cycle, to communicate with the Management Committee.  The Management 
Committee must have due regard to any opinions or decision put forward by 
the Advisory Council.   

Commission evaluation 
8.64 Broadly speaking, any institution which acquires EFTPOS or ATM 

transactions, or which issues cards used in EFTPOS or ATM terminals, or 
which as merchants directly switch transactions to issuers, is eligible to join 
CECS as a member of the system with voting rights.  Membership of CECS is 
therefore open to all institutions which directly participate in the clearing and 
settlement of ATM and EFTPOS transactions.  

8.65 While the obvious attraction of CECS membership for eligible participants is 
the ability to contribute to the setting and maintenance of the minimum 
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standards and procedures for ATM and EFTPOS interchanges, the Commission 
notes that there is no requirement for participants in the ATM and EFTPOS 
networks to be members of CECS.   

8.66 The CECS requirements for becoming an issuer or acquirer in the ATM and 
EFTPOS networks are discussed at paragraphs 8.13 to 8.35. 

8.67 A merchant principal is defined in the Regulations as a merchant that 
electronically transmits or receives payment instructions for value to or from 
one or more EFTPOS issuers as a result of EFTPOS transactions initiated at 
terminals operated by the merchant, and bears the risk as principal in relation to 
payment obligations of each such issuer arising out of such exchanges.   

8.68 Coles Myer, the ARA, Caltex, Woolworths and Australia Post expressed 
concern that the CECS membership criteria are too restrictive by excluding 
merchants.  These parties submit that merchants, particularly large retailers, are 
significant stakeholders in the EFTPOS network.  For example the ARA 
advises that currently over half of all EFTPOS transactions are processed via 
equipment owned and operated by Australian retailers particularly in the 
supermarket and service station sectors.  Further, Australia Post submits that it 
and a number of other large merchants have made significant investments in 
EFTPOS processing infrastructure such as card terminals, secure PIN pads and 
an on-line communications network. 

8.69 Australia Post submitted that there is no logical rationale to the current 
membership criteria and APCA appears to have arbitrarily selected only the 
interchange portion of the clearing and settlement process and has based its 
membership criteria around those who participate in this segment only.  
Similarly, Caltex submitted that membership should be open to all stakeholders 
with voting rights, for example, proportional to the value of transactions 
handled by them.  Further, Caltex submitted that the exclusion of key 
stakeholders in the EFTPOS system provides a platform for the financial 
institutions to entrench their current positions as issuers and acquirers to the 
detriment of new entrants, including merchants who may wish to become self 
acquirers. 

8.70 In response to the submissions by merchants, APCA advised that ownership of 
equipment is not the relevant factor in what it does.  In particular APCA is an 
association of clearers and in an open payment system clearers as acquirers or 
issuers take operational and financial responsibility for transactions vis-à-vis 
other clearers.  The CECS rules describe obligations between issuers and 
acquirers, merchants are neither an issuer of EFTPOS cards nor do they acquire 
EFTPOS transactions.  APCA submitted that if retailers are to be part of the 
CECS decision-making process as participating members then they must 
accept some of the multilateral obligations that flow from this by capturing and 
transmitting EFTPOS transactions and taking ultimate responsibility for the 
integrity of their processes of capture and transmission.   

8.71 APCA submitted that the option exists for merchants to become merchant 
principal members of CECS as Coles Myer has done.  APCA advised that 
Coles Myer is a merchant principal member not because it owns equipment but 
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because it accepts responsibility for the integrity of the capture and 
transmission of certain EFTPOS transactions.  

8.72 APCA further submitted that other stakeholders that do not clear and settle 
transactions in their own right but which are involved in other capacities 
related to EFTPOS and ATM transactions have the opportunity to participate 
within CECS through the Advisory Council.  APCA submitted that while these 
participants having no voting rights (since they have no transaction volume), 
they nonetheless have a right to have representation and to be heard at 
Management Committee meetings.  The CECS Advisory Council has 
representatives from processors and switches, software providers, security 
hardware suppliers, ATM and EFTPOS terminal suppliers, retailers, oil 
companies, card schemes and ATM operators.  APCA advised that the 
categories of activities from which representatives are sourced are continually 
reviewed to ensure appropriate coverage.  A list of current members of the 
CECS Advisory Council is at Attachment C. 

8.73 Coles Myer advised that it has been a merchant principal member of CECS 
since its inception however it acknowledged that the membership requirements 
of CECS have restricted the number of non-financial institution members.  
Coles Myer submitted that while non-members have an opportunity to 
participate in discussions through the CECS Advisory Council, representation 
is limited and is at the discretion of the Management Committee.   

8.74 The Commission considers that merchants are an important part of the 
EFTPOS network.  Currently most merchants are end users of payment 
services provided by acquirers in the network.  That is, an acquirer accepts the 
debit card payment transactions initiated at its merchant’s EFTPOS facilities, 
and the merchant receives value for these transactions from the acquirer via 
payment to a nominated financial institution account.  While some merchants, 
particularly larger merchants, have invested in EFTPOS facilities and 
undertake some of the processing of debit card transactions themselves, an 
acquirer still clears and settles the EFTPOS transactions on their behalf and 
bears the risk in relation to the payment obligations with each issuer arising out 
of such transactions.   

8.75 The Commission notes that it is open for merchants to structure their activities, 
as Coles Myer has done, so that they directly enter into an interchange 
agreement/s with issuers, or enter into gateway arrangements with an acquirer 
that has an interchange agreement/s with issuers.  Such merchants would be 
regarded as direct participants in the EFTPOS network and would be eligible 
for membership of CECS as a merchant principal with voting rights based on 
transaction volume. 

8.76 The Commission has not been provided with information to suggest that the 
CECS requirements on merchants, particularly larger merchants who already 
own EFTPOS infrastructure and seek to restructure their operations and 
become merchant principals, are prohibitive.  While it is noted that the need to 
enter into bilateral agreements with one or more issuers or a gateway provider 
can constitute an entry barrier (see paragraphs 8.36 – 8.42) these barriers are 
not created by the CECS arrangements.  In any event the Commission notes 



 62

that the bilateral agreements are currently the subject of industry review and 
likely reform (see paragraphs 8.46 – 8.52). 

8.77 The Commission notes that restricting CECS membership to issuers, acquirers 
and merchant principals has resulted in CECS being dominated by 
organisations that are ADIs.  A list of current CECS members is at 
Attachment B.  All but Coles Myer and Cashcard Australia (which recently 
became a CECS member having previously participated on the CECS Advisory 
Council) are ADIs.   

8.78 At the time of considering the original applications for authorisation, the 
Commission noted the argument that should ADIs dominate the Management 
Committee and determine procedures and standards for the ATM and EFTPOS 
networks, it may not be in their commercial interest to further develop these 
networks to the detriment of other payment systems (for example the credit 
card system).  The Commission indicated that it would be concerned should 
ADIs so manipulate the procedures and standards for the ATM and EFTPOS 
networks under the CECS membership and Management Committee 
arrangements. 

8.79 The Commission has not been provided with evidence to suggest that the 
CECS minimum standards and procedures set by the Management Committee 
have been detrimental to the growth and use of the ATM and EFTPOS (debit 
cards) networks.  Figure 8.1 shows the growth in the number of credit card, 
ATM and EFTPOS transactions between 1994 and 2003.  In relation to the 
recent tapering off of debit card use in favour of credit card use, the 
RBA/ACCC joint study concluded that the pricing of retail payment services, 
including interchange fees, is distorting the payment choices facing 
consumers.108  The beneficiaries are credit cardholders using the credit card 
purely as a payment instrument (who are not contributing fully to cost 
recovery), and financial institutions which are members of the credit card 
schemes which earn substantially higher margins from the provision of credit 
card services than from debit card services.  As a consequence, Australia has a 
higher cost retail payments system than is necessary. 109 

                                                 
108 RBA and ACCC (October 2000) Debit and credit card schemes in Australia – A study of interchange 
fees and access, page 78. 
109 Ibid.   
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Figure 8.1: Number of Credit Card, ATM and EFTPOS transactions 1994 –2003 
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8.80 The Commission notes that following the RBA/ACCC joint study, the RBA 
designated the credit card scheme in Australia and introduced a package of 
reforms that included imposing standards for credit card interchange fees and 
an access regime.  The reform package is designed to address the problems 
with credit card pricing and competition identified in the joint study.  

8.81 As already noted, the Commission does not consider that the CECS 
Regulations and Manual restrict competition or raise inappropriate standards 
for new entry.  The Commission notes, however, that the ARA, Caltex, 
Woolworths and Australia Post have submitted that the CECS Regulations in 
excluding most merchants from membership do not provide them with a fair 
voice in how the system is operated and how changes to the system should be 
implemented.  For example, the upgrade to Triple DES has been mandated for 
reasons of increased security and all PIN pads must be compliant with new 
standards by 1 January 2005.  Australia Post and Caltex have provided 
confidential estimates for the cost to them for meeting the Triple DES 
standards yet they advise they were not consulted during the development of 
the changes.   

8.82 The Commission makes no comment in relation to the need to upgrade to 
Triples Des, although the Commission notes that the decision to upgrade to 
Triple Des has cost implications for all organisations that own equipment and 
therefore has an impact on financial institutions (who are members of the 
Management Committee) as well as the larger merchants.  The central issue for 
the Commission in relation to the membership criteria is whether limiting 
CECS membership to organisations involved in ATM and EFTPOS 
interchanges – issuers, acquirers and merchant principals – and limiting CECS 
Management Committee representation to such members based on national 
transaction volume is likely to (continue to) result in a net public benefit.  
Linked to this issue is whether the minimum standards and procedures 
developed and maintained by the CECS Management Committee are 
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appropriate and do not inhibit the development of the ATM and EFTPOS 
networks, or competition within, and efficiency of, these networks and the 
payments system generally. 

8.83 The Commission notes that should merchants not structure their arrangements 
so they qualify for CECS membership as merchant principals, merchants can 
still have input and representation through the Advisory Council.  Although the 
benefits of Advisory Council membership are more limited than CECS 
membership with attached voting rights, the Commission nonetheless considers 
it to be an important feature of the CECS arrangements.  In particular, by 
providing a formal process to inform the CECS Management Committee of the 
practical effects of the minimum standards and procedures on organisations 
involved in the EFTPOS and ATM networks but which are not eligible for 
CECS membership.   

8.84 Further, as was the case when the Commission considered the original 
applications, there are also checks and balances within APCA and the CECS 
arrangements that would limit manipulation by ADIs. 

8.85 Importantly, the RBA has representation on both the CECS Management 
Committee and the APCA Board.  The Commission noted in its original 
determination that the performance of the CECS Management Committee and 
the membership of CECS are likely to be closely monitored so that any 
manipulation by ADIs or any other group of CECS members would have a 
high probability of attracting adverse comment and complaint.   

8.86 Further, the Commission notes that decisions of the CECS Management 
Committee may be reviewed by the APCA Board at the request of participating 
members.  The membership of APCA and composition of the APCA Board 
and voting rights are set out in APCA’s Constitution (briefly outlined at 
paragraphs 2.16 – 2.19).110  Voting on the APCA Board is partially related to 
clearing volumes which is essentially the simple average of a member’s 
percentage share of transaction volume in each of the APCA’s clearing 
systems.  At meetings of the APCA Board, any questions arising in a meeting 
of directors which involves the review of a decision by a Management 
Committee, is to be answered in the affirmative if 55 per cent or more of the 
maximum number of votes which could be cast on a poll if all directors entitled 
to vote were present at the meeting are cast in favour of the question.111  In 
contrast, any other question arising in a meeting of directors is to be answered 
in the affirmative if 66.67 per cent or more of the maximum number of votes 
which could be cast on a poll if all directors entitled to vote were present at that 
meeting are cast in favour of the question.112  APCA advised that the voting 
structure was specifically designed so that the major banks could not control 
resolutions at APCA.113 

                                                 
110 APCA’s Constitution is not part of the current applications for re-authorisation 
111 Article 7.3(a), Constitution of APCA. 
112 Article 7.3(b), Constitution of APCA. 
113 Transcript of proceedings, Australian Competition Tribunal hearing in relation to the proposed 
agreement to reduce EFTPOS interchange fees to zero, page 246. 
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8.87 The Commission considers that the ability of the APCA Board to review 
Management Committee decisions is also an important means of guarding 
against the potential for discriminatory and anti-competitive decisions by the 
Management Committee. 

Conclusion 

8.88 The Commission notes that merchants are an important part of the EFTPOS 
network.  Under the Regulations, merchants can only be a member of CECS 
with voting rights if they become merchant principals by entering into direct 
agreements with issuers or gateway providers.  If merchants do not structure 
their arrangements in this way and take on the settlement obligations, they still 
have input and representation through the CECS Advisory Council.  Although 
membership of the Advisory Council does not provide voting rights, the 
Commission nonetheless considers that it is an important forum that provides a 
formal process for the views of stakeholders, including merchants, to be put 
before the CECS Management Committee.  

8.89 While restricting membership of CECS to organisations that are issuers, 
acquirers or merchant principals has resulted in CECS being dominated by 
organisations that are ADIs, the Commission has not been provided with 
information to suggest that the CECS minimum standards and procedures have 
been set at inappropriate levels or have been detrimental to the growth and use 
of the ATM and EFTPOS networks.   

8.90 The Commission also considers that there are checks and balances within 
APCA and the CECS arrangements to guard against manipulation by ADIs in 
terms of setting inappropriate or anti-competitive standards and procedures 
through the CECS Management Committee.  In particular, the Commission 
notes the role of the RBA under the PSRA and its ability to monitor the 
performance of the CECS Management Committee through its position on both 
the Committee and the APCA Board, and the review power of the APCA 
Board. 

Public Benefit 
Maintaining the security and integrity of the EFTPOS and ATM networks 
8.91 APCA submit that it is essential that the security and integrity of clearing and 

settlement is maintained and protected.  APCA defined integrity as meaning 
that the systems for clearing and settlement are sound and not easily 
compromised.  Payment messages must be transmitted and received complete 
and acted on in a timely manner.  The system must be secure so that the 
payment message can be relied upon by the recipient institution and must be 
resistant to external interference.   

8.92 APCA claim that CECS protects and enhances these objectives by establishing 
leading practice technical and operational standards and by mandating that 
CECS members adhere to those standards. 

8.93 Most submissions by interested parties on this issue generally supported the 
need to facilitate the security and integrity of the EFTPOS and ATM networks 
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and APCA’s role in developing and maintaining technical and security 
standards for CECS.114  For example, Australia Post and Woolworths 
supported the role and work of CECS in establishing rules and standards which 
ensure the secure and efficient processing, clearing and settlement of EFTPOS 
and ATM transactions.   

8.94 The Commission considers that appropriate minimum mandatory standards and 
procedures can ensure the integrity and security of transactions generated 
within the ATM and EFTPOS networks and can constitute a significant public 
benefit.  As noted, the Commission did not receive any submissions that the 
current standards and procedures are inappropriate.  Further, the Commission 
considers that the ability for CECS members to bilaterally agree on divergent 
standards, subject to approval by the Management Committee, enables CECS 
members to retain the ability to innovate in their development of interchange 
arrangements without threatening the overall integrity and security of the 
EFTPOS and ATM networks. 

Efficiency 
8.95 APCA submits that CECS contributes to the efficiency with which payments 

instructions are cleared, and the timeliness and certainty with which value is 
provided to customers.  The reliability and availability of the EFTPOS and 
ATM networks is enhanced through providing contingency procedures in the 
CECS Manual and through capacity planning with members of the system. 

8.96 Further, the RBA submitted that the implementation of standardised rules on 
technical and operational matters for EFTPOS and ATM transactions has 
helped promote the efficiency of the EFTPOS and ATM networks in Australia.  
This view was supported by Westpac and Bendigo Bank, for example, who 
submitted that there is a public benefit in establishing and maintaining valid 
and transparent standards for widely used inter-institution systems such as 
ATM and EFTPOS.  Bendigo Bank further noted that if the Commission did 
not authorise the current applications the alternative would be to fall back to 
the ‘bad old days’ where those organisations with disproportionate market 
power would control the efficiency and management of the consumer payment 
process.   

8.97 The Commission considers that collectively setting and maintaining 
appropriate minimum standards for the processing and settlement of ATM and 
EFTPOS transactions, provide efficiency benefits.  This is because in the 
absence of authorisation of the collectively set minimum standards and 
procedures through CECS, the Commission considers that such standards and 
procedures would be subject to bilateral negotiation between individual 
participants (see the discussion of the counterfactual at paragraphs 8.11 – 8.12).  
Therefore there are transaction cost savings resulting from narrowing the scope 
of bilateral negotiations.  Although the Commission notes that some of these 
savings may be offset by the need for continued bilateral negotiation and 

                                                 
114 See submissions from St George, Commonwealth Bank, Optus, ANZ, Elders Rural Bank Limited, 
Westpac, Bendigo Bank, Australia Post, RBA, Woolworths, Coles Myer, Chief Minister ACT 
Government. 
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agreement on other issues, for example interchange fees and other commercial 
terms. 

8.98 The Commission accepts that the minimum standards and procedures also 
contribute to the effective and efficient functioning of the EFTPOS and ATM 
networks by setting out the clearing and settlement process and time periods 
that are applicable to all participants and providing contingency procedures 
where necessary. 

8.99 The Commission also notes that the CECS arrangements do not limit 
competition by individual EFTPOS and ATM participants for the business of 
end users of payment services (namely, card holders and merchants). 

8.100 The Commission notes Caltex’s submission that the exclusion of key 
stakeholders in the EFTPOS system from participation in the CECS 
arrangements substantially diminishes the public benefits which would 
otherwise arise, and provides a platform for the financial institutions to 
entrench their current positions as issuers and acquirers to the detriment of new 
entrants, including merchants who may wish to become self acquirers.  
However, as noted the Commission has not been provided with information to 
demonstrate that the restrictions on CECS membership have been detrimental 
to the development of the EFTPOS system.  Further, as noted, the Commission 
considers that the barriers to entry caused by bilateral agreements are likely to 
be addressed by APCA and/or the RBA. 

Conclusion – weighing up of the public detriments and public benefits 
8.101 In order to grant authorisation the Commission must be satisfied that the CECS 

Regulations and Manual result in a benefit to the public that outweighs any 
resulting detriment to the public, including that constituted by a lessening of 
competition. 

8.102 The Commission considers that the CECS Regulations and Manual do not 
impede access to the ATM and EFTPOS networks by issuers, acquirers and 
merchant principals.  The Commission considers that to some degree the CECS 
Regulations and Manual can provide assistance to prospective issuers, 
acquirers and merchant principals in accessing the ATM and EFTPOS 
networks by preventing incumbents from requiring new entrants, as a condition 
of engaging in EFTPOS or ATM interchange activities, to adopt standards, 
specifications or requirements other than those set out in the CECS Manual.  
The Commission also considers that the APCA certification process is 
objective and transparent and, to some degree, can assist prospective acquirers 
and merchant principals who wish to gain access to the EFTPOS and ATM 
networks. 

8.103 The Commission considers that, given the continued need for new entrants to 
enter into bilateral agreements with incumbents (which is unaffected by the 
CECS Regulations and Manual but which can constitute an entry barrier), there 
is a need for an effective access regime that would lower barriers to entry for 
prospective acquirers and issuers which would ultimately increase competition 
and efficiency.   
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8.104 The Commission, however, does not consider that the introduction of an 
effective access regime is a necessary pre-condition for the re-authorisation of 
the CECS Regulations and Manual.  As noted, the current standards and 
procedures within CECS do not appear to be inappropriate or raise the (already 
high) barriers to entry. 

8.105 In any event the Commission notes that APCA is currently giving priority to 
the development of an access regime to facilitate the entry of new participants.  
The RBA is also currently conducting a consultation process on whether it is in 
the public interest to designate the ATM and EFTPOS networks.  A possible 
outcome of RBA designation is the imposition of an access regime. 

8.106 The Commission notes that merchants are an important part of the EFTPOS 
network.  While merchants can only be a member of CECS if they become 
“merchant principals” – in simple terms this is achieved by entering into direct 
agreements with issuers or gateway providers and accepting the settlement 
obligations – merchants can still have input and representation in the operation 
of CECS through the CECS Advisory Council.  The Commission considers 
that the CECS Advisory Council provides an important forum for the views of 
stakeholders, including merchants, to be put before the CECS Management 
Committee.  

8.107 While restricting membership of CECS to organisations that are issuers, 
acquirers or merchant principals has resulted in CECS being dominated by 
organisations that are ADIs, the Commission has not been provided with 
information to suggest that the CECS minimum standards and procedures have 
been set at inappropriate levels or have been detrimental to the growth and use 
of the ATM and EFTPOS networks.   

8.108 The Commission also considers that there are checks and balances within 
APCA and the CECS arrangements to guard against manipulation by ADIs in 
terms of setting inappropriate or anti-competitive standards and procedures 
through the CECS Management Committee.  In particular, the Commission 
notes the role of the RBA under the PSRA and its ability to monitor the 
performance of the CECS Management Committee through its position on both 
the Committee and the APCA Board, and the review power of the APCA 
Board. 

8.109 The Commission considers that appropriate minimum mandatory standards and 
procedures can ensure the integrity and security of transactions generated 
within the ATM and EFTPOS networks and can constitute a significant public 
benefit.  As noted, the Commission did not receive any submissions that the 
current standards and procedures are inappropriate.  Further, the Commission 
considers that the ability for CECS members to bilaterally agree on divergent 
standards, subject to approval by the Management Committee, enables CECS 
members to retain the ability to innovate in their development of interchange 
arrangements without threatening the overall integrity and security of the 
EFTPOS and ATM networks. 

8.110 The Commission considers that collectively setting and maintaining 
appropriate minimum standards for the processing and settlement of ATM and 
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EFTPOS transactions, provide efficiency benefits.  In particular the 
Commission considers that in the absence of authorisation standards and 
procedures for the clearing and settlement of ATM and EFTPOS transactions 
would be subject to bilateral negotiation between individual participants.  The 
Commission considers that transaction cost savings will result from narrowing 
the scope of bilateral negotiations.   

8.111 The Commission accepts that the CECS standards and procedures also 
contribute to the effective and efficient functioning of the EFTPOS and ATM 
networks by setting out the clearing and settlement process and time periods 
that are applicable to all participants and providing contingency procedures 
where necessary. 

8.112 Overall, following consideration of submissions by APCA and interested 
parties, and the information before it, the Commission concludes that the 
public benefits resulting from the CECS Regulations and Manual will outweigh 
the resulting public detriments.  Accordingly the Commission proposes, subject 
to any pre-decision conference that may be requested and further submissions 
received, to revoke authorisations A30176 and A30177 and to grant substitute 
authorisations A30228 and A30229. 

Reconsideration of interim authorisation 
8.113 At the time the Commission granted interim authorisation, it indicated that it 

would reconsider this decision at the time it issued its draft determination (see 
paragraph 1.11).   

8.114 Given that the Commission proposes to grant authorisation the Commission 
considers it appropriate for interim authorisation to remain in place until the 
Commission’s final determination takes effect.  However, the Commission 
notes that it can revoke this interim authorisation at any time.   

Time Limit 
8.115 Section 91(1) of the Act allows the Commission to grant authorisation for a 

specific period of time.  The Commission proposes that, in these 
circumstances, a five year time period is appropriate.  

8.116 The Commission notes, however, that under section 91B(3) it is able to revoke 
an authorisation at any time (subject to a consultation process), if it appears to 
the Commission that: 

a) the authorisation was granted on the basis of evidence or information that 
was false or misleading in a material particular; or 

b) condition to which the authorisation was subject has not been complied 
with; or 

c) there has been a material change of circumstances since the authorisation 
was granted.  
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8.117 In particular, the Commission notes that there may be a need to review the 
CECS arrangements on the basis of a material change of circumstances if, 
following the implementation of an access regime, the CECS Regulations and 
Manual as currently drafted give rise to inconsistencies or entry barriers that 
are not currently present, in a way that impacted on the net public benefits of 
the arrangements. 
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9. Draft Determination 

The applications 
9.1 The Australian Competition and Consumer Commission (the Commission) 

granted authorisation to A30176, A30177 and A90620 on 16 August 2000, in 
response to applications from the Australian Payments Clearing Association 
Limited (APCA) for authorisation of its proposed Regulations and Procedures 
for the Consumer Electronic Clearing System.  The authorisation granted by the 
Commission was subject to conditions and was expressed to remain in force 
until 7 September 2003.  

9.2 On 30 April 2003, APCA lodged applications under section 91C of the Trade 
Practices Act 1974 (the Act) for revocation of authorisations A30176 and 
A30177 and substitution of new authorisations.  Re-authorisation was not sought 
in respect of application A90620 and this authorisation subsequently expired on 
7 September 2003. 

9.3 On 27 August 2003 the Commission suspended the operation of authorisations 
A30176 and A30177 and granted interim authorisation, pending the 
Commission’s consideration of the applications, in substitute. 

The statutory test 
9.4 Pursuant to section 91C (7) of the Act, and for the reasons outlined in Part 8 of 

this determination, the Commission is satisfied that the proposed revocations of 
authorisations A30176 and A30177 and the substitution of new ones is likely to 
result in public benefits that outweigh the public detriment constituted by any 
lessening of competition that would be likely to result from the arrangements. 

9.5 The Commission is also satisfied that the arrangements for which authorisation 
is sought are likely to result in such a benefit to the public that the arrangements 
should be allowed to take place.   

Conduct authorised 
9.6 Accordingly, the Commission proposes, subject to any pre-determination 

conference requested and further submissions, to revoke authorisations A30176 
and A30177 and grant substitute authorisations A30228 and A30229 as sought 
by APCA.   

9.7 Application A30228 replaces authorisation A30176 which was made under sub-
section 88(1) of the Act for an authorisation to make or give effect to a provision 
of a contract or arrangement, or arrive at an understanding, where a provision of 
the contract, arrangement or understanding would be, or might be, an 
exclusionary provision within the meaning of section 45 of the Act.   

9.8 Application A30229 replaces authorisation A30177 which was made under sub-
section 88(1) of the Act for an authorisation to make a contract or arrangement, 
or arrive at an understanding, where a provisions of which would have the 
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purpose, or would have or might have the effect, of substantially lessening 
competition within the meaning of section 45 of the Act.   

9.9 The applications relate to the CECS Regulations and Manual.  A copy of the 
version of the CECS Regulations and Manual that were lodged by APCA with 
the applications is on the Commission’s public register. 

9.10 Authorisation is also proposed to apply to any other person who subsequently 
becomes a party to the contract, arrangement and understanding constituted by 
the CECS Regulations and Manual at a time after authorisation is granted. 

Time limit 
9.11 The Commission proposes to grant the substitute authorisations for a period of 

five years from the date on which the authorisations come into force.   

Interim authorisation 
9.12 At the time of lodging the applications for revocation and substitution, APCA 

requested interim authorisation in relation to the CECS Regulations and Manual.  
On 27 August 2003, the Commission suspended the operation of authorisations 
A30176 and A30177 and granted interim authorisation in substitute to the CECS 
Regulations and Manual.  Interim authorisation will continue to protect APCA 
and its members giving effect to the CECS Regulations and Manual until the 
date the Commission’s final determination comes into effect or until the 
Commission decides to revoke interim authorisation. 
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Attachment A 

The provisions of the CECS Regulations and Manual which 
APCA suggests the Commission focus on in its assessment of 
the public benefits and detriments of the applications for re-
authorisation 
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Attachment B 

CECS Members 

Adelaide Bank Limited 

Australia and New Zealand Banking Group Limited 

Australian Settlements Limited 

Bank of Queensland Limited 

Bank of Western Australia Limited 

Bendigo Bank Limited 

Cashcard Australia Limited 

Citibank Pty Limited 

Coles Myer Limited 

Commonwealth Bank of Australia 

Credit Union Services Corporation (Australia) Limited 

National Australia Bank Limited 

St George Bank Limited 

Suncorp Metway Limited 

Westpac Banking Corporation 
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Attachment C 

List of CECS Advisory Council Members 
 
Functional Category Organisation 
  

Processors and Switches  First Data Resources 
  
Technology Providers Eracom Technologies 

IBM 
  
Retailers Council of Small Business Organisations of Australia 

Woolworths 
Caltex Australia Petroleum 
Shell 

  
Communication Providers Keycorp 
  
ATM Terminal Providers  NCR 
  
EFTPOS Terminal Providers  Hypercom 

Intellect Australia 
  
Card Organisations Mastercard International 

Visa International 
  
ATM Operators ATM Solutions Australia 
 


