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Executive Summary 

On 5 February 2004 Port Waratah Coal Services Ltd (PWCS) lodged applications for 
authorisation A90906, A90907 and A90908 with the Australian Competition and Consumer 
Commission (the Commission).   

PWCS owns and operates the Carrington and Kooragang Island coal loading terminals at the 
Port of Newcastle.  All coal exported from the Hunter Valley and adjoining areas is shipped 
through PWCS.   

PWCS has sought authorisation for a Capacity Distribution System (the System).  PWCS 
submits that the System aims to match the amount of coal sought to be exported by Hunter 
Valley coal producers to the capacity of the rail and port systems to transport that coal onto 
vessels in the Port of Newcastle.   

The Commission granted interim authorisation on 5 March 2004 until such time as it issued a 
draft determination.  

On 13 May 2004 the Commission amended its interim authorisation to exclude any exchanges 
of allocation between producers other than ‘like for like’, that is, producer A exchanges the 
same amount of allocation with producer B.   

The Commission released its draft determination on 8 April 2004, in which it proposed to 
grant authorisation until 31 December 2004 only.   

Background 

A substantial queue of coal vessels formed off the Port of Newcastle in early 2004.  The 
reason for the queue was that Hunter Valley coal producers were attempting to export more 
coal than, in particular, the rail system was able to transport to the Port (although it appears 
that there are also delays at PWCS on occasion).   

Coal exporters pay demurrage to shipowners to compensate them for the time that their 
vessels wait in a queue. 

The situation in 2004 

The Commission has concluded that a substantial vessel queue is likely to persist in 2004, as 
demand for Hunter Valley coal is likely to remain high, mainly due to China’s strong 
economic growth continuing.  At the same time, the capacity of the coal chain is likely to 
remain below the level of coal exports, despite recent improvements in rail performance.   

Public benefit 

As in the draft determination, the Commission considers that the key public benefit is an 
improvement in economic efficiency due to demurrage cost savings.  Depending on the length 
of the queue, the Commission estimates demurrage savings are likely to be between US$80 
and US$140 million in 2004.  The Commission considers that reducing demurrage costs is a 
public benefit, as all producers would be likely to face higher demurrage costs without the 
System in place.   
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Public detriment 

The Commission also considers that the System will result in some public detriment.  In 
particular, it considers that any reduction in aggregate exports due to underuse of allocation 
(as has occurred at the end of quarter 2) will result in a detriment.  For example, an underuse 
of 500,000 tonnes, would result in the loss of around US$31.5 million in export earnings,1 
although lost profits would be substantially less than this.   

The Commission also considers that a public detriment would result from any efficiency 
losses caused by increasing the amount of coal exported by higher-cost producers at the 
expense of more efficient lower-cost producers.   

Balance of public benefit and detriment 

However, on balance, the Commission considers that in all the circumstances, the public 
benefit is likely to outweigh the public detriment in 2004.  

The situation in 2005 

The Commission remains of the view expressed in the draft determination that it is not able to 
properly assess whether a vessel queue is likely to persist during 2005 and consequently 
whether the Capacity Distribution System is likely to generate a public benefit in that year (by 
reducing demurrage).  Consequently, authorisation expires on 31 December 2004. 

Transfer of allocation 

The Commission concluded that allowing the sale of allocation improves the operation of the 
System, mainly by ensuring unused allocation is kept to a minimum.  However it considers 
any improvement is likely to be marginal because of concerns about whether this market will 
operate effectively.   

Conclusion 

The Commission grants authorisation to the System until 31 December 2004 only.  

Conditions  

In its draft determination, the Commission requested information from interested parties on 
what might be appropriate conditions to impose.  An outline of the conditions suggested is at 
Attachment C.  However, as the Commission is now satisfied that a net public benefit will 
flow from the System, it does not consider it is appropriate to impose conditions.   

Interim authorisation 

The Commission has amended the interim authorisation again to remove the restriction 
imposed on 13 May 2004.  This interim authorisation will remain in place until the date the 
Commission’s final determination comes into effect. 

                                                 
1 At current spot market prices. 
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1. INTRODUCTION 

Authorisations 

1.1 The Australian Competition and Consumer Commission (the Commission) is the 
Commonwealth agency responsible for administering the Trade Practices Act 1974 
(the TPA).  A key objective of the TPA is to prevent anti-competitive conduct, 
thereby encouraging competition and efficiency in business, resulting in a greater 
choice for consumers in price, quality and service. 

1.2 The TPA, however, allows the Commission to grant immunity from legal action for 
anti-competitive conduct in certain circumstances.  One way in which parties may 
obtain immunity is to apply to the Commission for what is known as an 
‘authorisation’.   

1.3 Broadly, the Commission may ‘authorise’ businesses to engage in anti-competitive 
conduct where it is satisfied that the public benefit from the conduct outweighs any 
public detriment.   

1.4 The Commission conducts a comprehensive public consultation process before 
making a decision to grant or deny authorisation. 

1.5 Upon receiving an application for authorisation, the Commission invites interested 
parties to lodge submissions outlining whether they support the application or not, 
and their reasons for this.   

1.6 The TPA requires that the Commission then issue a draft determination in writing 
proposing to either grant the application (in whole, in part or subject to conditions) or 
deny the application.  In preparing a draft determination, the Commission will take 
into account any submissions received from interested parties.   

1.7 Once a draft determination is released, the applicant or any interested party may 
request that the Commission hold a conference.  A conference provides interested 
parties with the opportunity to put oral submissions to the Commission in response to 
the draft determination.  The Commission will also invite interested parties to lodge 
written submissions on the draft.   

1.8 The Commission then reconsiders the application taking into account the comments 
made at the conference (if one is requested) and any further submissions received 
and issues a written final determination.  Should the public benefit outweigh the 
public detriment, the Commission may grant authorisation.  If not, authorisation may 
be denied.  However, in some cases it may still be possible to grant authorisation 
where conditions can be imposed which sufficiently increase the public benefit or 
reduce the public detriment. 

Port Waratah Coal Services Applications 

1.9 On 5 February 2004, Port Waratah Coal Services Limited (PWCS) lodged 
applications for authorisation A90906, A90907 and A90908 with the Commission. 
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1.10 Application A90906 seeks authorisation for PWCS to make and give effect to a 
contract, arrangement or understanding, where the provision is, or may be, an 
exclusionary provision within the meaning of section 45 of the TPA.   

1.11 Application A90907 seeks authorisation to make and give effect to a contract or 
arrangement, or arrive at an understanding, a provision of which would have the 
purpose, or would have or might have the effect, of substantially lessening 
competition within the meaning of section 45 of the TPA.   

1.12 Application A90908 seeks authorisation to engage in conduct that might constitute a 
secondary boycott for the purpose of causing substantial loss or damage (prohibited 
by s 45D), a secondary boycott for the purpose of causing substantial lessening of 
competition (prohibited by s 45DA) and a boycott affecting trade or commerce 
(prohibited by s 45DB).   

1.13 More detail on the se applications is contained in Chapter 3.   

1.14 PWCS applied for authorisation for its proposed Capacity Distribution System (the 
System) to substantially dissipate the queue of coal ships in the Port of Newcastle.  
The System is set out in detail in Chapter 4.  A copy of the document setting out the 
System (Capacity Distribution System – Objectives, Principles and Protocols) is 
available from the Commission’s website at http://www.accc.gov.au/   

1.15 Authorisation is sought under each application until 31 December 2005. 

Interim authorisation 

1.16 At the time of lodging the application, PWCS requested interim authorisation for the 
Capacity Distribution System.  Interim authorisation protects conduct from court 
action for breaching the TPA until the merits of the application for authorisation for 
that conduct can be assessed by the Commission. 

1.17 PWCS argued that interim authorisation was necessary as the extensive vessel queue 
was causing: 

• significant losses to PWCS, coal exporters, coal producers and the Australian 
and Hunter region economies through coal exporters paying an estimated 
A$100 million in 2003, estimated to reach at least A$200 million in 2004; and 

• serious long term harm to the international reputation of the Port of Newcastle 
and the Hunter Valley coal industry.2   

1.18 PWCS also argued granting interim authorisation would have a limited impact on 
competition.  There would be no impact on the volume of coal that PWCS actually 
loads onto ships or the amount of coal that is actually delivered through the Hunter 
Valley coal chain.3 

                                                 
2 PWCS submission, 5 February 2004, p. 2.   
3 Ibid, p. 7. 



 8

1.19 It also stated that the effects of any interim authorisation were not irreversible, as 
should the Commission subsequently deny authorisation, PWCS would simply lift 
any restriction on the amount of coal that it is prepared to accept from each exporter.4   

1.20 On 5 March 2004, the Commission granted interim authorisation to the System.  The 
Commission recognised: 

• the situation was urgent, as there was a significant queue (around 40 vessels) 
currently sitting off the port, resulting in a substantial cost to the industry due 
to the demurrage incurred; and 

• that the System proposed by PWCS would not result in any less coal being 
moved through the port than would be the case otherwise without the System.  

1.21 The Commission indicated that interim authorisation would continue until a draft 
determination was issued, at which time the matter would be reconsidered. 

The draft determination  

1.22 On 8 April 2004 the Commission issued its draft determination proposing to grant 
authorisation.  The Commission also allowed interim authorisation to remain in place 
until such time as the Commission issued its final determination.  

1.23 A pre-decision conference was requested and held in Newcastle on 27 April 2004.   

Amendment to interim authorisation  

1.24 On 13 May 2004 the Commission amended interim authorisation to prevent any 
exchanges of allocation other than ‘like for like’ (that is, producer A exchanges the 
same amount of allocation with producer B).  The Commission was not made aware 
that it was possible for producers to sell allocations to one another prior to the release 
of the draft determination.   

1.25 The Commission stated that the ability for producers to sell allocation, rather than 
just being able to swap, was a potentially significant and contentious aspect of the 
System, and that it wanted to consider it in more depth before deciding whether or 
not to authorise it. 

Chronology 

1.26 The following table is a chronology of significant dates in the consideration of the 
application.   

                                                 
4 Ibid, p. 7. 
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Previous authorisation 

1.27 The Commission granted authorisation to a Capacity Allocation Scheme (the CAS) 
designed to reduce the vessel queue in 1998 (A90650, A90651).5   

1.28 The Commission granted authorisation for around five months.  It noted that while 
there would be some net public benefit until that time, there was unlikely to be any 
net public benefit from implementing the CAS on any continuing basis.   

1.29 The conditions the Commission imposed included: 

• that the CAS only be implemented if the vessel queue, net of vessels at berth, 
had been equal to or in excess of 25 vessels for 7 consecutive days; 

• that PWCS notify the Commission of any planned implementation of the CAS; 
and  

• that no changes may be made to the specified objectives, principles and 
protocols of the CAS without the prior approval of the Commission. 

1.30 Ultimately the CAS was not implemented as the vessel queue reduced due to external 
factors.   

                                                 
5 Final determination, Port Waratah Coal Service, 25 March 1998. 

DATE ACTION 
5 February 2004 Applications for authorisation lodged with the Commission. 
23 February 2004 Closing date for submissions from interested parties in relation to the request for interim 

authorisation.  
24 February 2004 Submissions provided to PWCS for comment.  
1 March 2004 Further submission received from PWCS. 
5 March 2004 Commission grants interim authorisation. 
5 March 2004 Closing date for submissions from interested parties in relation to the substantive 

applications.   
11 March 2004 Submissions on the substantive applications forwarded to PWCS for comment.   
16 March 2004 PWCS’s further comments on interested parties’ submissions received by the Commission. 
Mid-late March 2004 Various meetings held with interested parties. 
8 April 2004 Draft determination issued. 
13 April 2004 Pre-decision conference requested. 
27 April 2004 Pre-decision conference held in Newcastle. 
May-early June 2004 Various meetings held with interested parties. 
13 May 2004 Interim authorisation amended. 
21 May 2004 Closing date for further submissions from interested parties. 
10 June 2004 PWCS’s further comments on interested parties’ submissions received by the Commission. 
9 July 2004 Final determination issued. 
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2. BACKGROUND TO APPLICATION 

The Hunter Valley Coal Industry 

2.1 The Hunter Valley is one of the major coal producing areas in Australia.  It contains 
approximately 30 mine sites, ranging in output from approximately 600,000 tonnes 
to 13 million tonnes per annum.6  A map of showing the ownership of mines in the 
Hunter Valley is at Figure 1 below.   

Figure 1: Hunter Valley Mine Ownership 

 
Source: Rio Tinto 

 
2.2 The major coal producers – which utilise approximately two-thirds of PWCS’s 

capacity – are:  

• Coal & Allied Industries Limited, a subsidiary of Rio Tinto7 (hereafter referred 
to as Coal & Allied).  Coal & Allied has four main mining operations in the 

                                                 
6 Australia’s Export Coal Industry, Commonwealth Department of Industry, Science and Resources, 2001 
7 Rio Tinto has a 76 per cent interest in Coal & Allied.  

Hunter Valley Mine Ownership
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Hunter Valley, being Hunter Valley, Mount Thorley, Warkworth and 
Bengalla.8 

• Xstrata Coal NSW Pty Ltd, a subsidiary of Xstrata plc (hereafter referred to as 
Xstrata).  Xstrata owns (either through joint ventures or companies) and 
manages and operates 10 mining operations in the Hunter Valley.9 

• Anglo Coal Australia Pty Ltd, a subsidiary of Anglo American plc (hereafter 
referred to as Anglo).  Anglo has a majority interest in Dartbrook and Drayton 
mines.   

• Hunter Valley Energy Coal Limited (a wholly owned subsidiary of BHP 
Billiton, and hereafter referred to as BHP Billiton).10   

2.3 The remaining coal exported through PWCS is produced by small coal producers 
including:11 

• AMCI Holdings Australia Pty Limited;  

• Bloomfield Collieries Pty Limited; 

• Camberwell Coal Pty Limited; 

• Centennial Coal Company Limited;  

• Donaldson Coal Pty Limited; 

• Excel Mining Ltd; 

• Gloucester Coal Ltd; 

• Lake Coal (Road Coal Only); 

• Muswellbrook Coal Co Ltd; 

• Southland Coal Pty Ltd; and 

• White Mining Limited.  

2.4 The most recent public figures on coal production per company are outlined in Table 
1 overleaf.  Unless otherwise stated, information on production was obtained from 
2003 New South Wales Coal Industry Profile.12   

                                                 
8 Coal & Allied submission, 5 March 2004, p. 4. 
9 Xstrata submission, 23 February 2004, p. 2. 
10 Operates the Mt Arthur coal mine in the Hunter Valley region.   
11 Attachment A to the PWCS Capacity Distribution System Objectives, Principles and Protocols.  
12 NSW Department of Mineral Resources, February 2003. 
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Table 1: coal production by company 
Company Mines owned13 Annual capacity 
Anglo Coal Australia  Dartbrook 

Drayton 
3.00 Mtpa 
5.50 Mtpa 

Hunter Valley Energy 
Coal Pty Ltd 

Mt. Arthur North 
 

6.30 Mtpa (30/6/2003)14 

Bloomfield Collieries  Bickham 
Bloomfield 
Rix's Creek 

not yet operating 
0.49 Mtpa 
1.00 Mtpa 

Camberwell Coal Pty Ltd  Camberwell Open Cut 2.40 Mtpa 
Centennial Coal Company  Newstan 

Awaba 
4.00 Mtpa 
0.50 Mtpa15 

Coal & Allied  Hunter Valley Operations 
Mount Thorley 
Warkworth 
Bengalla  

19.7 Mtpa 
5.95 Mtpa 
7.00 Mtpa 
6.00 Mtpa 

Donaldson Coal  Donaldson 
Tasman 

2.20 Mtpa 
not yet operating 

Excel Coal Wambo (75% holding) 3.00 Mtpa 
Gloucester Coal  Bowens Road 

Stratford Open Cut 
Duralie 

0.67 Mtpa16 
1.80 Mtpa  
0.87 Mtpa17 

Muswellbrook Coal Co Ltd  Muswellbrook Coal Co No. 2 
Open Cut 

1.70 Mtpa 

AMCI/Namoi  Glennies Creek 
Whitehaven 

0.15 Mtpa 
0.70 Mtpa 

White Mining Limited  Ashton Coal Mine 2.40 Mtpa18 
Xstrata Coal Australia  Cumnock 

Liddell 
Bulga 
Mount Owen 
Ulan 
United 

31.3 Mtpa19 

 

2.5 The Commission understands that ownership of mining operations is a mix of 
foreign and Australian ownership.  PWCS submits: 

… there are a number of organisations with interests in Hunter Valley coal, ranging from 
international companies such as BHP Billiton, listed public companies such as 
Centennial and Wesfarmers, unlisted public companies such as Excel, family companies 
such as Bloomfield and overseas companies such as Mitsubishi.  Given these participants 
and the fact that Australian shareholders have substantial interests in firms such as Rio 
Tinto and BHP Billiton, it is reasonable to say that a significant ownership of Hunter Valley 
coal is ultimately held by Australian interests.20 

 

                                                 
13 Attachment A to Objectives, Principles & Protocols, 12 March 2004.   
14 BHP Billiton’s website, http://www.bhpbilliton.com  
15 Centennial Coal’s website: http://www.centennialcoal.com.au  
16 Actual production 2003, Presentation to Gloucester Coal’s Annual General Meeting, obtained from the 
Australian Stock Exchange website, http://www.asx.com.au 
17 Ibid. 
18 MiningNews, ‘Ashton open for business’, 26 May 2004, http://www.miningnews.net  
19 Based on actual 2002 production as stated on Xstrata’s website http://www.xstrata.com  
20 Email from PWCS to Commission, 17 February 2004. 
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Coal traders 

2.6 Most coal produced in the Hunter Valley is sold directly by coal mines (producers) to 
overseas buyers.  The Commission understands that between 10-20 per cent of coal21 
is sold by traders who do not mine coal but act as agents or intermediaries in coal 
sales.  Similar to producers, the Commission understands that some coal traders are 
owned by overseas interests.  The Commission understands that coal traders 
operating in the Hunter Valley include:22 

• Noble Asia Pacific Ltd; 

• Peabody Coaltrade Pty Ltd; 

• AEP Energy Services Limited; and  

• Glencore International AG. 

The Hunter Valley coal chain 

2.7 Coal generally goes through the following stages between mine and port.   

 

 

 

                                                 
21 Noble submission, 23 February 2004, p. 8. 
22 Data provided by PWCS on organisations with Coal Handling Services Agreements, February 2004.   

The coal is then transported to the Port of Newcastle.  
This is almost exclusively done by rail. 

The coal is then offloaded at the port onto stockpiles.  
PWCS allocated stockpiles and advises Pacific 
National of the transport requirements for the 
shipment.   

The coal is mined and transported either through a 
railway siding located at the mine or to a coal loading 
facility (used by several mines).   

Once the vessel arrives at the port, the coal is loaded 
onto the vessel.  Vessels arrive within a 10-14 day 
window.   

The vessel then transports the coal to its destination.  
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Port Waratah Coal Services23 

2.8 PWCS was formed in 1976 to complete the construction of and operate the coal 
loading facilities located on land leased from the NSW Government at Carrington, 
with a shareholding made up of the major coal exporters of the time and a range of 
Japanese companies.  Separately, in 1984 Kooragang Coal Loader Limited 
commenced operation, with a shareholding including BHP, Maritime Services 
Board, Howard Smith Industries, Newcastle Coal Shippers and Japanese utilities.    

2.9 In 1990 PWCS purchased all of the shares in Kooragang Coal Loader Limited, thus 
making Kooragang Coal Loader Limited a wholly owned subsidiary of PWCS.  The 
PWCS shareholding was restructured and is largely represented by the present 
shareholdings, with BHP, Maritime Services Board and Howard Smith selling out.   

2.10 Today PWCS is the largest coal port in the world with a nameplate capacity of 89 
million tonnes per annum (Mtpa).24  Carrington terminal has a shiploading capacity 
of 25 Mtpa.  It has berth space for two vessels and shiploading facilities that operate 
at 2,500 tonnes per hour (tph).  Kooragang has a shiploading capacity of 64 Mtpa.  It 
has berth space for three vessels and shiploading facilities which can operate at 
10,500 tph.   

2.11 PWCS is currently owned by a number of industry participants, both directly and 
through Newcastle Coal Shippers Pty Limited (itself owned by industry participants), 
which has a 36.9 per cent shareholding.  The other major shareholders are Rio Tinto 
(through its subsidiary Coal & Allied) and Xstrata.  PWCS is also managed by Rio 
Tinto. 

2.12 PWCS leases land on which the port is situated from the NSW Government under an 
agreement which states that the port is maintained as a ‘common user facility.   

2.13 Any party who wishes to use the Port to load coal may do so, provided they sign a 
Coal Handling Services Agreement (CHSA).  The CHSA sets out the terms on which 
PWCS will provide a user with coal handling services.   

2.14 Some of the key features of the CHSA include: 

• A flat coal handling charge of A$2.70 per tonne.   

• A customer must make an application for coal handling services no later than 
14 days prior to the estimated time of arrival (ETA) of the vessel.  Provided the 
customer has complied with all of its requirements under the CHSA and 
PWCS has determined that the vessel is suitable to load, PWCS will accept the 
application.   

• Vessels are loaded on ‘turn of arrival’.  This means that vessels are loaded in 
the order of their actual time of arrival (ATA) off the Port of Newcastle.  
Under the CHSA, PWCS may change the order of vessel loading provided 

                                                 
23 Some coal is transported by truck, but the Commission understands that this requires permission from local 
government and is also generally more costly per tonne than rail transport. 
24 PWCS website: http://www.pwcs.com.au  
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certain criteria are met, eg. that the vessel will not be ready to receive coal at 
the required time.25   

Rail infrastructure 

2.15 The NSW Government owns the Hunter rail infrastructure through the Rail 
Infrastructure Corporation (RIC) (now RailCorp).26  The track is open access and 
may be used by any accredited rail operator.27  It is anticipated that the Australian 
Rail Track Corporation (ARTC) (a corporation owned by the Australian 
Government) will take out a long term lease on the infrastructure in the near future.28   

2.16 There are currently two major above-track (rolling stock) operators using the Hunter 
Valley rail track.  Pacific National is a private operator which transports freight, coal, 
industrial and agricultural products, including (at present) all coal transported by rail.  
In addition, CityRail (part of RailCorp) operates passenger services on parts of the 
track.  As of 1 January 2005 Queensland Rail (QR) anticipates also providing coal 
transport services in the Hunter Valley.29  A map of the Hunter Valley coal rail 
network is at Figure 2 below. 

2.17 The other infrastructure associated with coal transport, such as load points, is 
privately owned, usually by a mine or a coal loader.   

2.18 The Commission understands that coal producers have contracts with a rolling stock 
provider, which are usually 2 to 5 years in length. The contracts cover the amount 
paid by for the services of the rolling stock provider, but do not govern the 
mechanism which arranges for trains to be ordered.  This is arranged by the Hunter 
Valley Coal Chain Logistics Team and is discussed at 2.40 below.   

                                                 
25 CHSA clause 3.3.5. 
26 As of 1 January 2004 RIC and StateRail merged to form RailCorp.   
27 NSW Ministry of Transport submission, 5 March, p. 1. 
28 ARTC submission, 5 March, p. 4. 
29 QR Coal submission, 19 February 2004, p. 1. 
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Figure 2: the Hunter Valley coal rail network 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Source: Pacific National 

Hunter Valley Coal Chain Logistics Team 

2.19 According to PWCS, the Hunter Valley Coal Chain Logistics Team (HVCCLT) was 
created by the various coal chain players in June 2003 as a result of a joint review by 
a group known as the Integration Design Team, which involved Rail Infrastructure 
Corporation, StateRail, PWCS and Pacific National.   

2.20 The role of the HVCCLT is to maximise coal chain throughput by generating plans 
for coal movement through the coal chain from loadpoint onto ship.  It combines the 
previously separate coal chain planning functions from the various organisations. 
The HVCCLT develops plans, manages systems, reports on performance and looks 
for improvement opportunities.  

2.21 From the beginning of 2004 the structure of the organisation has been formalised 
under a memorandum of intent that provides a single independent coal chain 
planning system organised by a team that is able to make its own plans under one 
manager and that has the responsibility to act in the interest of the entire coal chain.  
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It has its own budget and non-employee costs are funded 50:50 by PWCS and Pacific 
National.  The team now comprises members from PWCS, Pacific National and 
StateRail.  Provision has been made to accommodate new coal chain parties, such as 
Australian Rail Track Corporation and Queensland Rail.30 

The Market for Coal 

2.22 The Hunter Valley produces two major varieties of black coal, being steaming (or 
thermal) coal, which is mainly used in electricity generation, and metallurgical (or 
coking) coal, which is mainly used in the production of iron and steel.  In 2003, 78 
per cent of coal exported through PWCS was steaming coal, with the remainder 
being coking coal.31 

2.23 Coal produced from different mines has different characteristics (the main one of 
concern for buyers is its ash content, which affects its efficiency when burning).  The 
Commission understands that the price paid for coal varies depending on the terms of 
each contract.   

2.24 Traditionally, competition between mines was limited as buyers had a preference for 
coal from certain mines, which reflected that buyers had configured their boilers to 
operate efficiently using a particular specification.  However, more recently greater 
market information has reduced this focus on coal from specific mines.  Instead, 
buyers have identified the characteristics of coal that underpin good boiler 
performance, and are using this information to consider whether coal from different 
mines might be substitutable.32   

2.25 Australia exported around 276 million tonnes of coal in 2002,33 of which around 72 
million tonnes was from the Hunter Valley.34  While Australia is the world’s 4th 
largest coal producer, it is the largest coal exporter, accounting for around 30 per 
cent of world trade in 2002.35  The majority of Australian coal goes to buyers in 
Asia, mainly Japan (44 per cent).36 

2.26 In 2002, the other major world producers were: 37  

• People’s Republic of China (1326 Mt); 

• USA (916.7 Mt); 

• India (333.7 Mt); 

• South Africa (276.0 Mt); 

• Russia (163.6 Mt); and  

• Poland (102.6 Mt).   

                                                 
30 PWCS submission, 1 April 2004. 
31 PWCS website: http://www.pwcs.com.au  
32 The Australian Black Coal Industry, Productivity Commission Inquiry Report 1998, p. 22. 
33 Coal Facts: 2003 edition, World Coal Institute. 
34 The application, page 1.   
35 Coal Facts: 2003 edition, World Coal Institute.   
36 Australian Black Coal Industry fact sheet, Commonwealth Department of Industry, Tourism and      
Resources.   
37 Coal Facts: 2003 edition, World Coal Institute.  These are the most recent figures available. 
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2.27 These figures pre-date the substantial reduction in coal exports from China in mid-
late 2003.  The effect of this reduction is discussed at paragraph 2.30 below.   

2.28 Coal prices throughout the world vary, depending on quality, location (affecting 
transport costs) and reliability of supply.   

2.29 Transport costs have led to the development of two regional markets, Asia (supplied 
by Australia, Canada, Indonesia and China) and Europe (supplied by the USA, South 
Africa, Poland and Columbia).  The USA and South Africa act as ‘swing markets’, 
supplying both regions depending on the level of demand (and therefore prices) in 
each region.  In times of high prices or low freight rates, other exporters including 
Australia also sell into both markets.38   

Recent developments 

2.30 A factor that is affecting commodity prices throughout the world – including in 
Australia – is China’s rapid economic growth.  China’s economy has been booming 
over recent years, leading to a substantial increase in its demand for commodities, 
particularly those which are inputs in steelmaking, including coal.  This has led to 
increased prices for these commodities on the world market.39 

2.31 While China has been a significant exporter of coal for the past several years, its 
domestic demand has also been growing.  Since mid-late 2003 China has been 
moving from selling coal on the international market to focusing on domestic 
demand.  As Excel noted in its submission: 

The rapid growth in the Chinese economy … has caused high demand for steelmaking raw 
materials, including coking coal, and the diversion of part of China’s export thermal coal 
production back into its domestic markets.40  

2.32 Similarly Donaldson stated:  

… the rate of increase [of demand for coal] has gone up significantly in the last nine 
months as a result in the reduction in the rate of growth of supply from China to the Asian 
market … The recent ‘surge’ in demand for Newcastle coal is due to the unforeseen 
withdrawal of China from recent tenders and a perception that China in the short term will 
not be a source of increased supply.41   

2.33 The rapid increase in price that has resulted from this reduction in world supply is 
outlined in Chart 1 below. 

                                                 
38 Productivity Commission report, vol 2, p. D4. 
39 See for example, ‘BHP sees China boom lasting’, Sydney Morning Herald, 16 March 2004. 
40 Excel submission, 23 February, p. 5. 
41 Donald son submission, 23 February, 2.3-2.4. 
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Chart 1: price of coal ex-Newcastle January 2003 – February 2004 
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Source: BHP Billiton submission, 5 March, p. 5. 

 

Spot markets 

2.34 Spot coal prices refer to prices paid in spot markets (that is, coal not sold under long 
term contracts).  Originally, the spot market was used by producers to sell coal that 
was surplus to contract requirements or did not meet the quality standards set in 
contracts.  However over recent years the use of the spot market has become more 
widespread. 42  The current spot market includes short term tenders (approximately 3 
months) as well as ‘one off’ sales.  Prices on the spot market vary with the short-term 
supply of, and demand for, export coal and may be more volatile than prices paid 
under long term contracts.   

2.35 Spot markets are the main markets in which coal traders participate.  In addition, 
generally, larger producers sell a greater proportion of their coal on the spot market, 
while smaller producers tend to focus more on producing under term contracts.43  
Prices on the spot market often to be higher, but usually the contract terms also 
require that higher rates of demurrage are paid.   

Exporting coal 

Contract types 

2.36 Producers (and traders) usually agree on contract terms with end users (such as coal-
fired power stations).  The Commission understands that the terms of a contract 

                                                 
42 Productivity Commission Report, p. D15.  
43 Excel submission, 23 February, p. 6. 



 20

usually cover the quality and amount of coal to be sold, the required delivery times 
and the rate of demurrage payable.   

2.37 Traditionally, the majority of Australian coal was sold to Japanese companies (either 
steel mills or power utilities) under long term contracts, with annual price and 
volume negotiations.  As stated by the Productivity Commission: 

The Japanese steel mills, operating in a coordinated manner and collectively known as the 
JSM, negotiated prices for coking coal. One of the steel mills would be appointed as the 
lead negotiator for the initial contracts with producers. Prices in subsequent contracts would 
be based on these ‘benchmark prices’, adjusted for coal quality.44 

2.38 This led to JSM terms being the benchmark for the industry.  However this system 
broke down in the mid-late 1990s.  While coal is still sold under JSM terms, a greater 
variety of other contract terms have proliferated.   

2.39 The Commission understands that most coal sold through Newcastle is on FOB (Free 
on Board) terms.  Under FOB terms, the buyer charters the vessel, although the 
producer is usually responsible for any demurrage payable.   

The process of delivering coal 

2.40 The Commission understands that generally the process for coal being loaded is as 
follows: 

• The HVCCLT develops a vessel program, determining which vessels are in the 
queue (or programmed to arrive during the designated timeframe if the queue is 
low) and when they are likely to be loaded.  The HVCCLT works on a ‘4 + 4’ 
protocol; that is, it organises the coal for the next 8 vessels to be loaded before 
allocating stockpiles or trains to vessels expected after that.   

• Referring to the vessel program, the HVCCLT allocates a stockpile at the Port 
for a particular vessel and then orders trains to go to the mines that are 
supplying the coal.   

• The trains then load the coal, transport it to the Port and where it is placed onto 
the appropriate stockpile. 

• When it is the vessel’s turn to load, the coal is reclaimed from the stockpile and 
loaded onto the vessel.    

Demurrage 

2.41 When vessels are required to wait longer than a specified time to load goods (such as 
coal) the vessel owners charge demurrage to the producers (coal mines).  There is no 
set rate of demurrage.  As Donaldson stated: 

Demurrage fees are negotiated on a ship by ship basis between the purchaser and the seller 
at the time the contract to sell the coal is entered into … There is no standard demurrage 

                                                 
44 Productivity Commission Report, p. D13. 
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price charged and the rate varies substantially.  Thus present demurrage rate for a Panamax 
shipment (around 65 000 tonnes) varies from US$9 000 to US $60 000 a day.45   

2.42 Over the past twelve months demurrage rates have increased significantly due to the 
rapid increase in demand for freight vessels.  This is mainly attributable to the 
increased demand for commodities from China, and hence for vessels to carry 
them.46 

The vessel queue at the Port of Newcastle to date 

2.43 As a result of the increased demand for coal discussed above, over the past year, the 
queue of vessels waiting to load coal at the Port of Newcastle has been increasing, 
from an average of 17 in January 2003 to around 40 in the early part of 2004.  Its 
recent peak was 52 in the week ending 22 March 2004.  Chart 2 shows the monthly 
vessel queue over the past few years.47 

Chart 2: monthly vessel queue, February 2001 – February 2004 
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Source: PWCS submission,, 10 June 2004. 

                                                 
45 Donaldson submission, 23 February, para 3.5. 
46 See for example: ‘Doubled fees chew up import advantage’, The Age, 4 December 2003.   
47 PWCS, 10 March 2004. 
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3. APPLICATION FOR AUTHORISATION BY PORT 
WARATAH COAL SERVICES 

3.1 On 5 February 2004, Port Waratah Coal Services Limited (PWCS) lodged 
applications for authorisation A90906, A90907 and A90908 with the Commission. 

3.2 Application A90906 was made using Form A, Schedule 1 of the Trade Practices 
Regulations 1974.  The application was made under section 88(1) of the TPA for 
authorisation to make and give effect to a contract, arrangement or understanding, 
where the provision is, or may be, an exclusionary provision within the meaning of 
section 45 of the TPA.   

3.3 Broadly, an exclusionary provision exists where the proposed contract, arrangement 
or understanding is made by businesses (at least two of whom are competitors) for 
the purpose of preventing, restricting or limiting the supply of services to particular 
persons or classes of persons by all or any of the parties to the contract, arrangement 
or understanding.48 

3.4 Application A90907 was made using Form B, Schedule 1 of the Trade Practices 
Regulations 1974.  The application was made under subsection 88 (1) of the TPA, 
and sought authorisation to make and give effect to a contract or arrangement, or 
arrive at an understanding, a provision of which would have the purpose, or would 
have or might have the effect, of substantially lessening competition within the 
meaning of section 45 of the TPA.   

3.5 Application A90908 was made using Form D, Schedule 1 of the Trade Practices 
Regulations 1974.  The application was made under subsection 88 (7) of the TPA, 
and sought authorisation to engage in conduct to which sections 45D, 45DA or 45DB 
might apply. 

3.6 Broadly, section 45D prohibits (as appears to be relevant to PWCS’s application): 

• a person engaging, in concert with a second person, in conduct that hinders or 
prevents a third person supplying goods to a fourth person49 where that conduct 
is engaged in for the purpose, and would have or be likely to have the effect, of 
causing substantial loss or damage to the business of the fourth person.  

3.7 Broadly, section 45DA prohibits (as appears to be relevant to PWCS’s application): 

• a person engaging, in concert with a second person, in conduct that hinders or 
prevents a third person supplying goods or services to a fourth person50 where 
that conduct: 

- is engaged in for the purpose, and would have or be likely to have the 
effect, of causing a substantial lessening of competition in any market in 
which the fourth person supplies or acquires goods or services; and 

                                                 
48 Section 4D, Trade Practices Act 1974. 
49 The fourth person must not be an employer of the first or second person. 
50 The fourth person must not be an employer of the first or second person. 
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- would have or be likely to have the effect of causing substantial loss or 
damage to the business of the third or fourth person. 

3.8 Broadly, section 45DB prohibits (as appears to be relevant to PWCS’s application): 

• a person, in concert with another person, from engaging in conduct for the 
purpose, and having or being likely to have the effect, of preventing or 
substantially hindering a third person (who is not an employer of the first 
person) from engaging in trade or commerce involving the movement of goods 
between Australia and places outside Australia. 

3.9 Some interested parties have argued that the applications were invalidly lodged as 
they were not ‘on behalf of’ all the required industry participants.  The Commission 
notes that PWCS has not sought authorisation on behalf of any other party.   

3.10 However, the Commission notes that on the application forms, PWCS has indicated 
that any producer of coal for export through the Port of Newcastle or exporter of coal 
from the Port of Newcastle may be a party to the conduct.  Under s 88(6) of the TPA, 
any authorisation granted to a corporation is automatically extended to cover any 
other party to the conduct.  
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4. THE CAPACITY DISTRIBUTION SYSTEM 

4.1 The proposed Capacity Distribution System (the System) – as set out in Newcastle 
Export Coal Capacity Distribution System – Objectives, Principles and Protocols (12 
March 2004) (the Protocol) is outlined below. 

The System’s operation  
Administration of System 

4.2 The System will be administered by an independent Administrator appointed by the PWCS 
Board.51 Accenture has been appointed to administer the System. 

Objectives of the System 

4.3 The objectives of the System include to:  

• reduce the vessel queue at the Port of Newcastle as soon as is reasonably practicable;  

• achieve maximum coal throughout while minimising demurrage; and 

• be fair and equitable.52   

Duration of the System 

4.4 The System initially applies to all coal delivered by rail to PWCS from midnight on the 
day before the commencement date until midnight on 31 December 2004.53 

4.5 During September 2004 the PWCS Board will review the System to determine whether it 
should continue into 2005.  Any decision to continue will take into account any 
recommendations made by the Administrator and any submissions received from coal 
producers or customers prior to 1 September 2004.54  A key indicator will be whether the 
vessel queue is forecast to exceed what is, in PWCS’s view, and acceptable operational 
queue.55 

Calculation of coal producer loading allocations under System 

4.6 Each Hunter Valley coal producer must ensure that there is a loading allocation for all coal 
sought to be loaded onto vessels arriving at PWCS while the System is in operation.56 

4.7 Broadly, loading allocations are determined by dividing the available capacity of the 
Hunter Valley coal chain between coal producers in proportion to each producer’s forecast 
of the amount of coal it wishes to export through PWCS. 

 

                                                 
51 Clause 2.1, Newcastle Export Coal Capacity Distribution System – Objectives, Principles and Protocols, 12 
March 2004. 
52 Clause 2.3 (a), (b), (c). 
53 Clause 2.4. 
54 Clause 14.1 
55 Clause 14.2. 
56 Clause 3.1, Schedule 9.1-9.4. 
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4.8 PWCS determines available capacity by: 

• calculating a base volume for capacity for 2004 based on actual rail performance 
from 1 September 2003 to 31 January 2004; 

• this base volume is adjusted for planned outages and estimated improvement gains;  

• the amount of coal due to be loaded onto vessels in the queue as at 31 December 
2003 is then deducted.57 

4.9 Forecasts provided by coal producers in August 2003 to Barlow Jonker are used as a 
measure of the amount of coal they wish to export in 2004.58  PWCS submits that these 
forecasts indicate that coal producers wish to export 88 million tonnes in 2004.59 

4.10 The Administrator then calculates the pro-rata reduction to be applied to these forecasts so 
that total amount of coal sought to be exported is equal to available capacity.60 

4.11 Loading allocations for each Producer are then determined by applying the pro-rata 
reduction to each producer’s forecast and adding the tonnage each producer has in the 
queue on 31 December 2003.61   

4.12 Annual loading allocations are distributed between quarters 2, 3, and 4.   

4.13 Broadly, for larger producers (with a forecast requirement, excluding road coal, of more 
than 3.5 million tonnes), their loading allocation for quarter 2 is calculated by: 

• dividing their annual loading allocation by two; and: 

• subtracting the amount of coal supplied to PWCS in quarter 1 plus the coal the 
producer had in the queue as at 31 December 2003. 62 

4.14 Allocations for quarters three and four are calculated by dividing annual loading 
allocations by four.63   

4.15 Broadly, quarterly loading allocations for smaller producers (with a forecast requirement, 
excluding road coal, of less than or equal to 3.5 million tonnes), are calculated by: 

• subtracting the amount of coal supplied to PWCS in quarter 1 plus the coal the 
producer had in the queue as at 31 December 2003 from the producer’s annual 
loading allocation;  

• dividing this amount by the number of days between 2 April and 31 December 2004; 
and 

• multiplying this amount by the number of days in quarters 2, 3 and 4 respectively.64   

                                                 
57 Clause 4.1; Schedule 2, clauses 1 and 2. 
58 Schedule 3, clause 1.   
59 PWCS submission, 1 March 2004, p. 7. 
60 Schedule 4, clause 1.1.   
61 Schedule 4, clause 1.2.  
62 Schedule 4, clause 1.3. 
63 Ibid. 
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4.16 A professional audit firm appointed by PWCS audits the above calculations.65 

Redistribution of loading allocations across quarters 

4.17 Subject to the exception in paragraph 4.19, quarterly loading allocations may only be used 
in the relevant calendar quarter.66 

4.18 Producers may reallocate a portion of a quarterly loading allocation as long as the portion 
is no greater than plus or minus 90,000 tonnes.  Loading allocations that are reallocated 
under this arrangement are not available for exchange with other parties.  If material 
queues are created by uneven usage of loading allocations, the Administrator may 
recommend that the System be amended.67 

Exchanging allocations with other coal producers 

4.19 Immediately after loading allocations are determined, there is a period in which coal 
producers can seek to redistribute their loading allocation across quarters by exchanging 
allocations with other producers.68  This process will be facilitated by the Administrator.   

4.20 In addition to any redistribution of loading allocations initially, throughout the operation of 
the System, Producers may exchange loading allocations amongst themselves.69  Proposed 
exchanges must be notified to the Administrator, who is only bound to accept an exchange 
if it keeps the system in balance in accordance with the objectives of the System.70 

Unused loading allocations  

4.21 If a Producer will have unused loading allocation greater than 90,000 tonnes at the end of a 
quarter, it must notify the Administrator as soon as practicable after becoming aware of 
this to allow the unused allocation to be re-allocated to remaining coal producers on a pro-
rata basis.71 

4.22 If the Administrator is not notified, then an amount equivalent to the unused allocation will 
be deducted from the producer’s loading allocation for the next quarter as compensation to 
other users.  The amount deducted will be shared among coal producers on a pro-rata 
basis.72   

                                                                                                                                                         
64 Ibid.   
65 Schedule 4, clauses 2 and 4. 
66 Schedule 7, clause 1. 
67 Schedule 7, clause 2. 
68 Clause 7.1 and Schedule 5. 
69 Clause 8.1. 
70 Schedule 6.   
71 Schedule 8, clause 1. 
72 Ibid. 
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Late vessels 

4.23 If:  

• a vessel arrives at PWCS in the quarter immediately following the quarter it was 
scheduled to arrive; and 

• the Administrator considers that loading the vessel is likely to cause an adverse effect 
on the efficient operation of the System or create an outcome that is otherwise 
contrary to the objectives of the System, 

PWCS shall be entitled to refuse to load the vessel.73   

Dispute resolution 

4.24 The dispute resolution procedures set out in section 2.15 of the Coal Handling 
Services Agreement are available except in situations where the Administrator is 
acting as an expert.   

4.25 These situations include, for example, when the Administrator is calculating the 
available capacity for 2004 and each Producer’s loading allocation,74 adjusting the 
coal chain capacity upwards or downwards,75 determining the Forecast Requirement 
of a New Producer,76 redistributing forfeited loading allocations77 or determining 
whether to load a vessel that arrives after the end of the quarter.78   

Co-ordination with rail network 

4.26 HVCCLT will continue to endeavour to schedule rail movements to correspond with 
loading requirements at PWCS.79 

Changes in Hunter Valley coal chain capacity and the amount of coal sought to be 
exported 

4.27 If there is an increase in Hunter coal chain capacity, each producer’s loading allocation 
will be increased on a pro rata basis.80   

4.28 If there is a decrease that PWCS assesses is permanent (that is, it is not expected to be 
made up within the relevant month) the Administrator will determine whether there should 
be an appropriate pro rata reduction in loading allocations to ensure the System’s 
objectives are achieved.81  Any reduction will occur as soon as possible after the event, but 
any shipments that have already been accepted by PWCS will not be affected.82  If the 

                                                 
73 Schedule 9 clauses 5-6. 
74 Schedule 2 and Schedule 4. 
75 Schedule 2 paragraphs 5, 7, 9. 
76 Schedule 3, paragraph 2. 
77 Schedule 8, paragraph 1. 
78 Schedule 9, paragraph 6. 
79 Schedule 10, clause 2.   
80 Schedule 2, clause 5. 
81 Schedule 2, clause 7. 
82 Schedule 2, clause 8.   
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decrease is recovered, the Administrator will increase all loading allocations on a pro rata 
basis.83 

4.29 At any time, the Administrator may review, among other things, coal producers’ export 
forecasts and coal chain capacity.  After inviting submissions from PWCS, coal producers 
and traders, it may make appropriate adjustments.84    

Amendments to the System 

4.30 The Administrator will monitor the System and consult with Producers and customers 
regularly on the operation and outcomes of the System.85   

4.31 The Administrator may make recommendations to the PWCS Board to vary the operation 
aspects of Protocol (set out in the Schedules to the Protocol) that are necessary or desirable 
to meet the objectives of the System or facilitate the System’s effective operation.86   

4.32 Any decision by the Board to vary the operational aspects of the Protocol will take into 
account recommendations by the Administrator.87   

4.33 If the Board determines that a proposed variation will not have a substantial adverse effect 
on any coal producer and is consistent with the objectives of the System, the variation may 
be made by resolution of the Board without the need to consult with customers.88  The 
Board must, in accordance with the Coal Handling Services Agreement, consult coal 
producers and traders before making any other variations to the Protocol.89  PWCS will 
notify all customers of any variation to this document.90 

Management of the System 

4.34 The Administrator will maintain a register of details of the usage of each Producer’s 
loading allocation.91  PWCS and its authorised representatives may access this register at 
any time.92 

                                                 
83 Schedule 2, clause 9.   
84 Schedule 4, clause 6. 
85 Clause 13.1. 
86 Clause 13.2. 
87 Clause 13.3. 
88 Clause 13.4. 
89 Clause 13.5. 
90 Clause 13.6. 
91 Schedule 7, clause 3. 
92 Schedule 7, clause 4.  
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5. SUBMISSIONS RECEIVED BY THE COMMISSION  

Pre draft determination 

5.1 PWCS provided a supporting submission with its application for authorisation.   

5.2 The Commission also sought submissions from around 50 interested parties involved in 
the coal chain, including coal producers, traders, rail operators and unions.  The 
Commission received 47 submissions in response. 

Post draft determination  

5.3 The Commission again sought submissions from interested parties following the draft 
determination.  PWCS provided a written submission on 10 June 2004.   

5.4 In addition to the oral submissions received at the pre-decision conference, the 
Commission also received another 20 written submissions from interested parties and 
held several more meetings as requested by interested parties.  A list of meetings is at 
Attachment B.   

5.5 PWCS submitted that ‘three out of the four “larger” producers support the CDS’ and 
‘five of the nine [smaller producers] have publicly or privately indicated to PWCS their 
support of the CDS’.93  The Commission received submissions opposing the System 
from: 

• BHP Billiton; 

• Camberwell Coal; 

• Donaldson Coal; 

• Excel/Wambo Coal; 

• AMCI; 

• Southland; and 

• Lake Coal. 

5.6 The Commission received submissions supporting the System from: 

• Coal & Allied; 

• Xstrata; and 

• Gloucester Coal. 

5.7 The Commission understands that some producers who did not provide submissions 
support the System, while others are neutral.   

5.8 The views of PWCS and interested parties are outlined in the Commission’s evaluation 
of the proposed System in Chapter 7.  

                                                 
93 PWCS submission, 10 June 2004, p. 2. 
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6. THE PUBLIC BENEFIT TEST 

6.1 The Commission may only grant authorisation where the relevant public benefit test in 
section 90 of the TPA is satisfied.  

Application A90906 

6.2 PWCS lodged application for authorisation A90906 under sub-section 88(1) of the TPA 
to make and give effect to a contract, arrangement or understanding, a provision of 
which is or may be an exclusionary provision within the meaning of section 45 of the 
TPA. 

6.3 Section 90(8) of the TPA provides that the Commission shall not make a determination 
authorising a proposed exclusionary provision of a contract, arrangement or 
understanding, unless it is satisfied in all the circumstances that the proposed provision 
would result or is likely to result in such a benefit to the public that the proposed 
contract, arrangement or understanding ought be authorised. 

Application A90907 

6.4 PWCS lodged application for authorisation A90907 under subsection 88(1) of the TPA 
to make and give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would have or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the TPA.   

6.5 The relevant public benefit test for this application is found in sub-section 90(6).  This 
section provides that the Commission may grant authorisation to a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
if it is satisfied that: 

• the provision of the proposed contract, arrangement or understanding would be 
likely to result in a benefit to the public; and 

• this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would be likely to result if the proposed 
arrangement was made and the provision concerned was given effect to.  

Application 90908 

6.6 PWCS lodged application A90908 under subsection 88 (7) of the TPA to engage in 
conduct to which sections 45D, 45DA or 45DB might apply. 

6.7 Section 90(8) applies to authorisations lodged pursuant to section 88(7).  The test set 
out in s 90(8) is discussed at 6.3 above.   

Application of the tests 

6.8 While there is some variation in the language between the test in s 90(6) and the test in 
s 90(8), the Commission has until now adopted the previous view of the Trade 
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Practices Tribunal (now the Australian Competition Tribunal) that, in practical 
application, the tests are essentially the same.94 

6.9 This view has now been reconsidered by the Australian Competition Tribunal (the 
Tribunal) and it has found that the two tests are not precisely the same.95  In particular 
the Tribunal considered that the test under section 90(6) was limited to a consideration 
of those detriments arising from a lessening of competition.  It was the Tribunal’s view 
that the test under section 90(8) was not so limited. 

6.10 However, with respect to PWCS’s applications, the Commission is satisfied that any 
public detriment from the System can, directly or indirectly, be linked to a lessening of 
competition.  Consequently, the differences in the tests identified by the Tribunal do 
not affect the assessment of the current applications. 

Definition of public benefit and public detriment 

6.11 Public benefit is not defined by the TPA.  However, the Tribunal has stated that the 
term should be given its widest possible meaning.  In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic goals of 
efficiency and progress.96 

6.12 Similarly, public detriment is not defined in the TPA but the Tribunal has given the 
concept a wide ambit.  It has stated that the detriment to the public includes: 

…any impairment to the community generally, any harm or damage to the aims pursued by 
the society including as one of its principal elements the achievement of the goal of economic 
efficiency.97 

Future with-and-without test 

6.13 The Commission also applies the ‘future with-and-without test’ established by the 
Tribunal to identify and weigh the public benefit and anti-competitive detriment 
generated by arrangements for which authorisation has been sought.    

6.14 Under this test, the Commission compares the public benefit and anti-competitive 
detriment generated by arrangements in the future if the authorisation is granted with 
those generated if the authorisation is not granted.  This requires the Commission to 
predict how the relevant markets will react if authorisation is not granted.  This 
prediction is referred to as the counterfactual. 

Term of authorisation 

6.15 Section 91(1) of the TPA allows the Commission to grant authorisation for a specific 
period of time.   

                                                 

 94 Re Media Council of Australia (No 2) (1987) ATPR at 40-774; Re 7-Eleven Stores Pty Ltd (1994) ATPR 41-357. 
95 Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.   
96 Re 7-Eleven Stores; Australian Association of Convenience Stores Incorporated and Queensland Newsagents 
Federation (1994) ATPR ¶ 41-357 at 42677 
97 Ibid at 42683. 



 32

6.16 The Commission may authorise different aspects of conduct for which authorisation is 
sought for different periods. 

Conditions 

6.17 Section 91(3) allows the Commission to grant authorisation subject to conditions.  
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7. COMMISSION EVALUATION 

Market definition 
7.1 The first step in assessing the effect on competition of the conduct for which 

authorisation is sought is to consider the relevant market(s) in which that conduct 
occurs.   

7.2 However, depending on the circumstances, the Commission may not need to 
comprehensively define the relevant markets as it may be apparent that a net public 
benefit will or will not arise regardless of the scope of the defined market.  

7.3 PWCS stated that it considers the relevant market to be the global market for coal, or, 
at least the export market for coal.98  However Donaldson Coal stated that the relevant 
market must be: 

the coal producers who use the terminals and services of PWCS.  It is this market that will be 
detrimentally affected by the proposal.  As a result, the global coal market will also suffer.99   

7.4 Noble Australia supported Donaldson’s view.100 

7.5 In its 1998 decision, the Commission accepted that the market definition was the 
provision of coal loading services for bulk coal carrying ships in the Newcastle area.101   

7.6 In the draft determination, the Commission found that both the markets discussed 
would potentially be affected by the System.  The source of any public detriment would 
be the System’s effect on coal producers’ and traders’ access to coal loading services at 
the Port of Newcastle.  However, public detriment from a lessening of competition 
would primarily be realised in the market for coal.   

Market for coal loading facilities 

7.7 In the draft determination, the Commission described the relevant service broadly as 
being the supply of coal receival, storage and loading services.  The geographic market 
appeared to be, in broad terms, the Hunter Valley.  PWCS is at present the only 
provider of coal handling services at the Port of Newcastle.   

7.8 Any coal producer that signs a Coal Handling Services Agreement (CHSA) with 
PWCS may use PWCS’s services.  In particular, the CHSA provides that coal 
producers pay a flat charge for each tonne of coal shipped through the port (currently 
$2.70 per tonne).102 

                                                 
98 PWCS submission, 5 February 2004, p. 3. 
99 Donaldson Coal submission, 23 February 2004, para 4.9. 
100 Noble Australia submission, 23 February 2004, p. 7. 
101 Final determination, Port Waratah Coal Services, 25 March 1998, p. 19. 
102 Clause 2.3.1 and Annexure 4A, Coal Handling Services Agreement, Attachment G to PWCS supporting 
submission, 5 February 2004. 
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Market for coal 

7.9 In respect of the product market, as discussed at paragraph 2.22, the majority of coal 
produced in the Hunter Valley is steaming (or thermal) coal, although there is also 
some coking coal produced.   

7.10 However, the Commission did not receive any submissions detailing any significant 
differences in the markets for steaming and coking coal.  In addition, given that the 
System affects both varieties, the Commission did not consider it is necessary to define 
the product market in any greater detail than noting it is the market for coal.   

7.11 In respect of the geographic market, the Commission noted that it has recognised the 
existence of international and worldwide markets in other applications for authorisation 
relating to traded commodities.  For example, in its determination for applications for 
authorisation A70015, A70016 and A70017 lodged by BHP Billiton Minerals Pty Ltd, 
the Commission accepted that the relevant market for the purposes of the applications 
was the worldwide market for the production and supply of iron ore.103 

7.12 It noted that it is possible that the relevant geographic market is the Asian or Pacific 
market for coal, as this is generally the destination of most Australian export coal.  
However, during periods of high demand (such as at present), Australian coal is likely 
to be purchased by buyers in regions outside of Asia.  PWCS’s statistics on export 
tonnes by destination for 2003 appeared to support this, with some 20 per cent of 
tonnes going to Europe or other destinations (presumably some of which are outside of 
Asia).104   

7.13 However, as is the case with the product market, the Commission did not consider it 
was necessary to resolve this issue, as it considered that any net public benefit will or 
will not arise regardless of whether the geographic market is defined as the worldwide 
or Asian markets for coal.   

Post draft determination 

7.14 The Commission did not receive any significant additional information on market 
definition following the draft determination.  As such it will use the same market 
definition in this final determination (although market definition is not central to the 
analysis of PWCS’s applications for authorisation).   

Consideration of these applications for authorisation 
7.15 PWCS has sought authorisation for the Capacity Distribution System until 31 

December 2005, although the current allocations only apply for 2004 at this stage.  

7.16 PWCS submitted that: 

The proposed solution applies to the 2004 calendar year and, subject to progress and 
development of a medium term solution, it is proposed that the solution will continue into 
2005 if the vessel queue persists.105 

                                                 
103 Final determination, BHP Billiton Minerals Pty Ltd, 5 March 2003. 
104 PWCS website: http://www.pwcs.com.au  
105 PWCS submission, 5 February 2004, p. 13 
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7.17 The Commission considers that the effects of the System are likely to be different in 
2004 compared to 2005.  As such, the following discussion relates to 2004.  This 
determination discusses the impact of the System in 2005 separately at paragraph 
7.330. 

The counterfactual for 2004 
7.18 As noted in Chapter 6, in order to identify and measure the public benefit and public 

detriment generated by conduct, the Commission applies the ‘future with-and-without 
test’.  This involves identifying a counterfactual; that is, making a prediction as to what 
will happen if authorisation is denied.  The Commission makes a judgement as to what, 
on the information and evidence before it, is the most likely situation without the 
authorisation, as in some cases there may be some debate about which of a number of 
different alternative scenarios is the most likely outcome if authorisation is not granted.   

7.19 The Commission then compares the public benefit and public detriment arising in the 
future if authorisation is granted with the public benefit and detriment arising under the 
counterfactual.   

7.20 As regards PWCS’s application, the first issue relating to the counterfactual is whether 
a significant queue will persist during 2004 if authorisation is denied.  If the queue was 
likely to dissipate of its own accord, then the claimed public benefits arising from the 
PWCS’s Capacity Distribution System would be substantially diminished, or may not 
arise at all.  However, if the queue is likely to persist or even increase, then there is at 
least the potential for the System to generate a public benefit (if one accepts the 
reduction of the queue and associated demurrage are public benefits).   

7.21 Four factors are relevant: 

• the amount of coal that coal producers and traders are likely to seek to export (as 
measured by the number of coal ship arrivals); 

• the ability of producers to meet their forecasts; 

• the likely capacity of the rail system to transport coal from coal mines to PWCS’s 
coal loading terminals; and  

• the likely capacity of PWCS to load coal onto coal ships. 

Level of demand for Hunter Valley coal, and the ability of producers to meet this demand 

Pre draft determination submissions 

7.22 PWCS estimated that Hunter Valley coal producers would seek to export 88 million 
tonnes through the port of Newcastle in 2004.106  This figure represents forecasts for 
2004 made by Hunter Valley coal producers in July and August 2003.  These forecasts 
were provided to a consultancy engaged by PWCS, Barlow Jonker.  PWCS requested 
these forecasts for planning purposes.107   

                                                 
106 PWCS supporting submission, 5 February 2004, para 3.18; PWCS submission, 1 March 2004, p. 5. 
107 PWCS supporting submission, 5 February 2004, para 4.10. 
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7.23 Since Barlow Jonker has also issued its own estimate of likely exports (for clarity, the 
estimates provided by producers will be referred to as the ‘Producer Forecasts’, while 
the Barlow Jonker estimates will be referred to as the ‘Barlow Jonker Forecasts’).   

7.24 PWCS submitted that the Producer Forecasts comprise: 

a relatively low Q1 and Q2, followed by a 1.5 million tonne per quarter increase for Q3 and Q4 
with the commissioning of new mines and ramping up of other mines later in the year.108 

7.25 PWCS submitted that the Producer Forecasts “represent producers’ own best estimates 
as to their likely sales during 2004”.109  It further submitted that: 

• since August 2003, coal ships have been arriving at the port at annualised rate of 
81mtpa;110  

• ‘spot coal prices are at levels not seen since 1987 in real terms… as the export coal 
market has tightened dramatically in the last six months’;111 and 

• ‘in November 2003, PWCS contacted all producers to confirm production 
estimates.  Aggregate demand estimates were within 2 per cent of the Producer 
Forecasts figures, with only minor variations by producer.  January 2004 arrival 
rates were 84 million tonnes (annualised), which is within 1 per cent of the 
Producer Forecasts figures’.112 

7.26 However BHP Billiton submitted that: 

The Barlow Jonker [Producer Forecasts] and other figures have been compiled from producer 
marketing estimates, which commonly have some ‘upside’ in them.  The history of Newcastle 
port forecasts clearly indicates overstating.  For example, the Barlow Jonker submission of late 
1999 for the period YEM 2001 had a shippers’ forecast of some 75.9 million tonnes for the 
period.  The actual shiploading for the period was 67.7 million tonnes.  Even allowing for a queue 
of 1.0 million tonnes at the end of this period, the shippers’ forecast was some 7.2 million tonnes 
overstated.113 

7.27 PWCS also provided Chart 3 showing various forecasts for the amount of coal 
producers would seek to export in 2004.114   

 

                                                 
108 PWCS submission, 30 March 2004, p. 3. 
109 PWCS submission, 1 March 2004, p. 7. 
110 PWCS supporting submission, 5 February 2004, para 3.14. 
111 PWCS submission, 1 March 2004, p. 5. 
112 PWCS submission, 1 March 2004, p. 7. 
113 BHP Billiton submission, 23 February 2004, p. 7.  See also QR submission, 4 March 2004, pp. 1-2. 
114 PWCS supporting submission, 5 February 2004, Attachment C. 
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Chart 3: PWCS tonnage forecasts, 2003 – 2008. 

 

7.28 The New South Wales Department of Mineral Resources submitted that: 

Since the most recent surge in prices it is believed that many companies wish to further increase 
their budget estimates to capitalise on the current high coal prices.  Evidence for this is the ship 
arrivals for January 2004 which if maintained would annualise at close to 100 million tonnes.  In 
summary, using the conservative October budget forecasts for exports, there is a desire to ship 
approximately 88 million tonnes of coal…115 

7.29 Donaldson Coal submitted that it had: 

commissioned an independent report on a mine by mine basis… from an independent and highly 
regarded coal industry forecaster which estimates total exports for the 2004 calendar year will be 
75.8 million tonnes with a high case forecast at 81.8 million tonnes and a low case forecast at 
73.2 million tonnes.116 

7.30 Donaldson Coal requested that its report remain confidential and the Commission has 
granted this request. 

7.31 Ellemby Resources submitted that: 

the suggested figure of 85 million tonnes, with an increase of 10 million tonnes 
from 2003, appears to be a fabrication which cannot be explained.117 

 

                                                 
115 Department of Mineral Resources submission, 23 February 2004, p. 1. 
116 Donaldson Coal submission, 23 February 2004, p. 6. 
117 Ellemby Resources submission, 23 February 2004, p. 1. 
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7.32 In response to concerns about its use of producer forecasts for 2004, PWCS submitted 
that:  

Each year for a number of years, PWCS has retained Barlow Jonker to provide forecasts of 
demand.  In turn, Barlow Jonker have obtained and reviewed forecasts from individual producers 
(on a confidential basis) and used these forecasts together with a review of the market to prepare 
its own forecasts of exports from Newcastle…   

While PWCS used the Barlow Jonker export forecast of 75.8Mt for its financial budgeting 
purposes, these figures were predicated on a low increase in total seaborne thermal coal and 
strong competitive pressure on Newcastle suppliers, particularly from China…    

In practice, the Barlow Jonker assumptions have proved to be overly conservative having 
particular regard to the increased global demand.  Export demand for thermal coal has grown at 
rates closer to the high historical rates rather than the low rate forecast by Barlow Jonker.  
Secondly, export competition from China has been moderated by strong domestic demand in that 
country.  The result is an international coal market whose tightness is unprecedented, but is also 
not forecast to decrease.  This is evidenced, among other factors, by the rapid increase in prices 
for coal sourced from Newcastle. 

PWCS does not believe that use of the production forecasts as provided by producers to Barlow 
Jonker will overestimate demand.118   

7.33 PWCS further submitted the following table.119 

Table 2: Comparison between forecasts and actual vessel arrivals - Q1 2004 
 Aug-Dec 03 Jan - Mar 04 Total 

Producer Forecasts (Mt) 34.08 20.10 54.18 

Barlow Jonker Forecast (Mt) 32.47 18.84 51.31 

Actual ship arrivals (Mt) 33.77 20.35 54.42 

Comparison to Producer -1% 1% 0% 

Comparison to Barlow Jonker 4% 8% 6% 

Notes:   
1.  Producer forecast adjusted to exclude Southland from 1/1/04 
2.  BJ forecast for Q1 derived by taking daily rate from annual forecast 

 

Commission’s view in draft determination 

7.34 In its draft determination, the Commission recognised that there is a significant degree 
of uncertainty about any conclusion reached on the likely level of coal ship arrivals at 
the Port of Newcastle during 2004.  However, given that: 

• PWCS’s forecast is consistent with actual vessel arrivals in the first quarter of 2004; 
and 

                                                 
118 PWCS submission, 30 March 2004, pp. 1-2. 
119 PWCS submission, 30 March 2004, p. 2. 
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• more significantly, to the Commission’s knowledge, no coal producer has indicated 
that its coal ship arrivals are now expected to be less than the PWCS forecast; 

the most appropriate conclusion it could reach was to accept PWCS’s forecast that, 
without the System, coal ship arrivals during 2004 will total around 88 million tonnes. 

Post draft determination submissions 

7.35 Following the draft determination, Donaldson Coal submitted that forecast demand was 
overstated, and that the high demand seen in quarter 1 had since fallen because:   

In the first quarter of 2004, Japanese coal buyers exercised provisions, known as “10 per cent 
plus clauses” in their term contracts with coal producers to purchase additional 10% volumes 
at agreed contract prices, not spot prices.  This occurred mainly in the last quarter of the 
Japanese financial year.  These rights have since expired.120 

7.36 Donaldson also argued that: 

• given that sales are usually placed at least 3 months in advance, current ship 
arrivals ‘reflect ordering patters from December 03 and January 2004 or 
earlier;’121 Donaldson consequently appears to be arguing that demand had 
commenced falling before the System commenced; and 

• ‘the onset of the Northern Hemisphere summer will lead to a reduction in demand 
for coal’.122 

7.37 However PWCS argued that demand for Hunter Valley coal will remain strong.123  It 
believes that most ‘ten per cent plus’ clauses have been removed from contracts in the 
past two years.124   

7.38 Donaldson also expressed doubt about whether some mines would be able to produce 
sufficient coal to meet their export forecast.125 

7.39 Noble stated: 

… Hunter Valley coal mines are running at record and maximum levels and in recent times 
several large producers have been unable to meet their vessels.  This is becoming a feature of 
‘day-to-day’ deliveries to the Port… the limiting mechanism on the queue at this time, where 
rail haulage is running at record levels, will be coal mining keeping up with demand.  
Production limitations will be the determining influence on whether we have a queue or 
not.126 

                                                 
120 Donaldson submission, 21 May 2004, p. 5. 
121 Donaldson submission, 21 May 2004, p. 3. 
122 Donaldson submission, 21 May 2004, p. 4. 
123 PWCS submission, 10 June 2004, p. 20. 
124 PWCS submission, 10 June 2004, p. 27. 
125 Donaldson submission, 21 May 2004, pp. 3-4. 
126 Noble submission, 14 May 2004, p. 4. 



 40

7.40 BHP Billiton noted that producer stockpiles had fallen ‘very rapidly’ since the 
beginning of 2004 and stated:  

Stock in the system is reducing as producers have sought to maximise sales in a period of 
high prices.  This has involved effectively selling forward a position that could not be 
sustained.127 

7.41 Interested parties also claimed that some producers were unlikely to be able to meet 
their export forecast, because: 

• their ability to export 100 per cent or more of their forecast tonnages in quarter 1, 
which they state would only have been possible if other producers had exported 
less than their forecasts;128 and 

• the willingness of producers to sell allocation.129 

7.42 However Coal & Allied stated: 

In the current strong market environment, producers are likely to seek to export more coal 
than initially forecast, not less, which would otherwise further exacerbate the current capacity 
constraint. In this current market environment, the notion that inefficient producers will be 
rewarded is most unlikely, especially as all producers have been cut back based on forecasts 
produced when the market was still ‘weak’. In that weak market, CNA contends that the ‘less 
efficient’ higher cost mines would have factored in the then low price into their production 
planning, just as the lower cost producer would have factored in its ability to continue to 
produce at higher levels regardless of the low price.130 

7.43 In response to statements by interested parties, PWCS submitted: 

• prices for coal from Newcastle are at unprecedented levels despite the increase in 
physical throughput achieved at the port compared to 2003;131 

• actual ship arrivals for Q1 2004 were 1% above producer forecasts for that 
period;132 

• exports have continued to increase above the levels achieved in January (e.g. 
exports in April were 7% higher than January, and a new port record, despite 
being only a 30 day month);133 

• ‘if a producer was able to export 100% of its budgeted exports during Q1 (which 
PWCS certainly cannot guarantee to any producer at this time), that ability 
clearly came at the expense of other producers who were not able to forecast their 
export tonnes’;134 

                                                 
127 BHP Billiton submission, 3 June 2004, pp. 1. 
128 Camberwell submission, 6 May 2004 p. 4; 14 May 2004 p. 4, Wambo submission, 6 May 2004 p. 4; 14 May 

2004 p. 4, Donaldson submission, 21 May 2004, pp. 3-4. 
129 BHP Billiton submission, 30 April 2004, p. 2, Wambo submission, 6 May 2004, p. 4, Camberwell submission, 6 

May 2004, p. 4. 
130 Coal & Allied submission, 17 May 2004, p. 6. 
131 PWCS submission, 10 June 2004, pp. 15. 
132 PWCS submission, 10 June 2004, pp. 14. 
133 PWCS submission, 10 June 2004, pp. 14. 
134 PWCS submission, 10 June 2004, p. 18. 
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• there is no evidence that global demand for coal will weaken, particularly as coal 
prices remain high and China has recently decided to remove subsidies for export 
[coking] coal;135 

• it is evident that producers can produce their allocations136;  

• in response to BHP Billiton’s submission about falling stockpiles, PWCS 
submitted: 

BHP Billiton has low stocks, but maintains its own forecast provided to Barlow Jonker 
were understated and asserts it can increase production in the absence of the CDS. …  
However, PWCS is at a loss to explain why BHP Billiton, without evidence, draws the 
opposite conclusions about other producers from the same evidence.137 [emphasis in 
original] 

• stockpiles are not at historically low levels138 as demonstrated in Chart 4 below; 

 

 

 

 

 

 

 

 

 

 
Source: PWCS submission, 10 June 2004, p. 16. 

• it was not aware of any sales of allocation;139 and 

• ‘… in weak markets, producer estimates naturally overestimate outcomes as not 
all coal can be sold.  By contrast, in tight markets, when all coal can be sold, 
producer estimates closely track demand.’140 

                                                 
135 PWCS submission, 10 June 2004, p. 21.  See also ‘Govt’ Pledges to Cool Coke’, China Daily, 24 May 2004 

http://www.china.org.cn  
136 PWCS submission, 10 June 2004, p. 17. 
137 PWCS submission, 10 June 2004, p. 15. 
138 PWCS submission, 10 June 2004, p. 15. 
139 PWCS submission, 10 June 2004, p. 35. 
140 PWCS submission, 10 June 2004, p. 18. 
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Commission’s view 

Likely level of coal ship arrivals in 2004 

7.44 The Commission recognises that there is a significant degree of uncertainty about any 
conclusion reached on the likely level of coal ship arrivals at the Port of Newcastle 
during 2004.  While some level of uncertainty is always inherent in determining 
counterfactuals (given they constitute a judgement about the future), in the current 
matter, this uncertainty is exacerbated by the apparent volatility of the export coal 
market.   

7.45 Despite this, the Commission is satisfied, on balance, that sufficient information is 
available for it to form a view on the likely level of export demand for Hunter Valley 
coal during 2004 (as measured by coal ship arrivals at the Port of Newcastle). 

Coal producer forecasts 

7.46 The Commission understands that both the coal Producer Forecasts relied on by PWCS 
and the lower Barlow Jonker forecasts were both prepared in July - August 2003 – that 
is, both were prepared before the substantial and unexpected rise in coal export prices. 

7.47 BHP Billiton submitted that producer forecasts are commonly greater than the actual 
tonnage they ultimately export.141 

7.48 It appears then that PWCS is relying on this ‘overstating’ effect to pick up the expected 
increase in export demand for Hunter Valley coal arising as a result of the change in 
market conditions in the second half of 2003.   

‘Market forces’ solution 

7.49 It is inevitable that market forces will eventually dissipate the queue at the Port of 
Newcastle if authorisation is denied.  The issue is whether this will occur in 2004. 

7.50 The most likely ‘market forces solution’ would seem to be China re-entering the export 
market (or the supply of coal into the market otherwise substantially increasing).  This 
would seem likely to reverse recent steep rises in coal prices, resulting in coal 
producers (particularly those with higher costs) reducing their output, possibly to levels 
close to the lower Barlow Jonker forecasts (that is, 75.8 million tonnes annualised).  
The queue would then reduce over a period of time. 

7.51 Generally, this seems to be the factor that, if it occurred, would have the greatest 
impact on the level of coal ship arrivals in 2004.   

7.52 As discussed in Chapter 2, one of the major factors which contributed to the rapid 
increase in prices for Hunter Valley coal in late 2003 was the rapid expansion of the 
Chinese economy.  As the OECD stated: 

China’s economy has expanded at an impressive pace throughout the global downturn.  … 
Measured at current prices, China’s goods and services trade represented 5¼ per cent of 
world trade in 2003, but it may have accounted for as much as one quarter of the total growth 
in world trade in volume terms.142 

                                                 
141 BHP Billiton submission, 23 February 2004, p. 7.  See also QR submission, 4 March 2004, pp. 1-2. 
142 OECD Economic Outlook, Preliminary Edition, May 2004, p. 12. 
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7.53 However, commentators have been expressing concern that its current growth is 
unsustainable.  Recently the Chinese Government has started indicating it will take 
steps to cool the economy down.  As stated by the Australian Government in its 2004-
05 Budget: 

Despite the considerable momentum in China’s economy there are a number of challenges that 
need to be addressed to ensure the continuation of strong and stable growth.  One challenge is 
to address possible overheating of the economy. … A greater challenge is to address possible 
overinvestment. Investment as a share of GDP is now well above its previous peak in 1993, 
with strong investment in steel, cement, aluminium, property and automobiles. Rapid 
investment has pushed up commodity prices and placed pressure on infrastructure. There is a 
risk that capital is being allocated inefficiently and directed towards projects that will prove 
unprofitable, placing further pressure on China’s financial system.  

China’s policymakers have used a range of measures to rein in money supply and credit 
growth, including raising banks’ required reserve ratios and discouraging loan growth to 
certain industries. The degree to which these measures are successful will have a large bearing 
on China’s near-term growth path and, by implication, the world economy.143  

7.54 Similarly, The Economist stated: 

China’s economy is growing too fast for comfort, and the country’s leaders know it.  In 
recent weeks they have promised forceful measures to cool things down, but it is not clear 
what they will or can do. … the challenge facing them would be difficult for policymakers 
anywhere: to slow the economy enough to ensure sustainable growth, but not so much as to 
cause a damaging crash, the much feared hard landing. 144 

7.55 However, what most commentators do appear to agree on is few significant effects of 
the slowdown are likely to be felt in 2004.  The OECD forecast ‘growth slowing down 
only marginally in 2004-05.’145  The Australian Bureau of Agricultural and Resource 
Economics (ABARE) stated that: 

China’s strong economic activity is expected to continue in 2004, albeit at a pace slower than 
that achieved in 2003.146   

7.56 This continued economic growth is anticipated to result in continued high prices for 
commodities, including coal.  As stated by the Australian Government in its 2004-05 
Budget:  

As the recovery in the world economy gathers strength, commodity prices are forecast to 
increase … Substantial price rises are expected for Australia’s bulk commodity exports, with 
many coal and iron ore contract prices rising significantly after the recent round of 
international negotiations.147 

7.57 Overall, the information available to the Commission indicates that it is unlikely that 
coal prices will fall in 2004 due to a substantial slowdown in the Chinese economy 
(although the risks of such a slowdown may be greater in 2005).   

7.58 The northern hemisphere seasons appear to have a mild effect on the length of the 
queue.  In particular, the queue appears to increase in the northern hemisphere winter 

                                                 
143 Budget Paper No 1, Statement 3, Box 1, p. 3-12. 
144 From the Economist website, 13 May 2004 <http://www.economist.com> 
145 OECD Economic Outlook, Preliminary Edition, May 2004, p. 12. 
146 Penn, J and Fisher, B ‘Economic Overview: prospects for world economic growth’, Australian Commodities, 
Vol 11, no 1, March 2004, p. 6.   
147 Budget Paper No 1, Statement 3, p. 3-26.   
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and decrease in the summer (with some exceptions) - see Chart 2, page 15.  However, it 
seems clear that this effect is substantially smaller than the effect of increased demand 
for coal generally.  Moreover, it suggests that, while (absent the System) the queue 
would have decreased to some degree during the northern hemisphere summer, it 
would have risen again as 2004 progressed. 

7.59 It is also possible that demand for coal might fall in, for example, Japan and Korea.  
This would require that their demand for steel and electricity fall.  However the 
Commission is not aware of any information suggesting that this is likely to occur 
during 2004. 

7.60 Finally, even if it is conceded that some of the high demand experienced in quarter 1 is 
due to the exercise of ‘10 per cent plus’ clauses in contracts by buyers, as indicated 
above, the information available to the Commission suggests that the general increase 
in demand for coal that led buyers to exercise these clauses is continuing. 

7.61 Overall, the Commission is satisfied that demand for Hunter Valley coal is likely to 
remain at high levels for the remainder of 2004 

Accuracy of coal producer forecasts 

7.62 The Commission understands that some producers have returned capacity for 
redistribution due to, for example, unforeseen production problems and/or late 
commencement dates.   

7.63 The latest information available to the Commission about the capacity of each coal 
mine in the Hunter Valley is set out in Table 1 on page 12.  The table indicates that 
each mine has the capacity to produce its forecast level of exports in 2004.  However, it 
is likely that some mines will suffer unexpected production difficulties during 2004.  
The fire at Southland which ultimately closed that mine is an extreme example.  
Production difficulties at other mines in early 2004 are likely to explain the ability of, 
for example, Camberwell, Donaldson and Wambo to export more coal than expected in 
quarter one of 2004.  This however suggests that production difficulties at one mine are 
only likely to create opportunities for other mines to export more coal, leaving the total 
level of exports unchanged. 

7.64 It seems difficult to draw conclusions about the likelihood of coal producers being able 
to produce their forecasts from their stockpile levels.  It seems plausible that coal 
producers have simply taken advantage of high coal demand to reduce stockpiles (and 
therefore stockpiling costs) to more commercially acceptable levels. 

7.65 The transfer of allocation might indicate that some mines do not have the capacity to 
produce enough coal to meet their allocation.  Alternatively, it may indicate that they 
have suffered unanticipated production disruptions (which might not re-occur in 2004).  
In any case, the producer to which the allocation has been transferred could be expected 
to be able to use the allocation, leaving the total level of exports unchanged. 

7.66 In addition, at present there is every incentive for producers to maximise production to 
enjoy current high coal prices.   

7.67 Overall, the Commission considers that, given the information available to it, the 
Hunter Valley coal industry is likely to be able to produce the total amount of coal that 
producers have forecast they will export in 2004. 
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Hunter Valley coal chain capacity 

Pre draft determination submissions – rail system  

7.68 PWCS submitted that:  

• actual rail throughput in 2002 was approximately 70 million tonnes of coal; 

• however, considerable operating improvements have meant that, since August 
2003, rail capacity has been approximately 78 million tonnes (annualised).148   

• PWCS has allowed for a considerable improvement in rail capacity by using a 
forecast of 80 million tonnes; 

• In addition, in January 2004, the rail system transported over 7 million tonnes 
(better than the previous record by 0.5 million tonnes) which PWCS estimates is 
equivalent to 76 million tonnes on a sustainable annualised basis;  

• further improvements will require the NSW Government and Railcorp to make 
significant investment in new and upgraded infrastructure; and 

• projects have been identified costing approximately $145 million.  While the NSW 
and Federal Governments have indicated that they intend to increase capital 
expenditure on rail infrastructure, the projects are unlikely to have a significant 
impact on rail capacity within the next 3 years.149 

7.69 The Australian Rail Track Corporation (ARTC)150 submitted that it expects to assume 
control of the management of the Hunter Valley rail network shortly.151  It further 
submitted that it intends to:  

invest $145 million over the next 5 years to upgrade the 452 kilometres of track and signalling 
that make up the Hunter Valley…  

The proposed investment program aims to increase the capacity of the Hunter Valley rail network 
from 85 million tonnes of coal per year to 100 million tonnes per year while delivering improved 
reliability with reduced transit times… Increased and more efficient utilisation of the Hunter 
Valley rail network resulting from this investment, together with ARTC’s reduced cost structure, 
is expected to result in reduced access pricing for coal transportation of around 20 per cent.152 

7.70 Coal & Allied submitted that initiatives have increased coal chain capacity from around 
69 million tonnes ‘more than a year ago’ to: 

perhaps 80 million tonnes per annum now… The efforts so far have probably captured all the 
immediately available capacity improvements and also identified the areas where the next gains 
can be made… they will take some time (measured in years rather than months) to be 
implemented.  There are therefore, to our understanding, no significant short term gains in coal 

                                                 
148 On this specific point, specific projects are listed in PWCS’s supporting submission (5 February 2004) at 
Attachment D.  See also, for example, Noble Australia submission, 23 February 2004, pp. 5-6; ARTC submission, 5 
March 2004, p. 7; BHP Billiton submission, 23 February 2004, p. 6 (which considered current rail capacity is 
around 80 million tonnes); AMCI submission, 23 February 2004, p. 6. 
149 PWCS supporting submission, 5 February 2004, para 3.14; PWCS submission, 1 March 2004, p. 5. 
150 Owned by the Commonwealth Government; ARTC submission, 5 March 2004, p. 1. 
151 ARTC submission, 5 March 2004, p. 4. 
152 ARTC submission, 5 March 2004, pp. 5-6. 
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chain capacity to be captured in 2004 that have not already been considered by PWCS in its 
setting of the available coal chain capacity.153 

7.71 However, BHP Billiton submitted that ‘a number of specific areas have been identified 
for capacity improvements in the short term and some are already being 
implemented’.154 

7.72 Peabody Coaltrade, which opposes PWCS’s application, questioned: 

why now aren’t PWCS and the major coal producers failing to address the chronic under 
performance of the rail infrastructure providers to match outbound capabilities?155 

7.73 Donaldson Coal commissioned a report by Michael Deegan, a former Director General 
of the New South Wales Department of Transport and New South Wales Co-ordinator 
General of Rail.  This report states that the current rail capacity of the Hunter Valley 
coal chain is 84 million tonnes, and forecasts a rise to 100 million tonnes following the 
completion of the capital program proposed by the ARTC.156 

7.74 Mr Deegan’s report also raises the possibility that coal train capacity could increase 
because of decreases in passenger train services.157 

7.75 QR submitted that it will be: 

progressively installing new rail capacity from the end of 2004 until 30 June 2005.  Subject to 
certain conditions, this would provide 10 to 15 mtpa of additional rail capacity compared to 
current system capacity.158 

7.76 The ARTC submitted that: 

Given the observed recent growth in the Hunter Valley coal chain capacity and the expected 
continuation of this growth in 2004, one could imagine that any reduction in quota accepted 
by the port may limit the capacity of the rail network… For example, a quota of 80 million 
tonnes… is likely to limit the rail network in 2004.159 

7.77 The New South Wales Ministry of Transport submitted that: 

Theoretical rail track capacity… exceeds 90 million tonnes.  Actual capacity and performance 
depends on other coal chain operations including Pacific National’s fleet, arrivals at PWCS etc… 

It is understood that the current capacity of the coal chain (with the improved co-ordination in 
place) is around 80 million tonnes per year. 

Sustainable capacity, under current operating parameters, is considered to be around 76 to 80 
million tonnes. 

For your information, in January 2004, 7 million tonnes were railed to PWCS (equivalent to 84 
million tonnes per annum). 

                                                 
153 Coal & Allied submission, 5 March 2004, p. 7. 
154 BHP Billiton submission, 23 February 2004, p. 6. 
155 Peabody Coaltrade submission, 23 February 2004, p. 2. 
156 Donaldson Coal submission, 23 February 2004, paragraph 2.11. 
157 Donaldson Coal submission, 23 February 2004, Attachment B, p. 6. 
158 QR submission, 4 March 2004, p. 2. 
159 ARTC submission, 5 March 2004, p. 8. 
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Rail Infrastructure Corporation, Pacific National, PWCS and the mines have jointly agreed on a 
package of rail projects which will increase rail track capacity… Whilst some of these projects 
have been started, most will not be completed within 2 years.160  

Commission’s view in draft determination – rail system 

7.78 The Commission considered that this issue was uncertain.  However, on balance it 
concluded that the safest conclusion it could reach is that, if authorisation were denied, 
the capacity of the Hunter Valley coal chain will be likely to be around 80 million 
tonnes in 2004 – that is, on balance, the Commission considered that PWCS’s estimate 
was a reasonable one. 

Post draft determination submissions – rail system 

7.79 Following the draft determination, the Commission did not receive any significant 
submissions from interested parties on this issue.  However, PWCS stated that rail 
performance had improved in recent months, noting:  

Daily tonnage for rail delivery in April and May averaged almost 240Kt per working day, up 
significantly from the 220Kt performance that was typical of the preceding period.  This level 
corresponds to an annual rate of between 80Mt (335 working day year basis) and 82Mt (345 
working day year basis).161   

Pre draft determination submissions – port capacity 

7.80 PWCS submitted that its maximum capacity is 89 million tonnes per annum.162 

7.81 Donaldson submitted that the: 

Deegan report also found that the predominant cause of delays and blockages in the Hunter 
Valley Coal Chain is inefficiencies by coal loaders operated by the PWCS.  An assessment of the 
daily reports of the Hunter Valley Coal Chain logistics team over the past six months has found 
that up to 90 per cent of all unplanned time delays are the responsibility of PWCS.163 

7.82 Noble Australia submitted that:  

To evaluate the KCT and CCT terminals themselves, one should examine the current parlous state 
of the facilities and the obvious poor performance that they exhibit under the present Rio Tinto 
management.164 

7.83 Noble Australia submitted that port equipment was being underutilised and that on 5 
February 2004 (the date PWCS lodged its application) there was a vessel queue of 43 
ships and sufficient coal to fill 11 of them.165 

7.84 Ellemby Resources submitted that PWCS was ‘using the demurrage issue to cloud their 
own inefficiencies.166  Newpac submitted that PWCS should be expanding its facilities, 
and that it has the land and approvals to do so.167 

                                                 
160 New South Wales Ministry of Transport submission, 5 March 2004 , pp. 1-2. 
161 PWCS submission, 10 June 2004, p. 11. 
162 PWCS supporting submission, 5 February 2004, p. 10. 
163 Donaldson submission, 23 February 2004, para 2.13; Attachment B, Hunter Valley Coal Chain – Rail and Port 
Logistics Issues, M Deegan, undated. 
164 Noble Australia submission, 23 February 2004, p. 16. 
165 Noble Australia submission, 23 February 2004, pp. 16-17. 
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7.85 In response, PWCS acknowledged that: 

as part of the coal chain, breakdowns or delays at its operations can impact on throughput and 
therefore system capacity… The claim that PWCS is “the weak link in the system”, based on 
superficial analysis of unplanned event reports, is not correct.  In January 2004, PWCS achieved 
over 98 per cent of the maximum possible rail receival tonnage…’168 

7.86 PWCS conceded that: 

There was a limited period of higher stocks just before the major planned RIC possession for 
scheduled maintenance at the end of January and early February, which restricted rail receival.169   

7.87 However, PWCS further submitted that: 

Were shiploading at PWCS to be the ‘bottleneck’, PWCS would expect to see high port 
stockpiles and idle train capacity.  This is not the case… 

… perhaps the best evidence is the “hard” actual evidence of recent months…  In this regard: 

• shiploading capacity exceeds rail receival, as demonstrated by actual performance capability; 

• coal stocks at the port have remained low; [and] 

• PWCS unplanned maintenance and operating delays have had an insignificant impact on coal 
receival…170 

7.88 PWCS further submitted that: 

While the coal chain reports almost all coal delays caused by PWCS, the number of delays is not 
an accurate indicator of the impact of those delays on the shipping queue.  For example, almost 
every Pacific National event results in a train cancellation while delays by PWCS do not 
necessarily lead to a loss in tonnages.171   

7.89 Finally, PWCS supplied the Commission with a copy of all Hunter Valley coal chain 
weekly reports since November 2003.172 

Commission’s view in draft determination – port capacity 

7.90 In the draft determination, the Commission recognised that while it would be possible 
for the rail system to deliver more than 80 Mt, on balance, this was unlikely.  Even 
though rail deliveries had peaked at levels above 80 Mt in January 2004, it was 
doubtful that this could be sustained throughout the year.   

7.91 It also found that the available information suggested that PWCS would be able to load 
all coal delivered by the rail system onto awaiting coal vessels (albeit with occasional 
delays). 

                                                                                                                                                            
166 Ellemby Resources submission, 23 February 2004, p. 2. 
167 Newpac submission, 23 February 2004, p. 4. 
168 PWCS submission, 1 March 2004, p. 11. 
169 PWCS submission, 30 March 2004, p. 5. 
170 PWCS submission, 30 March 2004, pp. 3-4. 
171 PWCS submission, 30 March 2004, p. 5. 
172 Attached to PWCS submission, 30 March 2004. 
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7.92 Overall, the Commission concluded it was likely that, if authorisation was denied, coal 
chain capacity would be around 80 Mt in 2004; that is, PWCS’s estimate was a 
reasonable one. 

Post draft determination submissions – port capacity 

7.93 Following the draft determination, the Commission did not receive any significant 
submissions from interested parties on this matter.  PWCS stated that it:  

has also demonstrated its continued ability to load all coal received onto vessels.  In this 
regard, April 2004 under the CDS was a record month for PWCS, with over 7 million tonnes 
loaded.  This is a new shiploading record.173 [emphasis in original] 

Post draft determination submissions on rail and port capacity 

7.94 Table 3 gives the amount of coal delivered by the rail system to PWCS, and the amount 
of coal loaded by PWCS onto coal vessels, each month and overall between 6 January 
and 21 June 2004. 

Table 3:  Amount of coal delivered by the rail system to PWCS and the amount of coal loaded by 
PWCS onto coal vessels – 6 January to 29 March 2004 (annualised, million tonnes)174 

 6 Jan-2 Feb 3 Feb-1 
Mar 

2-29 Mar 30 Mar-26 
Apr 

27 Apr-31 
May 

1 -21 June Overall 

Rail deliveries 82.6 76.1 74.9 86.5 83.2 78.0 80.2 

Coal loaded  79.2 83.1 82.7 86.1 80.1 80.5 82.0 

 

7.95 Chart 5 shows the amount of coal delivered by the rail system to PWCS, and the 
amount of coal loaded by PWCS onto coal vessels from August 2002 to May 2004.175 

                                                 
173 PWCS submission, 10 June 2004, p. 11. 
174 Hunter Valley coal chain reports, 12 January-21 June 2004. 
175 PWCS submission, 10 June 2004, p. 12. 
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Chart 5: Rail deliveries v ship loading, January – May 2004. 
 

 

 

 

 

 

 

 

 

 

7.96 PWCS stated that it had been pursuing a number of improvements in coal chain 
capacity, including supporting : 

PN in implementing a repowering of the Hunter Valley coal train fleet which, in conjunction 
with a new timetable developed by Railcorp, has substantially increased the timetable coal 
paths available and mitigated track constraints.  PWCS has agreed to fund the incremental 
costs of the initiative above PN revenue for 2004, to an amount of $6 million.176 

7.97 As discussed at 7.79 and 7.93 above, PWCS also stated that new shiploading and rail 
records have been achieved in recent months.   

7.98 Finally, PWCS stated: 

PWCS and the Administrator have distributed an additional 1 Mt of loading allocation for the 
second half of 2004 (to be used by September 2004) as a result of improved coal chain 
throughput.177   

Commission’s view on Hunter Valley coal chain capacity 

7.99 Again, this issue is somewhat uncertain, although less so than the question of the likely 
level of coal ship arrivals in 2004. 

7.100 The Commission recognises that rail system capacity was underestimated at the time its 
draft determination was released, as evidenced by the recent release by PWCS of 
additional allocation for quarter 3 (the Commission considers it likely that the 
improvements in rail system capacity would have occurred with or without the 
establishment of the System, given the incentive generated by overseas demand for coal 
exceeding the capacity of the coal chain).  The current PWCS estimate is 81 million 

                                                 
176 PWCS submission, 10 June 2004, p. 13. 
177 PWCS submission, 10 June 2004, p. 11. 
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tonnes.  It is possible that this will also prove to be an underestimate.  However, it does 
not appear likely that there will be a 'quantum leap' in capacity.  Rather, the best-case 
outcome seems more likely to be another incremental increase in the order of 1 million 
tonnes.  The Commission considers it appropriate to assess the application against this 
best-case outcome (and notes that the queue without authorisation may be longer - and 
demurrage savings from the System greater - if this increase is not assumed to occur). 

7.101 The Commission also recognises that the program of improvements proposed by the 
ARTC, if it goes ahead (paragraph 7.69), will clearly significantly raise rail capacity.  
However, this increase appears to be a number of years away.  In addition, QR’s 
investment to increase rail capacity will take effect in mid-2005 (paragraph 7.75).  
Therefore, neither will increase rail capacity in 2004.   

7.102 The available information also suggests that PWCS would be able to load all coal 
delivered by the rail system onto awaiting coal vessels (albeit with occasional delays). 

7.103 Overall, the Commission considers that the safest conclusion it can reach is that, if 
authorisation is denied, the capacity of the Hunter Valley coal chain will be likely to be 
around 82 million tonnes in 2004. 

General comments about likelihood of a queue persisting 

Pre draft determination submissions 

7.104 Prior to the draft determination, PWCS submitted that the vessel queue was likely to 
increase during 2004 to ‘well in excess of the current 40 vessels as at midnight on 1 
February 2004’.178 

7.105 Coal & Allied submitted that the vessel arrival rate in January and February 2004 was 
approximately 80 million tonnes (annualised) and that coal deliveries to the port 
reached a rate of 78 million tonnes (annualised).  Projecting these rates out for the 
remainder of the year indicated that a queue of 3 million tonnes at the start of 2004 
would increase to 5 million tonnes by the end of 2004.  Further, even if the coal 
deliveries reached 80 million tonnes, the queue would remain unchanged.179 

7.106 Xstrata submitted that there was no immediate prospect of the queue being reduced by 
natural market forces.180 

7.107 Gloucester Coal submitted that ‘if there is no action taken to implement an allocation 
System, the vessel queue will continue to grow and our demurrage costs will 
escalate’.181 

7.108 Donaldson Coal submitted that: 

the current shipping queue at Newcastle is a short term and natural by-product of the volatility 
and unpredictability of the coal market and ordinary competitive forces.  It is difficult to predict 

                                                 
178 PWCS supporting submission, 5 February 2004, p. 6. 
179 Coal & Allied submission, 5 March 2004, pp. 4-5. 
180 Xstrata submission, 23 February 2004, p. 4. 
181 Gloucester Coal submission, 23 February 2004, p. 2. 
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what will occur in the future.  If supply from China were to increase the current queue could 
evaporate.182 

7.109 BHP Billiton submitted that PWCS’s forecast implied a queue of more than 50 ships 
throughout 2004 and considered this was unlikely to occur because: 

• the international shipping fleet may not have the capacity, let alone the incentives, 
to have such a large number of ships in the queue; and 

• demand and production conditions for a sustained 50 ship queue are unlikely.183 

7.110 BHP Billiton further noted what it described as the ‘very fluid position in relation to the 
queue of ships off Newcastle’ (see Chart 2, page 21) and submitted that queue levels 
are very difficult to predict.184  It further submitted that:  

there will be very clear incentives for international shipping fleet operators, coal producers and 
their customers to avoid having ships for which they are responsible from joining a large queue of 
ships.  Hence, in our view, there is a practical limit to the size of the queue of Newcastle.185 

7.111 Additionally, BHP Billiton submitted that individual companies (including BHP 
Billiton itself) are likely to be devising ways of managing their exposure to the queue, 
which PWCS may not be aware of, which may then lead PWCS to greatly over-
estimate the queue.186  BHP Billiton confidentially provided information to the 
Commission about its plans.   

7.112 Coal & Allied submitted that: 

Despite contractual provisions for demurrage, it is not always possible to persuade shipowners to 
schedule their vessels into Newcastle as they are rightfully concerned about the extended delays 
in the queue and the adverse impact that may have on other commitments.  This leads them to 
impose higher freight rates (further undermining the competitive position of Newcastle exporters) 
or damages for detention beyond a certain time frame…187 

7.113 Xstrata submitted that: 

We believe… customer concerns have resulted in the Hunter Valley losing sales to Queensland 
coal producers and also, at times to producers in China.  Put simply, coal buyers prefer to deal 
with producers who can provide certainty in relation to shipments and delivery timing and who 
are not at the mercy of shipping delays outside their control.188 

7.114 Excel submitted that without authorisation: 

prices will continue to rise until they reach a point of resistance where it is no longer viable for 
buyers to pay a premium.  At this point, they will either offer lower prices, source from cheaper 
alternative suppliers or move to other forms of energy.  When this occurs, demand for coal 
exports through the Port of Newcastle will decline and higher cost (including demurrage) 
marginal production will be the first to be cut back.  The queue of ships (and demurrage 

                                                 
182 Donaldson Coal submission, 23 February 2004, p. 5. 
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payments) would also decline in line with market forces.  While prices might be expected to fall, 
so also will the cost of demurrage.189 

7.115 Peabody Coaltrade submitted that: 

the only coal exporters affected are those caught short by unanticipated demurrage exposure in 
that forward sales which been entered into in Q3, Q4 2003 and 2004 were at low FOBT prices of 
US$23 to US$28/tonne which coupled with now US$4.00 to US$10.00/tonne spot demurrage 
costs have and will result in severe losses at present A$ v US$ exchange rates.190 

7.116 The Commission notes that a number of interested parties have indicated that any 
reduction in the queue (and hence demurrage) will benefit larger producers more than 
smaller ones.  This issue is discussed at 7.174 - 7.183 below.   

Conclusion: Whether a vessel queue will persist in 2004 

7.117 As indicated above, the Commission considers that (while recognising the uncertainty 
surrounding these issues): 

• demand for Hunter Valley coal is likely to remain high for the remainder of 2004, 
suggesting that a forecast of 88 million tonnes of exports is reasonable;  

• the Hunter Valley is likely to be capable of producing sufficient coal to meet this 
demand; and 

• the capacity of the Hunter Valley coal chain is likely to be around 82 million 
tonnes. 

7.118 It is likely that the queue, at a certain length, will be self-limiting. Increased queue 
length increases demurrage costs paid by coal producers by increasing the number of 
days that they must pay demurrage.  Several coal producers have emphasised that 
increases in demurrage costs are compensated for by higher coal prices (see paragraph 
7.140). At some queue length, however, this compensation will be inadequate for at 
least some coal producers, leading to stabilisation in the length of the queue. The key 
issue, however, is the length of that stable queue. A long stable queue will lead to 
significant loss due to the payment of demurrage. 

7.119 The discussion above suggests that the queue could rise to around 75 ships by the end 
of 2004.191  At first glance, this may seem implausible (the Commission understands 
that it has never been this high, at least in recent years).   

7.120 A number of factors might lead the length of the queue to stabilise at a lower level 
absent the authorisation. Generally, it would seem likely that any stabilisation of the 
queue at a lower number of ships would arise from a reduction in coal sold on the spot 
market.  Coal producers would seem unlikely to renege on contracts to supply coal as 
this may undermine longer term relationships with buyers. 

7.121 Noble Australia submitted that spot market sales constitute between 10 and 20 per cent 
of Hunter Valley coal exports.192  The queue effectively represents about 7 per cent of 

                                                 
189 Excel submission, 23 February 2004, p. 4.  See also Donaldson Coal submission, 23 February 2004, paragraphs 
2.17 and 4.18; Camberwell Coal submission, 5 March 2004, p. 8.  
190 Peabody Coaltrade submission, 23 February 2004. p. 1. 
191 Given 6 million tonnes in excess demand and assuming an average ship size of 80,000 tonnes. 
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intended Hunter Valley coal exports.  Consequently, it would seem possible for a 
reduction in spot market sales to result in a smaller stable queue. 

7.122 However, the Commission understands that some spot market coal sales for 2004 were 
‘forward-sold’ in 2003, which would limit, possibly significantly, any reduction in the 
amount of spot market sales that could occur in 2004 (absent authorisation).  As a result 
while a reduction in spot market sales may lead to a smaller stable queue of less than 75 
ships by the end of 2004, it is unlikely that a reduction in spot market sales by itself 
could dissipate the queue.  

7.123 Rising daily demurrage rates would eventually make spot market sales by higher-cost 
producers unprofitable and this would help to stabilise the queue at lower levels. 
However, if high demand for coal persists, lower-cost producers would take up these 
spot market sales.  Consequently, for the queue to stabilise at at moderate level, 
demurrage rates would need to keep rising until the mines that could make a profit at 
the higher rate could not fully supply buyers’ needs, causing ship arrival rates to fall. 

7.124 Spot market demurrage rates might rise because the lengthening queue effectively 
increases demand for coal vessels (as vessels travelling to Newcastle are making trips 
of a longer duration). 

7.125 However, Noble Australia submitted that spot freight rates for Capesize vessels have 
been falling since January and spot freight rates for Panamax vessels193 rose in early 
2004, stabilised over mid-February to mid-March and then began falling.194 

7.126 The Commission understands that spot freight rates are closely linked to spot 
demurrage rates.  It seems that Capesize spot rates were falling just as the queue was 
rising.  However, the Commission understands that Panamax vessels are commonly 
used to transport Hunter Valley coal.  It is possible that the Commission’s decision to 
grant interim authorisation in March (thereby allowing the System to commence in 
April) contributed to this fall.  However, it has been put confidentially to the 
Commission that the System is only one of a number of factors affecting spot 
demurrage rates. 

7.127 Overall, the Commission considers that, while an increased queue should increase spot 
demurrages rates, it is not clear that this rise would cause a significant reduction in the 
arrival rate of ships and allow the queue to stabilise at a moderate level. In any case, 
rising spot demurrage rates (particularly for Panamax vessels) were, at the least, not 
sufficient to prevent the queue reaching around 40 by April 2004. 

7.128 In addition, the Commission is not aware of the proportion of spot market coal that is 
actually sold at spot demurrage.  It is aware that until early 2004, coal sold on 
globalCOAL was sold at spot demurrage rates, but that it is not sold at capped rates, 195 
which would seem likely to have reduced the amount of coal sold on spot rates (absent 
the authorisation). 

                                                                                                                                                            
192 Noble Australia submission, 14 May 2004, p. 2. 
193 Vessels between 60,000 and 75, 000 tonnes (World Coal Institute website: http://www.wci-coal.com). 
194 Vessels between 100,000 and 200,000 tonnes (World Coal Institute website: http://www.wci-coal.com). 
195 Donaldson submission, 21 May 2004, p. 8. 
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7.129 Further, while rising spot demurrage rates might reduce the queue and therefore the 
number of days that demurrage is paid, overall we would only expect this to stabilise 
the queue at a moderate level if the total demurrage paid by those producers still 
making spot sales increased. In other words, the incentive for producers to engage in 
spot sales will depend on the total demurrage payments they expect to face. Thus as 
demurrage rates rise, any resulting reduction in the queue will not fully offset this rise 
if some spot sales are to be dissuaded.  

7.130 It is also possible that, as the queue lengthened, shipowners might have become 
concerned that contract rates of demurrage were insufficient and attempt to impose 
penalties.196  However, it is unclear when shipowners might become sufficiently 
concerned about the size of the queue to attempt to impose penalties, how successful 
this might be, and whether (and how quickly) any such penalties might reduce or 
stabilise the size of the queue. 

7.131 In addition, coal buyers might have become concerned about the queue (absent 
authorisation) as it may have forced them to hire ships at spot rates to temporarily 
replace ships (engaged at lower contract prices) that were delayed in the queue.  This 
increase in their costs may cause them to reduce their demand for spot market coal 
from the Hunter Valley, although the size of any reduction would depend on the extent 
to which substitute spot market coal was available from other sources.  However, again, 
it seems that buyers’ concerns were not sufficiently strong to prevent a queue of 40 
ships arising. 

7.132 Overall, while a queue reaching 75 vessels (without authorisation) seems questionably 
high, the Commission is not convinced that the factors discussed above would 
necessarily prevent a substantial queue from persisting over 2004.  In particular, it is 
not convinced that these factors would result in a queue below 40 ships, and the queue 
may be significantly higher than this.  This issue is discussed further when the level of 
demurrage cost savings is assessed below. 

Public Benefits 
Reduced demurrage  

Pre draft determination submissions 

7.133 PWCS stated that should the queue continue at its current levels, the industry could pay 
around A$200 million in demurrage costs during 2004, which is twice the amount 
PWCS estimates the industry paid in 2003.  It also stated that should the System be 
implemented and the queue reduced, the industry would save approximately A$118 
million in 2004.197  

7.134 Coal & Allied submitted that: 

… we are seeing demurrage costs that are five or six times that rates historically experienced 
or expected.  While a large number of the ships that visit Newcastle will be on long term 
contracts with defined and steady demurrage rates, there are still a significant number that are 
being chartered in the current markets for both term and spot sales with the extra demurrage 

                                                 
196 See Coal & Allied submission, 5 March 2004, p. 6. 
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costs being borne by the producers.  As this is yet to filter through, it may well be that the total 
demurrage cost to the NSW coal industry will be even higher than the current estimates… 

For [Coal & Allied] demurrage costs in 2003 were nearly ten times the normal budgeted figure 
and likely to be even greater in 2004 if no action is taken… We view this as being an 
avoidable cost…198 

7.135 Coal & Allied also submitted that: 

adding the estimated potential demurrage to the sale price may in fact lose the sale as coal 
from other geographical sources (eg. Indonesia, China or South Africa) may be more 
attractive.  This leaves the producer to wear the risk and the reduced margin.199 

7.136 Xstrata Coal submitted that the proposed System would generate: 

... substantial cost savings for coal producers but will also mean that money currently being 
paid to international shippers without any productive benefit, will be released for potential 
reinvestment in the Hunter Valley coal industry.200 

7.137 Gloucester Coal submitted that it: 

incurred losses during 2003 in excess of A$1.7m as a direct result of the vessel queue…  

… if there is no action taken to implement an allocation scheme, the vessel queue will 
continue to grow and our demurrage costs will escalate.201 

7.138 The New South Wales Department of Mineral Resources supported PWCS’s claim that 
the Capacity Distribution System would significantly reduce demurrage paid by the 
Hunter Valley coal industry.202 

7.139 Several interested parties disputed PWCS’s estimates of the demurrage costs incurred, 
primarily because they considered it unlikely that a significant queue would persist 
during 2004.  This issue was also discussed in the Commission’s assessment of the 
counterfactual.  

7.140 Donaldson Coal submitted that: 

The assertion that total demurrage costs are borne by the New South Wales coal industry is 
wrong.  The cost of demurrage is to a large extent factored into the price of the coal and, to 
varying degrees, is borne by the overseas purchaser.  The fact is that in the present 
environment of high demand, the producer has considerable scope of pass most of the cost of 
demurrage on to the purchaser.  Donaldson’s experience in the last two years has been that it 
has been able to transfer most and on occasions all of the cost of demurrage on to the 
purchaser.  Donaldson believes this is what is occurring throughout most of the industry.203 
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7.141 Several interested parties submitted that coal producers are compensated for incurring 
demurrage by current high coal prices.204   

7.142 Noble Australia submitted that demurrage is agreed between buyer and seller and that, 
therefore, PWCS would not have access to this data.  Consequently, it considered that 
PWCS’s demurrage claims needed to be substantiated.205  

7.143 AMCI submitted that:  

The major producers will be disproportionately advantaged by a reduction in demurrage 
costs… This occurs because the major producers sell over 50 per cent of their production on 
the spot market and must according charter vessels on the coal charter markets which is 
currently experiencing historically high freight rates and consequently demurrage rates.  On 
the other hand, smaller producers, including (AMCI) sell primarily under Term Contracts 
where charter rates (and consequently demurrage costs) are much lower as they were 
established some time ago.206 

7.144 Excel submitted that standard term contracts translate to demurrage costs of US$1.70 
per tonne, while spot market demurrage can be between US$4 and US$7 per tonne.207   

Commission’s view in draft determination 

7.145 The Commission found that, in principle, a reduction in demurrage payments 
constitutes an increase in economic efficiency – that is, the cost of exporting coal is 
reduced (or alternatively the amount of time that coal vessels sit unproductively in a 
queue in the Port of Newcastle is reduced).  Improvements in economic efficiency 
constitute public benefits. 

7.146 The Commission was inclined to accept that demurrage savings from the Capacity 
Distribution System are likely to be in the region of PWCS’s estimate.  However, it 
recognised that the uncertainty surrounding whether a substantial vessel queue will 
persist during 2004 also extended to estimates of demurrage cost savings.  

Post draft determination submissions 

Whether reducing demurrage improves economic efficiency 

7.147 Camberwell and Wambo argued that demurrage savings do not constitute an increase in 
economic efficiency, and therefore do not constitute a public benefit.  Rather, they 
argued that demurrage is: 

“a cost paid for a benefit – the ability to participate in the market… it is in the nature of an 
option payment to have that participation.”208 

                                                 
204 Donaldson Coal submission, 23 February 2004, paras 3.5-3.7; Peabody Coaltrade submission 23 February 2004 
p1,4; ARTC submission, 5 March 2004, p. 9; Noble submission, 23 February 2004, p. 4; BHP Billiton submission, 
5 March 2004, pp. 4-5; SSM Coal submission, 9 February 2004, p. 2; PK International Sales submission, 14 
February 2004, p. 1; Eptec submission, 17 February 2004, p3; Newpac submission, 19 February 2004, p. 3; 
Southland submission, 20 February 2004, p. 3; AMCI submission, 13 February 2004, p. 8; BHP Billiton 
submission, 26 March 2004, p. 3 
205 Noble submission 23 February 2004 p. 4.   
206 AMCI submission, 13 February 2004, p. 6. 
207 Excel submission, 23 February 2003, p. 6.  
208 Camberwell submission, 27 April 2004, p. 4; Wambo submission, 27 April 2004, p. 4. 
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7.148 Opponents of authorisation generally questioned PWCS’s estimates of demurrage 
savings, particularly given that spot demurrage rates have recently fallen.209 

7.149 Supporters of the application argued that having several ships sitting unproductively in 
a queue reduces economic efficiency.  For example, Xstrata stated: 

Unless the capacity distribution system is implemented, Hunter Valley producers will pay 
more than A$200 million for around 2.4 per cent of the world’s bulk shipping fleet to wait in 
queues off Newcastle without any productive benefit.  This is a significant inefficiency … a 
reduction in that inefficiency and deadweight cost must be a public benefit.210   

Whether demurrage cost savings were accurate 

7.150 With respect to the demurrage cost savings estimated by PWCS, opponents argued that 
they were ‘uncertain and lacking in substantiation and are not shared across the 
industry’.211  Noble stated: 

Assuming the Port does 80 million tonnes of coal in 2004 and not all parties are affected by 
demurrage up to A$2, then we must assume that the maximum demurrage level of A$160 
million must be the upper limit.212    

7.151 Noble and Donaldson also noted that spot freight rates (and hence demurrage rates) had 
fallen markedly after peaking in early 2004.  They argued that these falls also indicated 
that PWCS had overestimated demurrage savings.213   

7.152 Donaldson also argued that demurrage savings are often passed on to coal buyers.214 

7.153 However Coal & Allied argued that passing demurrage savings onto buyers is rare.  It  
stated: 

In the infrequent event that buyers paid the full demurrage, it would simply result in lower 
prices (perhaps worsened by the lack of control that customers would perceive over their 
demurrage bill).215 

7.154 Supporters of the System argued that the estimate of demurrage savings were ‘both 
accurate and reasonable’ and based on ‘long term freight rates.’216   

7.155 PWCS stated that its: 

… estimates of the financial benefits of queuing reduction are deliberately conservative, based 
on JSM terms.  Some submissions have made much of recent reductions in spot freight rates, 
but even current/spot rates put forward in those submissions are far higher than the 
assumptions used by PWCS.217   

7.156 The model used by PWCS is outlined in Attachment A.   

                                                 
209 See, for example, Donaldson submission, 17 May 2004, p. 3, 9; Noble submission, 14 May 2004, p. 2. 
210 Xstrata submission, 20 May 2004, p. 5. 
211 Donaldson submission, 21 May 2004, p. 3. 
212 Noble submission, 14 May 2004, pp. 1-2. 
213 Donaldson submission, 21 May 2004, p. 3; Noble submission 14 May 2004, p. 2. 
214 Donaldson submission, 21 May 2004, pp. 8-9. 
215 See, for example Coal & Allied submission, 19 May 2004, p. 5. 
216 Xstrata submission, 20 May 2004, pp. 4-5. 
217 PWCS submission, 10 June 2004, 25. 
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7.157 PWCS also provided the following table: 

Forecast Vessel Queue and Demurrage Savings218 

Quarter Cum./(Avg) 
Queue Days 
– with CDS 

Cum./(Avg) 
Queue Days 
– w/out CDS 

Demurrage – 
with CDS 

USDm 

Demurrage – 
w/out CDS 

USDm 

Demurrage 
Savings 
USDm 

Q1 (Actual) 3,866 (42)  3, 866 (42) 37.4 37.4 - 

Q2 6,194 (26)   8,678 (53) 19.0 48.8 29.8 

Q3 7, 114 (10) 14, 984 (69) 2.0 66.6 64.6 

Q4 8,034 (10) 22,739 (84) 2.0 84.0 82.0 

Total/Avg 8,034 (22) 22,739 (62) 60.3 236.8 176.4 

 

Whether demurrage constitutes a public benefit 

7.158 Some opponents questioned whether demurrage savings are public benefits, given that 
most savings go to the two major producers.  As Donaldson stated: 

The claimed benefits to the public, on close analysis are essentially benefits to those producers 
who agreed to sell coal on terms providing for spot demurrage rates.  These producers appear 
to be the principal supporters of the PWCS application.  These are the same producers who 
account for the majority of the coal exported through the port and the majority of ships in the 
queue.’219 

7.159 Donaldson also stated: 

The Commission’s traditional approach to efficiency savings in authorisation applications has 
been to give weight to those only if shown to be passed through to the community.  In this 
case, there is no evidence that any reduced demurrage fees will be passed through to the 
community.  This seems to be conceded in the draft reasons that merely some “flow through” 
is “likely”.220 

7.160 However PWCS responded that  

While the financial costs to an individual shipper may vary depending on their contractual 
positions, in much the same way that coal sales prices will vary, there is no reason to expect 
that the fact that a producer is larger or smaller will necessarily affect demurrage costs in any 
systematic way.  Some small producers such as Donaldson claim to sell 100% spot, others sell 
100% contract, but all admit to paying demurrage.221 

7.161 PWCS also noted that: 

… the actual demurrage costs of the large producers … are in line with those of some of the 
small producers who claim to enjoy “favourable” demurrage terms.  Hence there is not the 
discrepancy as between large and small producers that has been claimed by some.222 

                                                 
218 PWCS submission, 10 June 2004, 25. 
219 Donaldson submission, 21 May 2004, p. 7.  Also see Camberwell submission 14 May 2004, pp. 5-6; Wambo 
submission 14 May 2004, pp. 5-6; BHP Billiton submission 17 May 2004, p. 3; 30 April 2004, p. 2. 
220 Donaldson submission, 21 May 2004, pp. 9-10. 
221 PWCS submission, 10 June 2004, p. 28. 
222 PWCS submission, 10 June 2004, p. 25. 
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7.162 This was confirmed by Xstrata, which indicated its demurrage costs were 
approximately the same as those paid by Wambo (a small producer).223 

7.163 BHP Billiton also questioned whether any benefits will accrue to the Australian public, 
noting:  

The demurrage cost saving flowing to large international corporations is unlikely to accrue to 
Australian citizens.  There is no evidence before the ACCC that the demurrage savings will be 
invested in Australia or the Hunter Valley coal chain.224 

7.164 PWCS stated that the benefit will accrue to the Australian public, arguing that any 
reduction in operating costs due to a reduction in demurrage will:  

… directly impact on the amount of dividends paid to shareholders of producers and will 
increase the amount of Australian income tax paid by producers and shareholders, 
significantly benefiting the Australian community.225   

7.165 PWCS also noted that the following companies have a substantial Australian 
shareholding: 

• Coal and Allied (listed on ASX in its own right and held 75% by Rio Tinto, which is a 
dual listed company listed in Australia and UK.  Rio Tinto Limited, the Australian 
company, is one of the largest companies in Australia) 

• Hunter Valley Energy Coal (owned 100% by BHP Billiton, also a dual listed entity; BHP 
Billiton Limited, the Australian company, has 94% of its shareholders based in Australia) 

• Excel, recently listed in Australia. 

• Gloucester Coal, an Australian listed company 

• Centennial, an Australian listed company.226 

Commission’s view 

7.166 The Commission considers that dissipating the queue clearly improves economic 
efficiency by reducing the cost of exporting coal and the amount of time that coal 
vessels sit unproductively in a queue off the Port of Newcastle.  The Commission 
appreciates that some coal producers may not be concerned about increased demurrage 
costs because coal prices are also high.  However, in principle, this does not affect the 
conclusion that reducing the cost of exporting coal improves economic efficiency.  The 
issue is therefore whether the means by which the queue is dissipated – that is, the 
System – generates an offsetting public detriment. 

7.167 The Commission considers that PWCS’s model for calculating demurrage savings is 
sound.  Its assumed daily demurrage rate of US $12,000 is reasonable given the 
(confidential) information available to the Commission.  The Commission understands 
that JSM rate for a panamax vessel is US $11,500.   

                                                 
223 Statement at pre-decision conference, 27 April 2004, see p. 7 of the meeting record. 
224 BHP Billiton submission, 23 April 2004, p. 5. 
225 PWCS submission, 10 June 2004, p. 29. 
226 PWCS submission, 10 June 2004, p. 30. 
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7.168 The Commission also notes that spot demurrage rates are substantially higher than JSM 
rates (despite recent falls).  For example, in early 2004, the rate for larger ‘capesize’ 
vessels peaked at $95,000 per day but had now fallen to around $50,000 per day by 
mid-May.227  Smaller vessels have significantly lower spot rates (but still above JSM 
terms). 

7.169 When coal demand is high, there will be times when buyers agree to pay demurrage, 
although information available confidentially to the Commission indicates that little 
coal is exported on these terms, (for example, it may occur for small shipments where 
JSM rates are negotiable). 

7.170 Ultimately, the level of demurrage savings is dependent on the predicted size of the 
vessel queue during 2004 in the absence of the System.  As discussed at paragraph 
7.119, under the Commission’s counterfactual, the queue would reach 75 ships by end-
2004.  The System would then generate around US $140 million in demurrage savings.   

7.171 However, as discussed, the Commission considers that there is some uncertainty about 
the precise size of the queue during the remainder of 2004.  Consequently, the 
Commission has calculated demurrage cost savings for lower queue levels.  A queue 
rising linearly to 65 by end-2004 (without the System) would produce demurrage 
savings of around US $120 million (with the System).  A queue rising linearly to 55 by 
end-2004 would produce demurrage savings of around $105 million. A queue staying 
at around 40 though 2004 would produce demurrage savings of around $80 million. 

7.172 In all cases, demurrage savings are substantial. 

7.173 The issue is then whether demurrage savings constitute a public benefit.   

7.174 Any benefits and detriments arising from the current application will accrue to coal 
producers, coal traders and other businesses associated with the Hunter Valley coal 
chain.  Australian consumers do not benefit. 

7.175 This raises two issues: 

• whether benefit and detriment that does not accrue to consumers constitutes public 
benefit and detriment; and 

• whether public benefit and detriment must accrue to Australian residents. 

7.176 In QCMA, the then Trade Practices Tribunal (now the Australian Competition 
Tribunal) stated that:  

One question that arises is whether by the public is meant the consuming public… we cannot 
but think that the choice of a wider expression was deliberate, as pointing to some wider 
conception of the public interest, though no doubt the interests of the public as purchasers, 
consumers or users must fall within it and bulk large.  

The Commission has expressed its view… that the test requires ''benefits to the public and not 
merely to the applicant or some other limited group''… While agreeing with this statement as 
far as it goes, we would not wish to rule out of consideration any argument coming within the 
widest possible conception of public benefit… If this conception is adopted, it is clear that it 
could be possible to argue in some cases that a benefit to the members or employees of the 

                                                 
227 Noble submission, 14 May 2004, p. 2. 
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corporations involved served some acknowledged end of public policy even though no 
immediate or direct benefit to others was demonstrable.228 

7.177 In Howard Smith Industries, the Tribunal asked whether it should only consider: 

that fraction of the benefit (if any such benefit is established) which accrues to Australian 
residents? In principle, we think this would be the right approach. In practice, it will probably 
be difficult to discover what fraction of the benefit does remain in this country. 229 

7.178 The Commission considers that this statement, by implication, extends to the 
consideration of public detriment. 

7.179 Both the benefit and detriment generated by the proposed Capacity Distribution System 
seem likely to flow through, at least in part, to the broader Australian community, and 
particularly to Newcastle and the Hunter Valley.     

7.180 In particular, as discussed at paragraph 2.5, coal producers and traders are owned by a 
mix of Australian and overseas interests.  However, they all employ Australians.  
Further, AMCI claimed that: 

employment in mining industry has an economic multiplier effect variously estimated at 5-7 
times the direct employment.230 

7.181 The Commission considers that the fact that this application relates solely to exports is 
sufficient to justify a conclusion that these benefits and detriments are public in nature. 

7.182 The two largest producers export around two-thirds of Hunter Valley coal between 
them.  As such, they will necessarily enjoy higher demurrage savings than other 
producers. 

7.183 However, ultimately all Hunter Valley producers face higher demurrage costs without 
the System, and hence all will benefit to some extent from these costs being lowered.  
The Commission therefore remains of the view that these savings constitute a public 
benefit. 

7.184 In addition, it does not seem practical to attempt to measure exactly how much of the 
benefit and detriment flows through to the Australian community.  The Commission 
therefore proposes to discount both benefit and detriment equally.  In practice, this 
means that this issue will not affect the Commission’s decision. 

Reduced stockpiling costs 

Pre draft determination submissions 

7.185 PWCS claimed that a reduction in the vessel queue would:  

provide both exporters and buyers of coal with greater certainty as to when a particular 
shipment of coal will be loaded and, therefore, unloaded at the port of destination.  This will 
assist in reducing stockpiles held by producers, PWCS and buyers of coal.231   

                                                 
228 Queensland Co-operative Milling Association Ltd. (QCMA) and Defiance Holdings Ltd (1976), ATPR 40-012, 
at 17242. 
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7.186 In support of this statement, Xstrata noted a reduction in the vessel queue would: 

… enable coal producers such as Xstrata to predict their annual costs with a greater degree of 
certainty and assist them in making longer term investment decisions in respect of the Hunter 
Valley coal industry..232  

7.187 However, Excel stated: 

Uncertainty regarding loading times is and always has been an issue in exporting by sea.233   

Commission’s view in draft determination 

7.188 The Commission concluded that the Capacity Demand System may result in a public 
benefit to the extent the System enabled producers to more accurately forecast their 
likely required production levels and maintain optimal stockpiling levels.  However, the 
Commission found that this benefit was likely to be marginal. 

Post draft determination submissions 

7.189 Camberwell and Wambo argued that the System may increase stockpiling costs as at 
least some mines would continue to produce at the rate they intended to before the 
System took effect and would therefore have a need to store excess coal that is not 
sold.234  Wambo claimed that these costs would offset any demurrage savings.235   

7.190 BHP Billiton stated that the reduction in mine stockpiles over the first half of 2004 
suggests that producers (including them) are reducing production to fit within their 
allocations.236 

7.191 PWCS stated: 

… producers such as BHP Billiton now have defined allocations and the ability to plan with 
certainty, so one approach is to match production to the allocation instead of carrying high 
stocks.237 

Commission’s view 

7.192 Generally, the Commission considers that the System is likely to reduce stockpiling 
costs for most producers compared to a situation where the queue persists, where it is 
likely that mines will build up stockpiles while waiting for their vessels to get to the 
front of the queue.  Some mines may effectively choose to forgo these savings by 
continuing to produce at levels higher than their allocation (that is, pre-System 
production levels).  However, they presumably would not do this unless they believed 
that they would be likely to benefit in 2005.  As discussed below at paragraphs 7.245 
and 7.307 the Commission does not accept that some mines would necessarily be able 
to transport their full pre-System tonnages if the System was not in place (and the 
queue persisted).  However, the Commission does not have enough information to 
assess the size of this benefit.  
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Improving the Port’s reputation 

Pre draft determination  

7.193 Prior to the draft determination, PWCS claimed that the current vessel queue is causing 
damage to the international reputation of the Port of Newcastle and the Hunter Valley 
coal industry.  It claimed the System would: 

…reassure international coal buyers that the industry can be made efficient and is working 
towards a long term solution which will enable it to manage its affairs more effectively.238 

7.194 Some interested parties supported this view.  For example, Xstrata noted that: 

customers had expressed concerns about whether producers will be able to deliver coal in a 
timely and efficient manner.  We believe that those customer concerns have resulted in the 
Hunter Valley losing sales to Queensland coal producers and also, at times, to producers in 
China.239 

7.195 However, a number of interested parties expressed doubt that the current vessel queue 
was affecting the reputation of the Port of Newcastle.  For example, Camberwell stated: 

The present vessel queuing problems have not stifled the demand for Hunter Valley coal.  It is 
precisely this growing demand that has exposed the problems at the Port.240   

7.196 In addition, other interested parties argued that the proposed System itself may affect 
the Port of Newcastle’s reputation more.  As Donaldson stated:  

In an export environment where prices are high and demand is strong, to impose an arbitrary 
‘across the board’ cut in production sends a message to the international buying community 
that Hunter Valley Coal cannot properly manage its affairs.241 

Commission’s view in draft determination 

7.197 The Commission noted that, in the longer term, coal buyers’ main priority was likely to 
be obtaining the coal they require for an appropriate price.  If Hunter Valley coal 
producers can meet these needs, and if capacity concerns do not arise, then the longer-
term international competitiveness of the Hunter Valley coal industry would not seem 
to be affected whether or not PWCS’s application for authorisation is granted.  
Consequently, the application was not likely to have any significant impact on the 
Port’s reputation and international competitiveness.   

Post draft determination 

7.198 PWCS restated its claim that the reputation of the Hunter Valley coal industry is being 
damaged by the queue, stating: 

The Washington Post and other articles [attached to its submission] also clearly demonstrate 
that there is local and international recognition of the vessel queue problem at Newcastle and, 
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therefore, PWCS submits, a clear reputational issue for PWCS.  On this basis, PWCS firmly 
believes that there is a need to solve the current vessel queue problem to prevent further 
damage to the international reputation of the Hunter Valley and its coal chain export 
capability.242 

7.199 Xstrata stated that its: 

marketing personnel have on a number of occasions received comments from customers 
indicating that, having regard to the current situation at Newcastle, they would prefer to buy 
coal from almost any other coal producing region.243 

Commission’s view 

7.200 The Commission accepts that it is likely that coal buyers would have been unhappy 
with a queue that caused significant delays in them receiving coal.  However, it 
considers that the issue is whether buyer dissatisfaction with a queue would result in 
lower sales in 2004 or in later years. 

7.201 In 2004, coal producers wish to export more coal than the capacity of the coal chain.  
Consequently, any lost sales in 2004 because of the queue could not have been made 
anyway.  This point applies for as long as a queue persists beyond 2004.   

7.202 It is possible that, because of the queue that would exist without authorisation, coal 
buyers might lock themselves into longer term contracts with competing coal suppliers 
during 2004, which might reduce the amount of coal they purchase from the Hunter 
Valley in the future, including after the queue dissipates.  However, the same issue 
arises under the System - that is, the real problem is that demand is greater than coal 
chain capacity.  In addition, a number of mines are partially owned by overseas buyers, 
which would be unlikely to purchase at least the coal they usually purchase from those 
mines elsewhere.   

7.203 If, after 2004, coal demand reduces such that the queue dissipates, coal buyers might 
avoid the Hunter Valley (despite the availability of coal at a competitive price) because 
of concerns that a new queue might form, particularly where it was perceived that 
general coal demand was beginning to rise again.  However, the Commission notes that 
it may be impractical to revive the System after it has ceased operation (leaving aside 
the issue of the length of any authorisation granted).  Consequently, the System would 
not seem to be able to address concerns about a queue reforming.   

7.204 Overall, the Commission is of the view that while the existence of a queue may 
frustrate buyers, it is unlikely to reduce Hunter Valley coal exports.   

Public detriment 
7.205 Generally, arrangements lessen competition when they enable firms to gain market 

power, which allows them to supply less and/or charge more for the same good or 
service.244 
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7.206 As noted at paragraphs 7.7 - 7.14, the two most relevant markets are: 

• the market for the receival, storage and loading of coal onto coal vessels at the Port 
of Newcastle; and 

• market for coal exports. 

7.207 PWCS has a monopoly in the market for coal receival, storage and loading at the Port 
of Newcastle.  In the draft determination, the Commission recognised that while coal 
producers compete for PWCS’s services, the level of competition is limited by the 
common-user arrangement245 (for example, this arrangement means that coal producers 
do not offer to pay higher prices to PWCS as PWCS’s capacity becomes scarce).  
Consequently, the Commission concluded that the public detriment generated by the 
System lessening competition in this market is minimal.  The Commission did not 
receive any further comments or information on this matter.  As such, it affirms its 
findings in the draft determination. 

7.208 In contrast, the export coal market is governed by the ordinary laws of supply and 
demand.  Consequently, there is the potential for the System to generate public 
detriment by lessening competition in this market.  In practice, public detriment might 
arise in two ways.  The System could: 

• reduce aggregate coal exports from the Hunter Valley.  The Commission noted 
that competition in the export coal market would, in principle, be lessened if the 
System restricted aggregate coal exports from the Hunter Valley, although there 
would be a practical question about the degree to which competition was 
lessened.  This lessening of competition would be manifested by an increase in 
export coal prices (albeit prices paid by overseas buyers), either on the spot or 
contract markets; or 

• ‘freeze’ the market share of Hunter Valley coal producers, thereby reducing 
incentives for them to improve the efficiency of their mine operations. 

Restricting aggregate coal exports from the Hunter Valley 

Pre draft determination submissions 

7.209 Interested parties argued that coal exports would be restricted by the 80 million tonne 
initial cap imposed by the System because:  

• this cap underestimates the actual capacity of the coal chain in 2004; 

• more particularly, the introduction of the System would reduce incentives to 
improve the efficiency of the coal chain, thereby reducing the amount of coal 
exported from the Hunter Valley in 2004;246 and 
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• the System would reduce the amount of coal exported.  In particular, if a producer 
suffered a mine disruption late in the quarter, the queue might be so short that an 
alternative ship is not available to load,247 and it might be too late in the quarter for 
any allocation re-distributed to producers to be used.248  

7.210 PWCS submitted that: 

vessel queues are not the driver of coal chain performance.  The improvement work that led 
to the… Hunter Valley Coal Chain Logistics Team… was started in October 2002, before 
the queue formed.  Queuing also has no direct impact on rail and track operators, who have 
been major contributors to improved performance… significant shareholder pressure is 
already present, and will continue to be brought to bear on the management team at PWCS 
to continue to drive efficiency improvements and capacity growth. 

Although the reduction of the queue does remove a very tangible, yet costly, indicator of the 
need for increased efficiency and capacity of the coal chain, the existence of the short term 
pro-rata solution itself will highlight the need for additional capacity.249 

7.211 PWCS indicated that the System is designed to reduce the vessel queue to around 10 
vessels.250   

Commission’s view in draft determination 

7.212 The Commission concluded that PWCS’s estimate of coal chain capacity was 
reasonable and that the System was not likely to directly reduce coal exports.  It also 
concluded the System was unlikely to reduce incentives to improve the efficiency of 
coal chain because: 

• in particular, while export prices for Hunter Valley coal remain high, all coal 
producers currently have a strong incentive to maximise the coal chain’s capacity 
to ensure that as much coal as possible is exported; 

• the Capacity Distribution System provides a mechanism to increase coal producer 
allocations if coal chain capacity increases (see paragraph 4.27); 

• the Hunter Valley Coal Chain Logistics Team commenced operations before a 
queue appeared and there is no suggestion that it will not continue to operate; and 

• if, for example, the System was only to operate until the end of 2004, there would 
be strong incentive to ensure that, by then, the coal chain was as efficient as it 
could be. 

Post draft determination submissions 

7.213 BHP Billiton argued that the System had the potential to directly reduce the level of 
exports by reducing producer’s production levels, therefore slowing their response 
times to additional allocation becoming available.251  In addition, producers with excess 
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allocation were unlikely to release that back to the System Administrator in time for 
other coal producers to take advantage of it.  BHP Billiton estimated it would take 
around 10 weeks for a producer to arrange a shipment.252  However, Coal & Allied 
stated this would take 4 weeks.253 

7.214 BHP Billiton also argued that the removal of the queue would reduce incentives to 
improve capacity, stating that the: 

queue of ships off Newcastle is the clearest signal that capacity is urgently needed and ensures 
that the issue remains at the forefront of public attention.  …  the CDS acts to blunt or totally 
remove this market signal and disguises the need for additional capacity.254 

7.215 However supporters argued that the incentives to increase capacity would remain with 
or without the System.  Coal & Allied stated: 

… initiatives to enhance existing capacity (eg. part funding of the repowering of the PN train 
fleet to minimise the impact of below rail constraints to coal chain capacity) all demonstrate 
PWCS’s (and others) bona fides in actively seeking out and implementing initiatives that have 
and will continue to enhance coal chain capacity.255 

7.216 PWCS highlighted the improvements in coal chain capacity that have occurred since 
the System commenced, providing examples of both short and medium/long term 
improvements256 and stated: 

In the time the CDS has been developed, sustainable coal sustainable coal chain capacity rates 
have been increased from 76 to some 82 million tonnes per annum. … PWCS submits that the 
continued improvement in the coal chain is direct evidence that efforts to improve throughput 
have been maintained as part of and as a result of the introduction of the CDS.257 

Commission’s view 

7.217 The Commission understands that 220,000 tonnes of allocation was not used in quarter 
2 (around 3 ship loads or 1.27 per cent of annual capacity).   

7.218 It is possible that further non-use of allocation will occur in quarter 3.  Having said this, 
given the conclusions that coal demand is likely to continue and that coal producers are 
likely to have sufficient coal to meet demand, it seems unlikely that a major underuse 
of allocation would arise.  Rather, an underuse of allocation might arise, for example, 
because of production disruptions at a mine late in quarter 3.   

7.219 The problem seems unlikely to arise in quarter 4 at all, as coal producers could be 
expected to have ships informally queued up outside the Port in anticipation of the 
System ending (that is, there will be ships to load even if the formal queue dissipates 
completely). 

7.220 Overall, the Commission accepts that the System is likely to generate a public 
detriment by reducing the amount of coal exported below what would have been 
exported without the System.   

                                                 
252 BHP Billiton submission, 23 April 2004, p. 2. 
253 Coal & Allied submission, 19 May 2004, p. 9. 
254 BHP Billiton submission, 17 May 2004, p. 1.  
255 Coal & Allied submission, 19 May 2004, p. 10. 
256 PWCS submission, 10 June 2004, pp. 11-13. 
257 PWCS submission, 10 June 2004, pp. 13-14. 
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7.221 However, again, there is some uncertainty about the likely level of allocation underuse.  
It seems likely (barring a major production disruption) that it would be small but 
significant.  As an indication, if there was an underuse of 500,000 tonnes, at a spot 
market price of around US $63 per tonne,258 this would result in the loss of around 
$31.5 million in export earnings, although lost profits would be substantially less than 
this. 

7.222 The Commission notes that the System is designed to maintain a queue of around 8-10 
ships, which should address BHP Billiton's concern about the queue being too short. 

7.223 Finally, given the increase in coal chain capacity since the System commenced, the 
Commission continues to support the conclusion in the draft determination that the 
System is unlikely to reduce incentives to improve capacity. 

 Reducing incentives for coal producers to become more efficient  

Pre draft determination submissions 

7.224 Some interested parties emphasised that the Capacity Distribution System will have the 
effect of ‘freezing’ market shares and that consequently it would reduce incentives for 
coal producers to become more efficient to improve market shares. 

7.225 Camberwell Coal submitted that:  

The formal neutrality of the System assumes (wrongly) that market participants will not, and 
cannot, develop strategies to increase their competitive positions at different rates.  It cuts off 
the opportunity for differential growth and serves to discourage competition for market 
share.259   

7.226 BHP Billiton submitted that: 

The proposed capacity distribution system will remove incentives for exporters to increase 
efficiency and reduce costs.  Given that any increase in efficiency would ordinarily be 
rewarded with greater output at lower cost, that output would be wasted under the proposed 
system, as an exporter would not be able to export in excess of its allocation, no matter what 
its commercial advantage in doing so.260 

Commission’s view in draft determination  

7.227 The Commission was inclined to the view that in 2004 the System was not likely to 
generate significant public detriment by reducing coal producers’ incentives to improve 
the efficiency of their operations.  In particular, the Commission considered that it was 
not clear that, for the industry as a whole, the constraint imposed by the System would 
be any greater than the constraint imposed by the vessel queue. 

                                                 
258 globalCOAL NEWC index price, 2 July 2004. 
259 Camberwell Coal submission, 5 March 2004, p.5. 
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Post draft determination submissions  

7.228 BHP Billiton reiterated its claim that the System would reduce incentives for coal 
producers to increase their efficiency so as to gain additional market share.  It stated 
that the detriment flowed from: 

… the loss of incentives for the lower cost producers to take risks and produce and sell more, 
at the expense of other Hunter Valley producers.  It is the lower cost producer that has the 
greater incentive to take risks in seeking to drive further volume through the Hunter Valley 
coal chain and increase its sales.  This is a spur to identify and capture efficiencies for itself 
and for each producer.  This significant competitive incentive is removed with the introduction 
of the CDS.261 

7.229 However Coal & Allied argued that, while lower cost producers could have a stronger 
incentive to export more at the expense of other producers, attempting to do that 
(without the System) would just increase the size of the queue.262 

Commission’s view 

7.230 The key fact is that coal demand is high and is expected to remain high until the end of 
2004, meaning there is a market for all coal that coal producers can realistically extract 
from the ground, subject to the capacity of the Hunter Valley coal chain to move the 
coal onto a ship.  Export tonnages are therefore effectively determined not by being 
more efficient so as to offer a lower price to buyers, but by coal producers’ ability 
(absent the System) to get as much of their coal as possible through the congested rail 
and port system.  As discussed below at paragraphs 7.245 and 7.307, the Commission 
is satisfied that there is no significant difference between the ability of coal producers 
to do this.  Consequently, subject to the discussion in paragraph 7.231 below, the limit 
imposed by the System on the export tonnages of individual producers is likely to be 
similar to that imposed by the queue. 

7.231 However, as discussed at paragraphs 7.117- 7.127 above, it is possible that, in 
particular, rising spot demurrage prices might force higher-cost mines to reduce their 
spot sales, thereby allowing more efficient producers to sell more coal.  The System 
reduces all coal producers’ forecast exports equally. Consequently, it might reduce 
economic efficiency by increasing the amount of coal exported by higher-cost 
producers. 

7.232 However, the size of any loss of efficiency depends on: 

• the extent to which the queue (absent the System) would fall because of 
shipowners’ concerns.  As discussed at paragraph 7.130, there is some 
uncertainty about this; and 

• the difference in cost structures of different mines.  The Commission has no 
specific information on this. 

7.233 Consequently, it is difficult to assess the size of this efficiency loss (which would 
constitute a public detriment).  However, given that the uncertainties about the extent to 
which rising demurrage rates would, in fact, affect the queue, the Commission is 

                                                 
261 BHP Billiton submission, 23 April 2004, pp. 3-4.  See also Donaldson submission, 21 May 2004, p. 11. 
262 Coal & Allied submission, 17 May 2004, p. 18. 
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inclined to the view that the level of public detriment would be small but significant.  
The Commission notes that only one interested party has emphasised this argument, 
and this interested party – BHP Billiton – operates Mt Arthur North, which the 
Commission understands is the newest mine in the Hunter Valley and therefore 
possibly among the most efficient. 

Effect on small coal producers 

Pre draft determination submissions 

7.234 Prior to the draft determination, several interested parties submitted that smaller coal 
producers will be disproportionately disadvantaged by the System relative to large 
producers.263 

7.235 In particular, they emphasised that smaller mines do not generate the economies of 
scale of larger mines.  Donaldson Coal submitted that: 

Coal mining operates on high fixed costs, high volume and low margins, which is typical of a 
competitive commodity industry.  The ability of coal producers to reduce fixed costs is 
limited, and the capacity of the small producer to reduce fixed costs is less than the large 
producer.264 

7.236 AMCI stated: 

… a reduction [in exports] would be fatal to the operations of small producers.  Their 
operations are predicated on maximising production and amortising capital over optimum 
tonnages.265 

7.237 It was also submitted that smaller producers generally only operate one mine and would 
therefore be more affected than larger producers with multiple mines, as multi-mine 
producers may be able to shut down or reduce production at their less efficient 
mines.266 

7.238 In addition, some larger companies may be able to source coal from their operations in 
other coal fields to make up for any production cuts in the Hunter Valley.  Therefore 
the net increase in cost for multi-mine companies is likely to be far less than for smaller 
operations.267 

7.239 Finally, Camberwell Coal submitted that: 

… smaller coal exporters will have to breach contracts into which they have entered, whilst 
larger coal exporters will be able to absorb the reduction in capacity through their spot 
allocation, leaving their contracts unaffected.268   

 
                                                 
263 SSM Coal submission, 23 February 2004, p. 2, Geoperformance submission, 12 February 2004, p. 1, PK 
International Sales submission, 14 February 2004, p. 2, Newpac submission, 19 February 2004, p.5; AMCI 
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265 AMCI submission, 23 February 2004, p. 5-6. 
266 See, for example, Geoperformance submission, 12 February 2004, p. 1. 
267 Excel submission, 23 February 2004, para 45, AMCI submission, 13 February 2004, p. 1. 
268 Camberwell submission, 23 February 2004, p. 6. 
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Commission’s view in draft determination  

7.240 The Commission found that underlying the concerns raised about the impact on smaller 
coal producers was a belief that less coal will be exported under the Capacity 
Distribution System than would be exported if authorisation was denied.  However, the 
Commission had earlier concluded that, overall, this was unlikely to be the case.   

Post draft determination submissions 

7.241 Some smaller producers pressed their arguments that they were disproportionately 
disadvantaged by the System due to their higher costs while only receiving a smaller 
percentage benefit of reduced demurrage costs.269   

7.242 Camberwell and Wambo stated: 

Whilst there are no special methods employed by certain producers that allow them to get all 
their coal through the facility, the reason that some small coal producers such as Camberwell 
Coal are able to achieve this is their incentive as a small coal producer to work the process as 
efficiently and effectively as they can. The ability of a small coal producer to get all of its 
budgeted coal through the facility, or even a small percentage more, in relative terms is of far 
greater value than it is for a large coal producer.270 

7.243 They further submitted that: 

It is also possible that in the present situation, where the total sum of production forecasts 
exceeds the capacity of the coal chain, certain producers are able to get all their budgeted coal 
through the facility because other coal producers are not producing at the levels they forecast 
to Barlow Jonker.271 

7.244 However Coal & Allied submitted that many large mines have, like smaller mines, high 
fixed costs and low operating costs and will therefore be significantly detrimentally 
affected by reductions in production.272  Xstrata argued that it was actually a 
conglomerate of small joint venture mines and has therefore suffered the same issues as 
the smaller producers.273 

Commission’s view 

7.245 Generally, the Commission affirms its conclusion from the draft determination that 
there is no guarantee that smaller producers would be able to export their total (i.e. pre-
System) forecast for 2004 within 2004.  While some smaller producers managed to sell 
more than their forecast coal in quarter 1, it seems unlikely that this was because they 
had a greater incentive to do so.  Rather, it is more likely to be a result of production 
disruptions at other mines (which the Commission was confidentially informed about).  
There is no guarantee that such production disruptions will occur during the remainder 
of 2004.  Consequently, it is likely that the effect on small producers of the queue 
(without authorisation) would be comparable to the effect of the System (with 
authorisation). 
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Effect on coal traders and the spot market 

7.246 A number of coal traders (and other interested parties) submitted that the proposed 
System was likely to have a significant detrimental impact on them.  Traders stated that 
they usually rely on the last 10-20 per cent of coal that producers put on the market.274  
If this coal is not produced, and producers move towards fulfilling their long term 
contracts rather than putting coal on the spot market,275 then traders will be 
‘immediately and adversely impacted by this constraint of coal sales.’276 

7.247 Coal & Allied submitted that: 

It would be foolhardy and patently wrong for any producer to offer tonnes to anyone, whether 
a trader or an end user, if they believed that they would not be able to honour the terms of the 
deal.  In [our] opinion, the PWCS proposal does not change the decision process to sell coal to 
anyone, other than on normal commercial grounds of price, quality, timing etc.277 

Commission’s view in draft determination 

7.248 The Commission found that, with authorisation, the amount of coal sold through coal 
traders was likely to be reduced as producers use their allocation to satisfy contract 
sales.  However, if Hunter Valley coal constituted a significant proportion of the 
amount of coal sold on the sport market, then spot market prices would seem likely to 
rise, offsetting, at least partially, the effect on coal traders.  The Commission requested 
further information on this issue.   

Post draft determination submissions 

7.249 Opponents of the System pressed their arguments that the System has meant that no 
coal is being traded on the spot market.  Noble stated: 

The suggestion that coal traders may buy less coal but achieve the same financial return due to 
increased market prices is possibly valid, however, when the coal trader cannot purchase a 
SINGLE tonne to sell to the market the return to the coal trader is obviously ZERO.  
[emphasis in original].278   

7.250 Peabody Coaltrade submitted that the state of the world market and the System have 
substantially reduced the amount of coal sold on the spot market.279 

7.251 BHP Billiton claimed that the effect on the spot market can be demonstrated by the 
effect on globalCOAL, an online trading mechanism: 

The globalCOAL spot market for thermal coal out of Newcastle has been severely affected by 
the CDS, as has the transparency of the market price for Pacific traded coal.  Hunter Valley 
Energy Coal carried out 36 per cent of its sales in the first half of CY 2004 on globalCOAL 
but only 6 per cent of sales is anticipated in the second half.280 
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7.252 Several other interested parties stated that there had been no sales of Hunter Valley coal 
on globalCOAL since the Commission granted interim authorisation on 5 March 
2004.281  PWCS submitted that 160,000 tonnes was sold on globalCOAL in May.282  
However, Wambo and Camberwell submit that, prior to the System, trading on 
globalCOAL averaged 1 million tonnes per month.283   

7.253 Some interested parties claimed that some traders may be forced to exit the industry as 
a result of the System, reducing efficiencies and competition in the market, especially 
for smaller producers.  They also noted that the exit of other traders may lead to the 
creation of a monopoly, vested in Glencore International AG, due to its position as the 
only trader with a tied source of supply in the Hunter Valley through its majority 
shareholding in Xstrata.284   

7.254 However, others cast doubt on whether the System was likely to have such an adverse 
effect on traders.  Coal & Allied stated: 

the System in no way constrains the ability of traders to add value in the coal chain (and 
thereby secure a return). The fact that traders cannot secure capacity directly under the System 
is irrelevant – the amount of coal sold by traders has and will always be a function of the 
amount of coal that is sold to them by the producers – there is no difference between selling 
coal and the terminal capacity to go with it. At other ports around the world, traders do not 
retain port capacity rights, but this does not preclude them from being able to effectively 
conduct their business.285 

7.255 Xstrata stated that: 

… in times of tight demand, buyers tend to purchase their coal requirements directly from 
producers and there is less coal available at low prices for traders and other arbitrageurs.  … in 
the current market environment there would be limits on the amount of Hunter Valley coal 
available for coal traders regardless of whether or not PWCS had implemented the capacity 
distribution system.286   

Commission’s view 

7.256 The Commission considers that generally, the amount of coal that producers leave for 
the spot market is likely to depend on the extent to which coal producers are willing to 
risk that spot prices during the year will be higher than the best contract price they can 
achieve.  This suggests that producers would retain coal for spot market sales even in a 
year when coal demand is high as long as they believed there was a worthwhile chance 
that spot market prices would be higher than contract prices over the year – which 
would seem to be a reasonable expectation in 2004.  In addition, it seems likely that, in 
a high demand year, coal producers would be able to sell more spot market coal 
through globalCOAL (thereby placing less reliance on coal traders).  Overall, this 
suggests that there should be significant amounts of Hunter Valley coal for sale on 
globalCOAL in 2004. 

7.257 It appears that trading on globalCOAL has fallen substantially.  The Commission 
considers that this fall is at least partially attributable to the impact of the System, as 
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coal producers have substantially reduced their spot sales to stay within allocation 
while still meeting their contractual commitments.  The Commission has also received 
confidential information about other factors that are likely to have decreased trade on 
globalCOAL.   

7.258 The issue is whether a reduction in globalCOAL activity constitutes a public detriment.   

7.259 Interested parties (opposing the application) argued that globalCOAL provides a 
transparent market price for Hunter Valley coal.287  The argument seems to be that the 
globalCOAL price index makes Hunter Valley coal more attractive to contract coal 
buyers because it provides a benchmark against which they can assess the 
attractiveness of the prices they are negotiating.   

7.260 While the Commission accepts that this benchmark might benefit Hunter Valley coal 
exports, it seems likely to be significantly less important for buyers than whether the 
price offered by Hunter Valley coal producers is competitive.  Moreover, the 
benchmark seems likely to be less important when the underlying demand for Hunter 
Valley coal is high (as is likely to be the case for 2004 and possibly 2005, although this 
depends on whether high rates of Chinese economic growth continue). 

7.261 With respect to the impact on traders, the Commission considers that the System might 
also have reduced the level of direct sales to coal traders.  However, it considers it 
likely that a more significant reason is that producers need coal traders less when 
demand is high – that is, there is no need for an intermediary when it is possible to sell 
coal at unusually high prices direct to customers or on globalCOAL. 

7.262 This is not to say that the System has not negatively affected coal traders.  Rather, the 
Commission considers that this negative effect seems more likely to arise from the 
reduction in trade on globalCOAL (where traders can buy coal) rather than by reducing 
direct sales to traders. 

7.263 However, the Commission does not consider that this constitutes a public detriment (in 
particular, it does not constitute a loss of economic efficiency).  The Commission also 
considers it unlikely that coal traders will permanently cease operations because of the 
System, particularly as it understands that they operate at ports other than Newcastle. 

Effect on existing contracts 

Pre draft determination submissions 

7.264 Some interested parties stated that they would be unable to fulfil all of their contracts 
with overseas buyers under the proposed System.288  They further submitted that the 
force majeure provisions in their contracts with buyers could not be relied on in this 
situation, leaving them in default of their contracts.289  
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7.265 Noble Australia (a coal trader) submitted that: 

… should a quota be forced onto the producer of that coal, he may call Force Majeure on his 
ability to deliver coal to our company based on his quota meeting its particular monthly 
maximum.  As such our company would then be exposed in the coal market as we would be 
unable to apply Force Majeure provisions to our buyers… From this point, our company has 
two directions to proceed, one to buy coal, if at all available in this quotaed market at a price 
that could be enforced upon us, or two, not deliver coal and face an unspecified claim from the 
buyer for default of contract.290   

7.266 PWCS submitted that: 

Even if the proposed capacity distribution system is not introduced, exporters will, in view of 
the capacity limits that currently exist within the Hunter Valley coal chain, continue to face 
limits on the quantity of coal they can export – even if those limits will be unevenly 
distributed amongst exporters… Any argument that the proposed solution will result in 
producers breaching their supply arrangements with customers needs to be balanced against 
this reality (i.e. there is no assurance that, even without the proposed solution, they would be 
able to export coal through the port).291 

Commission’s view in draft determination  

7.267 The Commission found that without authorisation, all coal producers face contractual 
problems.  With authorisation, only those coal producers without sufficient spot market 
sales to absorb the pro-rata reduction imposed by the System would face contractual 
problems, which would be of a similar nature to those they would face without 
authorisation.   

Post draft determination submissions 

7.268 No submissions were received on this issue.   

Commission’s view 

7.269 The Commission affirms the view in the draft determination that the System would not 
negatively affect existing contracts. 

New coal producers 

Pre draft determination submissions 

7.270 A number of interested parties submitted that the proposed Capacity Distribution 
System would create a barrier to entry for new coal related businesses.292  Noble noted 
that:  

new producers or operators in the HVCC will have an extra hurdle to clear in their effort to 
commence a new business due to the quota imposition and the need to beg, borrow or buy the 
allocation they will need to ship coal through the Port.293 
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7.271 PWCS submitted that the coal forecasts it relied on: 

included all known operations due to commence operations at any time during 2004… All 
these new operations have been allocated loading capacity under the proposed solution…294 

Commission’s view in draft determination 

7.272 The System provides for the unanticipated entry of new producers.  They are required 
to submit a forecast to the System Administrator (Accenture) and satisfy PWCS that 
this forecast is realistic and feasible based on a sound mine plan.  The Administrator 
determines the allocation of the new producer based on PWCS’s assessment of the 
submission of the new producer.295 

7.273 While the Commission recognised that this procedure is intended to facilitate entry by 
new producers, it found it was nonetheless an additional and uncertain barrier for new 
entrants. 

7.274 However, it appeared to be a barrier that is unlikely to have significant practical impact 
in 2004, as it appears unlikely that, with three possible exceptions, any producers will 
unexpectedly seek to enter the industry during 2004. 

7.275 There were two possible exceptions noted by the Commission.296  The Commission 
understood that Ashton was anticipating commencing operations in May 2004, and that 
it had obtained an allocation with PWCS.  It was not clear to the Commission when 
Specialty Coal or Newpac would be in a position to begin exporting coal.  

7.276 More generally, the Commission understood that entry into the coal mining industry is 
characterised by long lead times (several years) due to the substantial capital 
investment required and the significant regulatory barriers which must be overcome.  
As such, it appeared unlikely that there existed any other new producers who might 
enter the market in 2004; that is, if there were, it seemed to the Commission that the 
industry generally would be aware of this. 

Post draft determination submissions 

7.277 No interested party specifically commented on this issue, although the Commission 
was confidentially informed that another mine may be planning to commence operation 
in 2004.   

Commission view 

7.278 As such, the Commission affirms its conclusion in the draft determination.  
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Public detriment arising from the design of the Capacity Distribution System 

Pre draft determination submissions 

7.279 Interested parties submitted that: 

• some producer forecasts may have been based on a predicted expansion of output 
that may not have occurred, thereby disadvantaging those producers who more 
accurately estimated their output.297 Forecasts were not audited to ensure their 
accuracy;298 

• using coal producers’ forecasts (made in August 2003) disadvantages coal 
producers who have subsequently revised their forecasts upwards; and299 

• the pro-rata reduction of coal producers’ forecasts under the System would 
disadvantage coal producer forecasts who would be able to get all their coal 
through the vessel queue if authorisation is denied because of, for example, 
logistics advantages. 300  BHP Billiton submitted that, during 2004, under the 
System its export sales: 

will be restricted… to 6.275 million tonnes instead of the 7.1 million tonnes that [it] expected 
to export during [2004].  This will lead to a shortfall in revenue… during 2004 of 
approximately US$40 million.301 

7.280 BHP Billiton also submitted that growing coal producers would be unfairly affected: 

The impact of the proposed arrangements on HVEC (and other growing mines) will have 
unfair and disproportionate effects.  The growing output of HVEC’s Mt Arthur Coal mine will 
be heavily curtailed by the imposition of a static reduced throughput limit.302   

7.281 However, Excel submitted that: 

Wambo, which has been exporting steadily at around the 3 Mtpa level for many years, will be 
substantially disadvantaged by being forced to reduce production and sales by 10 per cent to 
make room for competitors who are expanding.303 

7.282 Camberwell Coal also submitted that: 

A number of the larger coal mines are shareholders and represented on the Board of PWCS 
and given that PWCS states that they have devoted significant resources towards exploring 
possible solutions to the problem, these mines must have been aware of the likely 
implementation of such a system.  The Commission cannot be satisfied that there had not been 
‘gaming’ in the figures supplied by some mines.304 
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7.283 In addition, the coal producer forecasts used are not publicly available.  However, 
AMCI submitted that: 

the major producers through their control of PWCS are probably aware of the figures forecast 
by smaller producers.  The reverse does not apply.305 

7.284 PWCS responded that: 

The 2004 forecasts were provided by producers at a time before an active solution to the 
vessel queue was contemplated.  Accordingly, they represent producers’ own best estimates as 
to their likely sales during 2004… Any other form of demand forecasting would provide 
significant opportunities for ‘gaming’ and overestimates by producers… 

In addition, to deal with transparency concerns, PWCS has informed all producers that it is 
willing to make the Barlow Jonker forecasts for each producer publicly available, if it is 
authorised to do so by individual producers.  PWCS has not, at this stage, received any request 
to do so.306 

7.285 PWCS also submitted that: 

while the proposed solution… may be subject to claims of ‘swings and roundabouts’ on 
fairness, it is viewed by PWCS as being the most objective and fair method available at this 
time. 307  

7.286 PWCS further submitted that 

Some of the exporters in the Hunter Valley appear to believe that under the existing 
arrangements they, through their own commercial skills, will be able to squeeze all of their 
coal export requirements through the port.  However, PWCS… believes that while it is 
possible that this could occur in certain limited circumstances, the existing constraints on coal 
chain capacity clearly mean that not all of the current demand can be accommodated under the 
existing system.308 

7.287 Coal & Allied submitted that: 

Although potentially not a perfect solution, the proposed system put forward by PWCS 
adequately addresses those issues which would otherwise arise with alternative methods.  A 
retrospective allocation based on historical throughput would penalise new entrants.  
Likewise, a prospective allocation based on exporters’ new nominations will likely lead to 
‘gaming’.309 

Commission’s view in draft determination 

7.288 The Commission considered that coal producer allocations under the System were 
unlikely to precisely match the amount of coal each producer would be able to export 
with the vessel queue, with some producer’s allocations being too large and some too 
small.  It noted that this reflected essentially unavoidable difficulties when designing a 
scheme such as the System, including: 

                                                 
305 AMCI submission, 23 February 2004, p7. 
306 PWCS submission, 1 March 2004, p7.  See also Xstrata submission, 23 February 2004, p5; Coal & Allied 
submission, 5 March 2004, p3. 
307 PWCS submission, 1 March 2004, p3.   
308 PWCS submission, 1 March 2004, p6. 
309 Coal & Allied submission , 5 March 2004, p3. 
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• the need to rely on forecasts (in this case, of sales up to 18 months ahead) which 
are inherently uncertain.  The inherent need to use forecasts provided on a 
particular date is a further distortion (that is, if forecasts had been provided a month 
later, for example, coal producer allocations could have been different to some 
degree); and 

• the practical need to treat all coal producers equally (that is, all producers face the 
same pro-rata reduction), thereby not taking into account some producers’ potential 
ability to better manage their exposure to a queue. 

7.289 However the Commission found that these ‘swings and roundabouts’ seemed, on the 
whole, likely to be fairly random (for example, they would not necessarily advantage 
less efficient producers).  

7.290 Nevertheless, it noted that they distort the competitive process – that is, whatever 
competitive advantages that, without authorisation, would have led to some producers 
selling more coal than others have been inappropriately affected.   

7.291 The Commission considered it was difficult to gauge the size of this detriment.  
However, it did conclude that the longer the System is in operation, the more likely it is 
that this public detriment will become significant – that is, the distortions inherent in 
the System would accumulate over time. 

7.292 Finally, the Commission was provided with the final allocations of each coal producer 
under the System on a confidential basis.  On the basis of this information, it seemed 
unlikely that the System had been ‘gamed’ by, for example, Xstrata or Coal & Allied. 

Post draft determination submissions 

7.293 BHP Billiton submitted that it was disadvantaged because the allocations of coal 
producers that did not have ships in the queue as of 31 December 2003 were lower than 
those which did.310  Camberwell submitted that it was disadvantaged because 
allocations were lower for those producers which had higher quarter one exports.311 

7.294 Of particular concern to interested parties was that producers who overestimated their 
export forecasts (even inadvertently) would be unfairly advantaged.  For example, BHP 
Billiton stated: 

The CDS applies an unreasonable approach to capacity allocation based on out-dated 
information that was not prepared for this purpose. Producers that have over-estimated their 
capacity requirements incur no cut in production and therefore no cost.312 

7.295 However Coal & Allied stated that it: 

…  recognises that there can be no perfect solution to what must be in effect a capacity 
rationing mechanism. However, in the circumstances CNA considers that the System 
represents the most fair and equitable way of allocating the available scarce capacity. The 

                                                 
310 BHP Billiton submission, 23 April 2004, p. 4. 
311 Camberwell submission, 27 April 2004, p. 7. 
312 BHP Billiton submission, 17 May 2004, p. 1. 
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alternative options of retrospective or prospective allocations would either significantly 
disadvantage new entrants, or provide an opportunity for significant ‘gaming’.313  

7.296 Coal & Allied also stated that: 

… all producers have been cut back based on forecasts produced when the market was still 
‘weak’. In that weak market, CNA contends that the ‘less efficient’ higher cost mines would 
have factored in the then low price into their production planning, just as the lower cost 
producer would have factored in its ability to continue to produce at higher levels regardless of 
the low price.314 

7.297 PWCS reiterated that it believed that the System was the best and fairest available, 
stating: 

PWCS believes that until a longer term solution can be implemented, the CDS represents the 
fairest, most equitable and most practical way of addressing that imbalance. …  It is inevitable 
that any system of distributing limited capacity will lead to some criticisms of inequality or 
unfairness.  This is because it is neither practicable nor possible for PWCS to take into account 
the individual circumstances of each industry participant.315 

Commission’s view 

7.298 The Commission does not consider that the design of the System distorts the 
competitive process because: 

• the Asian coal market is a sellers' market, where effectively the real determinants 
of producers’export tonnages are the capacities of their coal mines and their 
ability to get their coal loaded onto a vessel; and 

• as discussed above at paragraph 7.245, without authorisation, it is unlikely that 
any producer would have a greater ability than any other to manage their 
exposure to the queue.  

7.299 Consequently, there appears to be no significant competitive process to distort. 

7.300 Rather, the Commission considers that the issues raised by interested parties relate to 
whether the design of the System is inequitable; that is, whether it unfairly confers an 
advantage on some producers at the expense of others.   

7.301 The way the System takes account of the ships in the queue as of 31 December 2003 
benefits producers who had proportionally more ships in the queue on 31 December at 
the expense of those who did not.  Similarly, the System benefits those producers 
which had a lower proportion of their annual sales in quarter 1 at the expense of those 
who had a greater proportion.   

7.302 In both cases, the redistribution of tonnage appears small – at most a few ships over a 
year – but is significant in dollar terms, given current coal prices.   

7.303 A further issue is whether producers may have – advertently or inadvertently - 
overstated their export forecasts.   

                                                 
313 Coal & Allied submission, 17 May 2004, pp. 3-4. 
314 Coal & Allied submission, 17 May 2004, p. 6. 
315 PWCS submission, 10 June 2004, pp. 4-5. 
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7.304 Generally, the Commission remains of the view that members of the PWCS Board are 
unlikely to have ‘gamed’ their forecasts for the reasons given in the draft determination 
(see paragraph 7.292). 

7.305 The Commission also notes that coal prices were low in July/August 2003 and that no 
significant price rise was expected.  This also suggests that the forecasts were not 
deliberately overstated by any members of the PWCS Board as it is hard to see how 
they would have foreseen that a capacity allocation system would be needed. 

7.306 The issue is then whether any producer may have inadvertently overstated its forecasts.   

7.307 As discussed at paragraph 7.230, a key determinant of how much coal producers would 
export in 2004 absent the System is how much coal they could get loaded onto ships 
(and mine capacity).  As discussed at paragraph 7.245, there appears to be little or no 
difference between the ability of individual producers to negotiate the rail and port 
systems – rather, production disruptions at some mines would explain why other mines 
would be able to export more.  However, it does not appear possible to predict which 
mines will have production disruptions during 2004 and thereby ascertain which 
producers have been overly optimistic.   

7.308 Ultimately, the issue is whether the design of System, by inevitably causing an arbitrary 
redistribution of export tonnage between producers to some degree generates public 
detriment – that is, do the ‘swings and roundabouts’ generate public detriment (given 
that the redistribution is not likely to reduce economic efficiency, that is, there is no 
indication that the redistribution systematically favours higher cost producers over 
lower cost producers).   

7.309 The Commission considers that this relates to the equity of the design of the System – 
that is, the use of the August 2003 producer forecasts, or a particular formula for 
determination allocations based on these forecasts, might be perceived to be unfair to 
particular producers (by reducing their allocations). 

7.310 Overall, the Commission considers that, on its face, the design of the System is 
reasonable - that is, no manipulation to achieve a desired result seems to have been 
involved.  While certain elements favour some producers, removing those elements 
would favour other producers and there is no objectively 'right' way that such elements 
should be designed.  Consequently, the Commission does not consider that the design 
of the System generates public detriment arising from any perceptions that it is 
inequitable (assuming that such inequities can give rise to public detriment). 

The Port as a common user facility 
7.311 Following the draft determination Camberwell and Wambo brought up the issue of 

whether the System changed the common user nature of the Port.  They stated:  

At the time that the leases were granted to PWCS, the government of the day believed that it 
was important that the land be used for a coal loading and handling facility that operated as a 
common user facility, with access for all without discrimination. This fundamental 
characteristic of the facility - that it be operated as a common user facility - is altered by the 
System and its creation of proprietary rights in the hands of certain market participants. Coal 
traders get no allocation (they have no rights).  

Prior to the System, coal traders had the same right as coal producers to access the facility. 
Coal producers get an unequal fixed share of the services available at the facility. The granting 
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of authorisation removes a public benefit that the government of the day provided to the 
market participants in the Hunter Valley.316  

7.312 However PWCS responded: 

PWCS has an obligation to operate the Port of Newcastle as a common-user terminal and, 
therefore, consistent with that obligation, any distribution of capacity has to be effectively on a 
pro rata basis.317   

Commission view 

7.313 The requirement that PWCS operate as a common user facility requires that its services 
be: 

made available to any and every shipper of coal through the Port of Newcastle… under 
conditions and at a cost for like services that are not discriminatory as between users…318 

7.314 The Commission has not been presented with information about whether operating 
PWCS as a common-user facility constitutes a public benefit or not.  Having said this, 
on one hand, a common-user facility would seem likely to assist the establishment of 
new coal mines, as access to coal loading facilities is guaranteed unless the rail system 
or PWCS is congested.  On the other hand, common-user facilities might be prone to 
congestion where capacity is insufficient to meet demand (as there appears to be no 
mechanism to reduce congestion).  It is also possible that common-user requirements 
might deter investment to improve capacity, as the risk that the additional capacity will 
not be used may be too great for potential investors.   

7.315 In any case, there is some uncertainty about the extent to which the System changes the 
common-user status of PWCS (if it changes it at all), both legally and practically.  In 
particular, whenever demand for PWCS’s services exceeds it capacity, coal producers 
will not be able to export all the coal they wish to regardless of whether, in practice, the 
constraint is caused by the System or the existence of the vessel queue. 

7.316 Ultimately, the Commission is not able to reach a view on these matters, and therefore 
whether the common-user status of PWCS gives rise to a public benefit, given the lack 
of information available to it on the issues. 

Transfer of allocation 
7.317 Following the pre-decision conference, the Commission amended interim authorisation 

to prevent any exchanges of allocation other than ‘like for like’ (that is, producer A 
exchanges the same amount of allocation with producer B).  The Commission stated 
that allowing producers to engage in ‘one-way trades’, that is, gift or sell allocation, 
was a potentially significant and contentious aspect of the System, and that it wanted to 
consider it in more depth before deciding whether or not to authorise it.   

                                                 
316 Camberwell submission, 6 May 2004, p. 3; Wambo submission, 6 May 2004, p. 3. 
317 PWCS submission, 10 June 2004, p. 5. 
318 Lease between Minister for Public Works and Services of New South Wales and Port Waratah Coal Services 
Ltd, Lease 8334878K under the Real Property Act 1900 (NSW), clause 4.1.. 
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7.318 BHP Billiton submitted: 

producers who overestimated their production requirements can receive a windfall gain 
through selling their allocation.319 

 

7.319 Camberwell and Wambo stated: 

The ability to engage in one-sided exchanges creates an incentive for producers not to inform 
PWCS of an inability to make use of their allocation because they can profit from selling the 
allocation.320 

7.320 Donaldson submitted: 

To overcome this potential for manipulation, any system needs to ensure that all coal 
producers are able to bid for any allocation which a coal producer wishes to exchange.  If 
authorisation is granted, the Commission should require PWCS to devise conditions to make 
the provisions for sale of allocations more equitable.  Conditions should be imposed requiring 
any producer which does not propose to use its full allocation to offer these allocations in a 
public and transparent way to all other producers in the market place so as to allow an efficient 
distribution of allocations.321 

7.321 However Xstrata stated that: 

Enabling various forms of bi-lateral swaps or trading provides a strong incentive for producers 
to compete in relation to the “acquisition” of additional loading allocations and, therefore, 
their ability to export coal. 

… 

Producers will only agree to a form of trading or swapping if it is consistent with the … 
Protocols and it offers them a commercial benefit.  Not only does this encourage the efficient 
allocation of resources, but it helps to ensure the smooth and efficient operation of the coal 
chain.322 

7.322 Coal & Allied stated the efficacy of the System would be reduced if free exchange of 
entitlements was in any way undermined,323 and that: 

seeking to prevent trades to occur may even encourage blackmarket activity (say between 
mines sharing a single load-point) – as this may prove to be the only way in which mines 
seeking capacity can secure it. Accordingly the impact of the proposed restriction will be to 
distort trading to swaps between mines and stifle those mines wanting to secure additional 
capacity from doing so.324 

7.323 PWCS submitted: 

… a producer’s desire to enter into a one-way swap may indicate nothing more than its desire 
to re-schedule its exports in response to changed customer requirements or that it has been 

                                                 
319 BHP Billiton submission, 30 April 2004, p. 2;  
320 Camberwell submission, 6 May 2004, p. 4; Wambo submission, 6 May 2004, p. 4. 
321 Donaldson submission, 21 May 2004, p11. 
322 Xstrata submission, 20 May 2004, pp. 11-12. 
323 Coal & Allied submission, 19 May 2004, p. 20. 
324 Coal & Allied submission, 19 May 2004, p. 21. 
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offered something more valuable than the use of that loading allocation at that particular 
time.325   

Commission view 

7.324 The Commission considers that both the arguments for and against allowing the sale of 
allocation have some merit.  The sale of allocation by a producer might indicate that its 
original allocation was too high, or alternatively it might just indicate that unanticipated 
production disruptions have occurred (which could happen to any producer).  Allowing 
the sale of allocation could facilitate the transfer of allocation to the most efficient 
mines, but only if the market works effectively (so that the allocation is transferred to 
the mines who are willing to pay the most for it).   

7.325 Generally, the Commission considers that the sale of allocation taken by itself does not 
disadvantage any producers.  In particular, buyers are able to purchase a quantity of 
allocation that they would be unlikely to receive if the allocation was returned to the 
Administrator and redistributed on a pro-rata basis.  This quantity of coal may also be 
of a more practical size than the smaller amount received from a pro-rata redistribution.  
If, for example, a producer returns allocation equivalent to one vessel (80,000 tonnes), 
smaller producers could receive additional allocation of less than 1,000 tonnes, or 
substantially less than one train-load.   

7.326 The Commission also considers that allowing sales may assist in ensuring that unused 
allocation is kept to a minimum.  While the Protocol requires producers to surrender 
allocation they cannot use ‘as soon as practicable,’326 it is possible producers may not 
release allocation until the last possible point to prevent other producers from using it.  
However, if they are able to sell allocation, they are more likely to release it as soon as 
possible in order to maximise their return. 

7.327 Ultimately, the Commission considers that the sale of allocation (considered on its own 
merits) potentially improves the operation of the System.   

7.328 However, it also recognises that the market for the sale of allocation might operate 
more effectively if it were made more transparent; for example, by imposing a 
condition requiring selling producers invite bids from all other producers.  However, 
such a condition would not guarantee that sellers would accept the highest bid.  To fix 
this, Accenture might be required to run the bidding process as the (compulsory) agent 
of the seller.  However, such a requirement could be evaded by producers. 

7.329 Ultimately, the Commission considers that allowing the sale of allocation improves the 
operation of the System, although this is likely to be a marginal improvement for the 
reason given above, and because of the short term of the authorisation. 

Assessing the impact of the Capacity Distribution System in 2005 
7.330 PWCS has requested authorisation until 31 December 2005.  The Protocol outlines a 

procedure for the System to be extended (see paragraph 4.5). 

                                                 
325 PWCS submission, 10 June 2004, p. 10. 
326 Clause 1, Schedule 8. 
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Commission’s view in draft determination 

7.331 The Commission proposed to deny authorisation for 2005 as it had no information 
about, for example, whether a vessel queue is likely to persist during 2005. 

Post draft determination submissions 

7.332 No interested party provided a substantive submission on this issue.   

Commission view 

7.333 As discussed at paragraphs 7.52 - 7.57, the likelihood of a queue persisting depends at 
least initially on whether Chinese economic growth continues at high rates.  The 
information available to the Commission suggests these rates are likely to continue in 
2004, but that there is a greater risk that growth will slow significantly (that is, of a so-
called ‘hard landing’) in 2005. 

7.334 The Commission is also not aware of the likely capacity of the Hunter Valley coal 
chain in 2005 (although it recognises that QR is anticipating investing in additional 
capacity, potentially leading to another 10-15 million tonnes per annum of capacity 
being available from mid-2005).   

7.335 The Commission therefore remains of the view that it is not able to properly assess 
whether a vessel queue is likely to persist during 2005 and consequently whether the 
Capacity Distribution System is likely to generate a public benefit in that year (by 
reducing demurrage).  As noted in the draft determination, this by itself is sufficient to 
deny authorisation for 2005. 

7.336 In any case, there seem to be practical difficulties with extending the System into 2005.  
The System would need to either re-use the 2004 forecasts or request new forecasts 
from coal producers.  The 2004 forecasts (provided to PWCS in August 2003) would 
be significantly out-of-date.  Any new forecasts would be subject to ‘gaming’; that is, 
producers, knowing what the forecast would be used for, would have an incentive to 
overstate their expected exports.  It therefore seems unlikely that using existing or new 
forecasts would accurately predict the aggregate level of coal exports for 2005 by 
Hunter Valley coal producers (and therefore whether a significant queue was likely to 
form). 

Balance of public benefit and detriment 
7.337 The Commission may only grant authorisation if it is satisfied that, in all the 

circumstances, the System is likely to result in a public benefit that will outweigh any 
public detriment. 

7.338 The Commission is satisfied that the System is likely to result in a public benefit, 
particularly by reducing demurrage costs for the industry and hence improving 
economic efficiency relative to a situation where a queue persists.  Depending on the 
length of the queue, the Commission estimates demurrage savings are likely to be 
between US $80 million and US $140 million in 2004.   

7.339 The Commission considers that reducing demurrage costs is a public benefit, as all 
producers would be likely to face higher demurrage costs without the System in place.   



 87

7.340 The Commission also considers that the System will result in some public detriment.  
In particular, it considers that any reduction in aggregate exports due to underuse of 
allocation (as has occurred at the end of quarter 2) will result in a detriment.  For 
example, an underuse of 500,000 tonnes, would result in the loss of around US $31.5 
million in export earnings,327 although lost profits would be substantially less than this.   

7.341 The Commission also considers that a public detriment would result from any 
efficiency losses caused by increasing the amount of coal exported by higher-cost 
producers at the expense of more efficient lower-cost producers.  The precise size of 
this loss is difficult to calculate, although the Commission considers it is likely to be 
small but significant.   

7.342 Overall, on balance, the Commission considers that in all the circumstances, the public 
benefit is likely to outweigh the public detriment.  

7.343 In its draft determination, the Commission requested information from interested 
parties on what might be appropriate conditions to impose.  An outline of the 
conditions suggested is at Attachment C.  However, as the Commission is now satisfied 
that a net public benefit will flow from the System, it does not consider it is appropriate 
to impose conditions.   

7.344 Having said this, the Commission considers that it would generally benefit the 
administration of the System for Accenture to continue to provide the information it 
currently provides coal producers about the operation of the System (see paragraph 
C.17). 

Reconsideration of interim authorisation 
7.345 At the time the Commission granted interim authorisation, it indicated that it would 

reconsider this decision at the time it issued its draft determination.   

7.346 On 13 May 2004 the Commission amended its interim authorisation to prevent any 
exchanges of allocation between producers other than ‘like for like’, that is, producer A 
exchanges the same amount of allocation with producer B.   

7.347 However, in this final determination, the Commission has concluded other exchanges, 
including the sale of allocation, should be allowed to occur.  As such, the Commission 
has amended the interim authorisation again to remove the restriction imposed on 13 
May 2004.  This interim authorisation will remain in place until the date the 
Commission’s final determination comes into effect.  

Duration of authorisation 
7.348 The Commission grants authorisation to 31 December 2004 only.  For the reasons 

given at paragraphs 7.330-7.336 it does not propose to extend authorisation until 31 
December 2005. 
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Variations to the Protocol 
7.349 The Commission notes that any amendment to the Protocol during the term of this 

authorisation will need to be the subject of an application for minor variation of the 
authorisation under section 91A of the TPA, or revocation and substitution of the 
authorisation under section 91C of the TPA. 

Potential for PWCS to have a conflict of interest 
Pre draft determination submissions 

7.350 Prior to the draft determination, interested parties highlighted the potential for a conflict of 
interest to arise due to the two largest coal producers (Rio Tinto and Xstrata) also being 
majority shareholders in PWCS.328  As Camberwell stated: 

The interlocking nature of the shareholding and directorship interests gives rise to a real issue as to 
the motivation (purpose) for the proposed capacity distribution system and to whom the claimed 
benefits will accrue.329   

7.351 However PWCS stated that the decision to implement the proposed System was made 
unanimously by the Board of PWCS ‘acting in the interests of PWCS as a company.’  It 
also noted that only 3 of 10 PWCS directors are full time employees of either Coal & 
Allied or Xstrata.  In addition, PWCS noted that it had engaged an independent consultant 
to design the solution, and that it has engaged in an extensive consultation process which 
commenced in November 2003 and has given parties that might be affected by any 
solution to raise and discuss any concerns that they might have.330   

Post draft determination submissions 

7.352 Following the draft determination, Wambo claimed that 7 of the 10 PWCS directors ‘are 
involved’ with companies that Rio Tinto and Xstrata have majority interests in.  It argued 
that this is directly relevant to the analysis of the application.331   

7.353 PWCS submitted: 

… For the record, of the ten PWCS directors, three are full time employees of coal importer 
organisations, one is a full time employee of Rio Tinto, two are part time employees of Coal and 
Allied (one of whom is the Chairman without a casting vote), two are full time employees of 
Xstrata, one is a full time employee of Anglo and one is a full time employee of Bloomfield.332 

Commission view 

7.354 As it stated in the draft determination, under the TPA, the Commission is required to assess 
the public benefit and detriment that are likely to flow from the arrangements.  Therefore, 
the applicant’s motive for lodging an application for authorisation would only be relevant if 
it affected the public benefit and detriment arising from proposed conduct.  The 

                                                 
328 See, for example, Newpac submission 23 February 2004, p. 1; AMCI submission, 13 February 2004, p. 4; Excel 
submission, 5 February 2004. 
329 Camberwell submission, 5 March 2004, p. 2. 
330 PWCS submission, 1 March 2004, pp. 12-14. 
331 Wambo submission, 27 April 2004, pp. 7-8. 
332 PWCS submission, 10 June 2004, pp. 37-38.   
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Commission notes that in its experience, this is rare.  As such, the Commission affirms its 
conclusion in the draft determination.  
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8. FINAL DETERMINATION 

The Applications 

8.1 On 5 February 2004, Port Waratah Coal Services Limited (PWCS) lodged applications 
for authorisation A90906, A90907 and A90908 with the Australian Competition and 
Consumer Commission (the Commission).   

8.2 Application A90906 was made using Form A, Schedule 1, of the Trade Practices 
Regulations 1974.  The application was made under subsection 88 (1) of the Trade 
Practices Act 1974 (the TPA), and sought authorisation to: 

• make a contract or arrangement, or arrive at an understanding, where a provision 
of the proposed contract, arrangement or understanding would be, or might be, an 
exclusionary provision within the meaning of section 45 of the TPA; and 

• give effect to a provision of a contract, arrangement or understanding where the 
provision is, or may be, an exclusionary provision within the meaning of section 
45 of the TPA. 

8.3 Application A90907 was made using Form B, Schedule 1, of the Trade Practices 
Regulations 1974.  The application was made under subsection 88 (1) of the TPA, and 
sought authorisation to: 

• make a contract or arrangement, or arrive at an understanding, a provision of which 
would have the purpose, or would have or might have the effect, of substantially 
lessening competition within the meaning of section 45 of the TPA; and 

• give effect to a provision of a contract, arrangement or understanding, a provision 
of which has the purpose, or has or may have the effect, of substantially lessening 
competition within the meaning of section 45 of the TPA. 

8.4 Application A90908 was made using Form D, Schedule 1 of the Trade Practices 
Regulations 1974.  The application was made under subsection 88(7) of the TPA, and 
sought authorisation to: 

• engage, in concert with other persons, in conduct that hinders or prevents, or may 
hinder or prevent, a third person supplying goods or services to, or acquiring goods 
or services from, a fourth person; and 

• engage, in concert with other persons, in conduct that prevents or substantially 
hinders, or may prevent or substantially hinder, a third person from engaging in 
trade or commerce involving the movement of goods between Australia and places 
outside Australia.   

8.5 The applications relate to PWCS’s proposed Capacity Distribution System (the System) 
to address the vessel queue off the Port of Newcastle.   

The Statutory Tests 

8.6 For the reasons outlined in Chapter 7 of this determination, the Commission concludes 
that in all the circumstances the arrangements for which authorisation is sought are 
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likely to result in a public benefit that would outweigh the detriment to the public 
constituted by any lessening of competition arising from the arrangements.   

8.7 The Commission is also satisfied that the arrangements for which authorisation is 
sought are likely to result in such a benefit to the public that the arrangements should 
be allowed to take place.   

8.8 The Commission therefore grants authorisation to applications A90906, A90907 and 
A90908.   

Conduct for which the Commission grants authorisation 

8.9 Authorisation extends to the Capacity Distribution System as set out in Attachment D.   

8.10 Further, the authorisation is in respect of the System as they stand at the time 
authorisation is granted.  As a result, any amendment to the arrangements during the 
term of the authorisation would need to be the subject of an application for minor 
variation of the authorisation under section 91A of the TPA, or revocation and 
substitution of the authorisation under section 91C of the TPA. 

8.11 This determination is made on 9 July 2004.   

Interim authorisation 

8.12 At the time of lodging the application, PWCS requested interim authorisation for the 
scheme.  On 5 March 2004, the Commission granted interim authorisation in respect of 
the scheme.   

8.13 On 13 May 2004 the Commission amended its interim authorisation to prevent any 
exchanges of allocation between producers other than ‘like for like’, that is, producer A 
exchanges the same amount of allocation with producer B.  

8.14 The Commission has amended the interim authorisation again to remove the restriction 
imposed on 13 May 2004.  This interim authorisation will remain in place until the date 
the Commission’s final determination comes into effect.  

Date authorisation comes into effect 

8.15 This determination is made on 9 July 2004.  If no application for review of the determination 
is made to the Australian Competition Tribunal, it will come into force on 31 July 2004.  If 
an application is made to the Tribunal, the determination will come into force: 

• where the application is not withdrawn – on the day on which the Tribunal makes a 
determination on the review; or 

• where the application is withdrawn – on the day on which the application is 
withdrawn. 
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Attachment A 

Model of demurrage calculations developed by PWCS 
 

The model developed by PWCS to calculate demurrage costs is: 

Vessels in Queue x (Demurrage Days / Average Queue Days) x Demurrage Rate, where: 

Demurrage Days = Average Queue Days – Days Demurrage Free, and 

Average Queue Days = Vessels in Queue / Vessels Loaded per Day333 

 

The assumptions underlying these demurrage calculations are: 

Port Throughput:    80 Mtpa 

Vessel Size:      80,000t 

Vessels loaded per day:   2.74 (throughput/vessel size)/days 

Queue days before demurrage is charged:  3 

Demurrage Rate (estimate):   US $12,000/day334 

 

The Commission understands that PWCS predicts that the queue will reach 100 ships by 31 
December 2004. 

                                                 
333 PWCS submission, 10 June 2004, p. 25. 
334 PWCS submission, 10 June 2004, p. 26. 
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Attachment B 

List of meetings held with interested parties  
(other than the pre-decision conference) 

 

Participant Date 

Camberwell Coal 20 February 2004 

Xstrata 23 February 2004 

Department of Industry, Tourism & Resources 26 February 2004 

Noble 12 March 2004 

BHP Billiton 23 March 2004 

Wambo Coal 30 March 2004 

Freehills (obo Camberwell & Wambo) 7 May 2004 

Donaldson Coal 21 May 2004 

Glencore 31 May 2004 

PWCS 3 June 2004 
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Attachment C 

Proposed conditions 
Early termination of the System 

C.1 Several interested parties proposed that the System should terminate when certain 
thresholds were met, for example, when the vessel queue reaches a certain length or 
when there is unused allocation above a certain amount at the end of a quarter.  For 
example, BHP Billiton proposed that when the queue falls below 25 vessels, the 
allocation should revert to the full Barlow Jonker forecasts (ie without the pro rata 
reduction), while it should terminate immediately if the queue falls below 15 
vessels.335  Camberwell, Wambo and Noble proposed similar conditions.336 

C.2 However, other interested parties and PWCS argued that such conditions would lead to 
the queue re-forming if the factors which brought the queue into existence (eg coal 
chain capacity being lower than demand) have not been addressed.  In addition, they 
stated that the System would be very difficult to implement again once it had ceased 
operation.337 

C.3 PWCS stated: 

To introduce a condition that the CDS should lapse if the queue reaches a certain level is not 
appropriate as the queue length is not an independent variable.  In practice, it is not realistic 
simply to remove the CDS and allow the queue to re-form.338   

C.4 Accenture stated: 

Suspension or termination of the CDS without a fundamental change in the underlying level of 
excess demand is likely to result in a reformation of the queue. At the time of writing the 
Administrator is not aware of any changes in market conditions that are likely to have reduced 
the level of excess demand that was anticipated at the commencement of the scheme.339 

System to maintain a minimum queue length 

C.5 BHP Billiton proposed a condition requiring that a minimum queue length of 10 vessels 
be maintained.340 

C.6 PWCS responded that: 

At a queue of 8, the statistical probability of empty berths is minimal (estimated to be lower 
than one in 10,000).  However, PWCS aims to ensure a working queue of a nominal 10 

                                                 
335 Annexure A to BHP Billiton’s submission, 23 April 2004. 
336 Camberwell submission, 27 April 2004, p. 8; Wambo submission, 27 April 2004, p. 9; Noble submission, 14 
May 2004, p. 4. 
337 See, for example, Coal & Allied submission, 17 May 2004, pp. 26-27. 
338 PWCS submission, 10 June 2004, p. 36. 
339 Memorandum from Accenture to PWCS, Attachment C to PWCS’s submission, 10 June 2004. 
340 Annexure A to BHP Billiton’s submission, 23 April 2004. 
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vessels is maintained and will release additional loading allocation to achieve this result in 
conjunction with the Administrator.341 

Sale and swaps of allocation 

C.7 Several interested parties proposed conditions relating to the sale and swapping of 
allocation.  Donaldson proposed: 

Conditions should be imposed requiring any producer which does not propose to use its full 
allocation to offer those allocations in a public and transparent way to all other producers in 
the market place so as to allow an efficient distribution of allocations.342   

C.8 Noble proposed:  

The amendment of 13 May 2004 regarding swapping allocation be made retrospective rather 
than prospective as is the CDS.343 

C.9 Peabody Coaltrade proposed: 

that conditions should be imposed to place a ceiling on the monthly swapped tonnage between 
any two companies (for example 90,000t). Any unused allocation over the ceiling should be 
placed back into the pool to be shared among all. 

Notification of non-use of allocation 

C.10 BHP Billiton proposed a condition requiring that notifications of non-use of allocations 
be provided ten weeks before the end of a quarter.  It also proposed that unused 
allocations returned to the Administrator be auctioned with the funds being used to 
improve infrastructure.344 

C.11 However Coal & Allied responded that this proposal would reduce the ability of a 
producer to trade unused capacity (that is, if the 10 week deadline passes), increasing 
the likelihood that allocation will be unused.345   

C.12 PWCS responded that:  

Current experience is that most producers are able to advise firm nominations no more than 5 
weeks ahead.  Often production issues, such as those recently experienced by some producers, 
are only apparent at short notice.346 

C.13 Accenture stated: 

A strict deadline for notification (for example, notification within 10 weeks of the close of a 
quarter) is not practical given that producers may not be able to identify their inability to use 
allocation within this period (e.g. as a result of equipment failure at a mine in the last month of 
the quarter.) Producers are required to advise the Administrator “as soon as practicable” after 
becoming aware of their inability to utilise loading allocation, and there is a significant 
incentive for them to do so as un-used allocations greater than the flexibility provisions attract 
a penalty. 

                                                 
341 PWCS submission, 10 June 2004, p. 36. 
342 Donaldson submission, 17 May 2004, p. 11. 
343 Noble submission, 14 May 2004, p. 4. 
344 Annexure A to BHP Billiton’s submission, 23 April 2004. 
344 PWCS submission, 10 June 2004, p. 36. 
345 Coal & Allied submission, 17 May 2004, p. 28. 
346 PWCS submission, 10 June 2004, p. 36. 
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Experience has been that producers are responsible and cooperative in their ‘release’ of 
unused allocation. In Q2 230,000 tonnes have been ‘released’ before the beginning of June 
due to a mine having difficulty in achieving its production forecasts.347 

Coal traders to be given allocation 

C.14 Noble proposed a condition that coal traders be given access to allocation in line with 
their previous exports.348 

Transparency of System 

Provision of information 

C.15 Some interested parties349 suggested that reporting obligations be imposed on PWCS.  
For example BHP Billiton proposed: 

• that every three months PWCS reports to the Commission on progress towards the long 
term solution; and 

• the information on the amount of capacity utilised is made available to industry 
participants on a regular (monthly) basis.350 

C.16 PWCS responded that it: 

provides a range of mechanisms to disseminate capacity information, both via the HVCC LT 
and directly through the regular monthly CDS meetings.  PWCS is willing to work with any 
coal chain player so that it can better meet their specific information requirements.351 

C.17 Further, Accenture stated: 

The Administrator provides a high level of reporting to facilitate transparency (while ensuring 
confidentiality requirements of participants are preserved). In addition to working directly with 
each individual producer on specific ad-hoc queries, the following information and reporting on 
the operation of the CDS is provided:  

o Daily reporting to each individual Producer on the: 

 actual tonnes of coal received by rail by PWCS and the consequent utilization of 
loading allocation 

 forecast usage of quarterly loading allocation 
 balance of quarterly loading allocation still to be loaded into vessels 
 aggregate of all quarterly loading allocations still to be loaded into vessels 

o Weekly reporting to PWCS and all its customers (including Producers) on the operation 
of the CDS, the aggregate usage of loading allocations against plan and a summary of 
the weeks events, activities and transactions. 

o Monthly consultation sessions with all PWCS customers on the operation of the scheme. 
This is an important forum to solicit industry feedback on the operation of the scheme. 
Two industry forums have been held since the launch of the CDS.352 

                                                 
347 Memorandum from Accenture to PWCS, Attachment C to PWCS’s submission, 10 June 2004. 
348 Noble submission, 14 May 2004, p. 4. 
349 Camberwell submission, 27 April 2004, p. 8; Wambo submission, 27 April 2004, p. 9. 
350 Annexure A to BHP Billiton’s submission, 23 April 2004.   
351 PWCS submission, 10 June 2004, p. 38.   
352 Memorandum from Accenture to PWCS, Attachment C to PWCS’s submission, 10 June 2004. 
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Addressing perceived conflict of interest in structure of PWCS 

C.18 BHP Billiton suggested a condition that the System be managed by an industry 
representative body, with PWCS being a member, not a controlling party.353   Wambo 
proposed that the corporate governance structure of PWCS be altered so that the 
decision makers of PWCS are all independent of the individual competitor decisions.354 

C.19 However Coal & Allied raised concerns about the practicality of forming such a body, 
particularly as the System has a maximum of six months to run.355 

PWCS argued that an independent supervisory body was unnecessary due to the independent 
role of Accenture.356   

Other 

Removal of ‘limitation of liability’ clauses 

C.20 Donaldson proposed the removal of provisions in the Protocol governing the System 
which remove the liability of PWCS and Accenture for any loss suffered by coal 
producers from a range of events.  Events include loss arising from participating in the 
System, any calculation made by Accenture under the System, the exercise of failure to 
exercise by PWCS or Accenture of any power under the System, any failure to achieve 
the objectives of the System, and any failure by PWCS to provide coal handling 
services for a particular quantity of coal. 357  This exclusion only operates to the extent 
permitted by law, and does not operate where PWCS or Accenture engages in wilful 
misconduct or a fraudulent act or where liability is unable to be excluded under the 
Trade Practices Act and reciprocal State legislation. 358 

C.21 Donaldson also proposed the removal of provisions in the Protocol excluding disputes 
about a range of Accenture decisions from being resolved using the dispute resolution 
procedure contained in the Coal Handling Services Agreement (CHSA).  The Protocol 
states that Accenture is acting as an expert and not as a mediator or arbitrator when 
making the relevant decisions.  Broadly, the dispute resolution procedure involves the 
parties attempting to settle a dispute themselves, then appointing a mediator and then 
going to arbitration. 

Removal of allowance for vessels in queue as at 31 December 2003 

C.22 BHP Billiton359 proposed that the System be amended so as to remove the increase in 
allocations for shipping in the queue at 31 December 2003.  This would remove any 
advantage obtained by those who happened to have vessels in the queue at that stage 
over those who did not.   

                                                 
353 Annexure A to BHP Billiton’s submission, 23 April 2004. 
354 Wambo submission, 27 April 2004, p. 9. 
355 Coal & Allied submission, 17 May 2004, pp. 29-30. 
356 PWCS submission, 10 June 2004, p. 38. 
357 See, for example, clauses 2, 5, 7 and 9 of Schedule 2 or clause 2, Schedule 3. 
358 Donaldson submission, 21 May 2004, pp. 11-12. 
359 Annexure A to BHP Billiton’s submission, 23 April 2004. 
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Attachment D 

Capacity Distribution System: Objectives, Principles & Protocols 
 


