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NATIONAL ELECTRICITY CODE

ADMINISTRATOR LIMITED
ACN 073 942 775

Level 5, 41 Currie Street
Adelaide SA 5000

Direct: (08) £213 6332
NECA Facsim|le  (08) 8213 63Q0
FACSIMILE
To: Kaye Johnstont Fax: 02 6243 1260
ACCC
cer Fax:
From: Dominigque Chivers Phone: OB 8213 6332
Office Assistant Fax: 08 8213 6300
Email: dchivers@neca.com.au
Date: 18 June, 2004 Pages: 10  (incl this page)
Subject: NATIONAL ELECTRICITY CODE: CHAPTER %9 DEROCGATIONS
Dear Kaye

Please find following correspondence to Sebastian Roberts from Stephen Kelly regarding the
proposed amendments to Chapter 9, Part E of the National Electricity Code.

Best regards,

(Fbvers

Dominique Chivers
OFFICE ASSISTANT
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NATIONAL ELECTRICITY CODE
APMINISTRATOR LIMITED
ACN 878 942 775

Laval 5, 41 Currle Strasl
Adalaide SA 5000

Telaphone (08) 82138 6322
NECA Facsimile {0B] 8218 46300

18 June 2004

Mr S Roberts

General Manager

Regulatory Affairs — Blectricity

Australian Competition & Consumer Commission
PO Box 1199

DICKSON ACT 2602

Deor W.
NATIONAL ELECTRICITY CODE: CHAPTER 9 DEROGATIONS

I enclose proposed amendments to Chapter 9, Part E of the National Electricity Code relating '
to derogations in New South Wales.

The application relates to the New South Wales regulatory framework for transmission
regulation. In particular, New South Wales is secking a derogation to clarify the basis for
transmission pricing in New South Wales which, for TransGrid and Energy Australia, is ta be
based on the draft decisions of the ACCC for the five year pericd commencing 1 July 2004.
Details of the proposed changes are contained in the attached letter of 17 June 2004 and
application from the Honourable Frank Sartor, Minister for Energy and Utilities. You will
note that the derogations are required prior to 3¢ June 2004 so that this is & matter of some
urgency.

The Minister has formally consulted on these proposed derogations with the corresponding
designated Ministers of the other participating jurisdictions and will forward any comments
received in due course. As discugsed by officers of the Minister’s Department with members
of our respective staff, NSW has requested that the derogation be treated as a minor variation
and I submit it accordingly for the Cormmission’s consideration.

L

3

Stephen Kelly
Managing Director
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New Ssuth Wales

TREASURY

Mr Stephen Kelly Confact G Higham

Chief Executive Qfficer Sﬂ:m:n 1‘.&2‘] 9228 5872
NECA Limired Your Rafaram:;i:

Leval 5

41 Currie Street
Adelaide SA 5000

17 JUN 2004

Dear Mr Kelly

Nations

The Hon Frank Sartor, Minister for Encrgy and Utilities, has written to you propasging a
Jurisdictional Code derogation from the Narional Electricity Code to clarify the basis for

transmission pricing in NSW in the absence of an ACCC revenue cap decision hefore 1 July
2004.

New South Wales has an existing Chapter'9 derogation covering Transmission Network
Service Pricing ~ interim arrangements, 1 request rthat NECA process the derogation proposed
by Minister Sartor and present it to the Anstralian Competition and Consumer Cormmission as
& minor varjarion to the existing derogation. Accordingly, NECA will not be required to
forward a cheque to the value of $10,500 to the ACCC thar would otherwise be payable if
NECA made an application for a derogation,

Staff from ACCC, NECA and NSW Treastiry have discussed the proposed derogation and
have agreed that it should be treated as a minor variation. ’

Yours faithfully

?{’l«z W -
Perer Hoogland

Director
Energy Policy and Implemnentation
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Guvernor Macquarie Tower, 1 Farrer Place, Sydney 2000. Switchbosrd: (61 2) 9218 4567 Facsirmlie: (612) 9221 7029
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New South Wales

MINISTER FOR ENERGY AND UTILITIES
MINISTER FOR SCIENCE AND MEDICAL RESEARCH
MINTSTER ASSISTING THE MINISTER FOR HEALTH (CANCER)
MINISTER ASSISTING THE PREMIER ON THE ARTS

Mr Stephen Kelly
Chlef Executive Officer
NECA Limited

Level 5

41 Currie Street
Adelaide SA 5000

Dear Mr Kslly
National Electricity Code Transmission Revenue Cap Deragation

| am writing to propose a jurisdictional Code deragation from the National Electricity
Code to clarify the basis for transmisslen pricing in NSW in the absence of an ACCC
revenue cap decislon hefore 1 July 2004,

The ACCC's current decision setting transmission revenue caps for TransGrid and
EnergyAustralia expiras on 30 June 2004, The ACCC has made draft decisions on
TransGrid's and EnergyAustralia's revenue caps for the five year period
cammencing 1 July 2004, However, the ACCC will not make final determinations
until after 1 July 2004,

The National Electricity Code ssts out a methedology for setting transmission pricing
such that the aggregate annual revenus requirement of the Transmission Network
Owner does not exceed the maximum allowabie revenue datermined by the ACCC.

The ACCC has proposed that TransGrid and EnergyAustralia use ts draft decision
as the basis for sefting 2004-05 transmission prices. However, if TransGrid and
EnergyAustralia set prices on a basis not conternplated in the Code they face risk
that their prices will not be validly charged to network users.

TransGrid and EnergyAustralia also face uncertainty about 2005-06 prices If any
difference in the 2004-05 revenue cap between the ACCC's draft and final decision
is adjusted in 2005-06 transmission prices.

The Code requires the ACCC te set a revenue cap for a minimum of five years.
Thers |s uncertalnty whether the ACCC's final decision will meet the Code
requirement if the decision |s made after 1 July 2004 and expires on 30 June 2009,
in the absence of an express pravision in the Code empowaring the ACCC to set a
revenue cap retrospectively, this also creates a risk.

Level 31 Governor Macquarie Tower, 1 Farrer Pluce, Sydney NSW 2000
Telephove: {02) 9228 4700 Pacsimile; (02) 9228 471)
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New South Wales
It is appropriate that the risks created by the ACCC's delay in making a final decision
on the transmission revenue cap after the commencement of the regulatory period
be addressed.

I seek a jurisdictional derogation under Chapter @ of the National Eiectricity Code to
remave the uncertalnty for TransGrid, EnargyAustralia and their netwark customers
that transmission prices may not have been set on the basis contemplated in the

Code and to ensure that the ACCC's draft and final decisions can take effect under

the Code.

The draft derogation is enclosed for NECA's consideration. The ACCC has been
consutied in drafting the derogation and all matters raised by the ACCC have been
incorporated.

| consider that there is significant public bensfit from the derogation by:

» providing transmission price certainty for natwork users;

» ensuring that there is no cverall detriment to network customers If there is &
difference in the 2004~05 revenue cap between and the ACCC's draft and
final decision, which will be adjusted In 2005-06 in accordance with the
existing “unders and overs’ mechanism In the Code; and

+ onabling resolution of issues raised in the ACCC's draft declsion In an
appropriate timeframe in the ACCC’s final declsion.

I have written to other NEM Ministers seeking their comments they may have on the
proposed derogation. 1 undertake to forward the Ministers’ responses to NECA and
the ACCC.

Please forward the draft derogation to the ACCC for its approval. For the reasons
explained above, the derogation will need ta be approved befare 30 June 2004 to
fully address the identified risks.

Level 31 Governor Macquarie Tower, 1 Farrer Place, Sydncy NSW 2000
Tclepbone: (02) 9228 4700 Facsimile; (02) 9228 4711
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Draft Revenue Cap Derogation

For the purpases of clause 6.2.4 of the Code, in respect of the regulation of ransmission
service pricing in New South Wales, the revenue cap for the financial Year commenesing on 1
July 2004 (the "Perlod") will be deemed to be:

(1) for TransGrid, the maximum allowed revenye for the Period in the ACCC's "Draft
Decision NSW and ACT Transmission Network Revenue Caps - TransGrid
2004/05-2008/09" dared 28 April 2004 (the "Draft TransGrid Revenue Cap
Decision"); and

2 for EnergyAustalia, the maximum allowed revenue for the Period in the ACCC
"Draft Decisian NSW and ACT Transmission Network Revensie Cap -
EnergyAustralla 2004/05 - 2008/09" dated 28 April 2004 (the “Draft EA Revenue
Cap Decision").

For the purposes of clauses, 6.3 10 6.4, 6.5.1194.5.6. §
the prices applying in the Period for prescyiiiliiserv R ‘
transmissian networky and associated cony RN cw South Wales
applying to indtvidual transmission nerwdeil i ; ' .

'during the Period, will ba determined on th

(1) the aggregase annual revenue req
allowed revenue for the Period,

Decision; and _

) the aggregate annual revalaRPz el " : alia will be the
maximum allowed rgue ¥ d gt Encrgy Australia
Revenue Cap D

f)i¥ commencing on 1 July 2005,
ixinuon allowed revenue determined

imum Allowed Revenue" for the Perjod in any
pply to the Period; and

(2) ¥2 "Maximum Allowed Revenue” for the Period in
expressed to apply to the Period,

and then:

{3) if the result
other amounts 1entioned in clause 6.4,3C(b), the absolute value of thar amount
must be deducted from the portion of the aggregate annual revenue reguirement
referrad to in clause 6.4.3C(b); and

(4) if the result of that subtraction is an amount greater than zero then, in addition to
the other amounts mentioned in clause 6.4.3C(c), thar amonnt must be added to the
portion of the aggregare annual revenue requirement referred to in clatse
6.4.3C(c),

prior to rthe application of interest in accordance with clause 6.4.3C(b) or 6.4.3C(c) as the
case may be.

For the purpoess of clause 6.2.4. of the Code, in respeet of the regulation of fransmission
service pricing in New South Wales, a revenue cap applying to a Transmission Network

SYDWORRDOCS\ 145003495078, 1
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Service Provider determined by the ACCC in accordance with clause 6.2.4 of the Code for the
period commeneing on 1 Tuly 2004 until the end of 30 June 2009 will be deemed to be for a
period of five years notwithstanding that such revenue cap did not take effect wntil after 1 July
2004 or that such revenue cap was determined by the ACCC after 1 July 2004.

SYDWORKDOCS\I [460A3495975.1
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Application to the
Australian Competition and Consumer Commission
for Minor Variation to Authorisation granted in respect of
National Electricity Code

Application is hereby made under Ssction 91A of the Trade Practices Act 1974 {Cth) for a minor
variation of Authorisation described in section 1 below.

{a) Name of applicant Natianal Electricity Code Administrator Limited (NECA).
(b) Short description of Administration of the National Electriclty Code (the
business carriedonby  Cods).
applicant
(¢} Address for service of Mr Stephen Kelly
documents on the .
applicant Managing Director
National Electricity Code Administrater Limited
Level 5

41 Currie Strest
ADELAIDE SA 5000
Phone: {08) 8231 6307
Fax: (08) 8213 6300.

(d) Names and addresses See Annexure B
1 Introduction
Backaground

This application for 8 minor variation of an authorisation is made by NECA to the Australian
Competition and Consumer Commissien (Commisslon) pursuant to section 91A of the Trade
Practices Act 1974 (Cth) (Trade Practlces Act).

On 10 December 1997, the Commission made a determination under subsections 88(1) and
88(8) of the Trade Practices Act granting authorisation to coniracts, arrangements or
understandings entered into by Code participants in the Naticnal Electricity Market, including
NEMMCO. pursuant to the Code (Original Determination). That autharisation expires atthe
end of 31 December 2010. The Cads Is a code of conduct appraved by the Ministers of the
participating jurlsdictions in the National Electricity Market as the Initial code for the purposes of
the National Electricity Law.

The Original Determination has been varied by subsequent Authorisations which, when taken
together comprise the Authorisation {the Authorisation),

1552482\ 0036080
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2 Summary of the Code changes
NECA proposes the following Code changass:

a |urisdictional derogation by New South Wales to clarify the basis for transmission pricing in
New South Wales which, for TransGrid and Energy Australia, Is to be based on the draft
decisions of the ACCC for the five ysar period commencing 1 July 2004

The changes and the reasons for them are set out in more detail in the letter fram the Hon,
Frank Sartor, Minister for Energy and Utilities, New South Wales which [s annexed at Annexurs
A to this application,

The Propossd Code Changes will change the effect of the Authorisation, but not materdally.
Accordingly, NECA seeks a minor variation to the Authorisation.

3 Code Changes require minor variation of Authorisation

NECA submits that, to the extent that the Proposed Code Changes detailed in the annexed
Code Change Panel Report result In a change in the effect of the Authorisation, the change is
not matedal. :

Accardingly, NECA seeks a minor variation to the Authorisation In order to make the Proposed
Rule Changes.

The Authorisation that needs 1o be varied becauss of the Proposed Rule Changes authorises:

1 the making and giving effect to contracts, arangements or understandings entered
into by Code Participants, including NEMMCO, pursuant to the Code as amended by
the Cade changes authorised by the Authorisation, where a provislon of those
sontracts, arrangements or understandings would or might be an exclusicnary
provision within the meaning of section 46 of the Trade Practicas Act and sectjon 45
of the Competition Cade;

2 the making and giving effect ta contracts, arrangements or understandings entered
into by Code Participants, including NEMMCO, pursuant to the Code as amended by
the Code changes authorised by the Authorisation, where a provision of the proposed
contracts, arvangements or understandings would or might have the effect of
substantially lessening competition within the meaning of section 45 of the Trade
Practices Act and section 45 of the Competition Code (including any deemed
lessening of competition through price fixing arrangements within the meaning of
section 45A of tha Trade Practices Act): and

3 conduct engaged In relatlon to the sale of elactricity in the National Electricity Market
by Code Participants, including NEMMCO, pursuant to the Code as amended by the
Code changes authorised by the Authorisation, that would or might constitute the
practice ar exclusive dealing within the meaning of section 47 of the Trade Practices
Act and section 47 of the Competition Cods.

The tenm "minor variation” ls defined in subsaction 87D(1) of the Trade Practices Act in the
following terms:

miner variation, In relation to an authorization, is a single vanation that does not Involve a material
changa in the effect of the autharization.
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NECA submits also that section 91A was inserted into the Trade Practices Act precisely to
allow the Commission to deal with circumstances such as those presented in the present case.
As stated in the Explanatory Memgarandum to the Gas Pipslines Access (Commonwealth) Act
1998:

'"There are, however, a number of shortcomings with Part Vil which impede the
ACCC's procedural flexibility to authorise certain conduct’ (paragraph 21).

‘Amendments are proposed to address these deficiencies, and are particularly
relavant to network industries (such as electricity), where industry codes are in sffact
or being effected. The amendments will enable the Commyission to extend
authorisation of an industry code to all new parties to the code without conducting 8
full re-examination of the Cade, The amendments will also streamiine the procsss for
varying, revoking and substituting authorisations which will enable the Commission
upon request to grant minor variations to an authorisation {a encompass code
variations or, at the request of the industry, revoke an autherisation and substitute a
new one,’ (paragraph 22).

Further, subsections 91A{4) and (5) of the Trade Practices Act requirs the Commission notto
make a determination authorising the minor variation:

1 if the application were an application for a new authorisation and subsections 20(8)
and (7) were to apply to the application, unless the Commissian is satisfied that, in all
the circumstances, the variation would not result, or would be likely riot to result, in a
reduction in the extent to which the benefit to the pubiic of the authorisation outwelghs
any detriment to the public caused by the authorisation;

2 if the application were an application for a new authorisation and subsection 90(8)
were to apply o the application, unless the Cammission is satisfied that, in all the
circumstances, the vaniation would not result, or would be llkely not to result, In a
reducticn in the benefit to the public that arose from the original authorisation,

Subsections 91A(4) and (5) contemplate that minor variations may involve same change to
sither the public benefit or the public detriment. They effectively provide thatif the balance of
benefit and detriment that existed at the time of the Authorisation is not tilted more towards
detriment by the proposed varlation in the application, the variation constifutes a minor variation
for the purpases of section 81A.

NECA submits that the variation to the Authorisation sought by it for the purposes of the
Proposed Rule Changes will not materially change the effect of the Authorisation because the
Proposed Rule Changes

. do not materially alter the nature of the contracts, arangements, understandings or
conduct which are authorised by the Authorisation or the effect, application or
intention of the Code:

. will not result in any reduction of the net benefit to the public obtained as a result of
contracts, arrangements, understandings or conduct under or pursuant to the Code.

= iy T e

Stephen Kelly
Managing Director
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