SCHEDUAE 3.

CONSTRUCTION STAGES APPLICABLE TO PROGRESS PAYMENTS

‘Base stage’ means

(a}

{o)

{c)

(d)

(e}

in the case of a home with ¢ fimber floor, the stage when the
concrete footings for the floor are poured and the bese
brickwork is built to floor level;

in the case of a home with a timber floor with no base
brickwork, the stage when the stumps, piers or columns are
completed;

in the case of o home with ¢ suspended concrete slab floor,
the stage when the concrete footings are poured;

in the case of a home with a cencrete floor, the stage when the
floor is completed;

in the case of a home for which the exterior walls and roof are
constructed before the floor is constructed, the stage when the
concrete footings are poured;

‘Frame stage’ means

the stage when a home's frame is completed and approved by «
building surveyor;

"Lock-up stage’ means

the stage when a home's external wall cladding and roof covering
is fixed, the flooring is laid and external doors and external
windows are fixed [even if those doors or windows are only
temporaryl;

‘Fixing stage’ means

the stage when all internal cladding, architraves, skirfing, doors,
built-in shelves, baths, basins, troughs, sinks, cabinets and
cupboards of a home are fiited and fixed in position;

‘Completion’ means

the Building Works are complete in accordance with the Contract
Documents.

NOTE:

This table is prescribed by Section 40 of the Demestic Building Contracts Act 1995.

TABLE
COLUMN 1 COLUMN 2 - COLUMN 3
Percentage of
Type of Contract Contract Price Stage
Contract to build to lock-up stage 20% Base stage
25% ‘ Frame stage
Contract to build to fixing stage 12% Base stage
18% Frame stage
: 40% Lock-up stage
Contract to build all stages 10% Base stage -
' 15% Frame stage
35% Lock-up stage
25% Fixing stage
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PROGRESS PAYMENTS

Schedule 3

NOTE

There are five stages. These cre described below. Fill in the percentage
of the Contract Price and the amount payable for each of the stages
apolicable 1o your Contract {for examgle, if the Contract is fo build fo
lock-up stage, fill in only the first 3 stages and delete the last 2 stages;
if the Contract is to complete the Building VWorks complete ol 5 stages).

There are five different types of construction for the Base Stage — refer to
Schedule 3. In the space * provided below fill in {a), {pl, (), {d) or le)
to indicate which type will be used under this Confract.

PERCENTAGE OF
STAGE CONTRALT AMOUNT
PRICE
Deposit {Refer to Clause 9) 3% B
* Base stage [d]* 10% SRR
- » Frame stage 15% $
e Lockup stage 35% -
* Fixing stage 25% S
* Completion 12% S e
TOTAL CONTRACT PRICE 100%. ‘
: (Including Deposit) S
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SCHEDULE &.

SPECIAL COMNDITIONMS

SCHEDULE 3.

EXCLUDED ITEMS

The Owner acknowledges that the Contract Building Weorks do not include those items of
building work and materials listed below and accepts full responsibility for this work and building
materials.

Unless specifically included in the accepted building tender statement of costs documents
that form part of the Contract, the following items are excluded:

[a) Landscaping including plants, lawns, sprinkler systems, garden furniture, pergolas,
paving {including steps and porches), refaining walls and AG drains;

(b) Any brick selection other than the Northridge Homes range; -

(c) Floor coverings including carpet, polished timber flooring, ceramic or other material
floor tiling outside kitchen and wet areas, security systems, door closers, deadbolts, spa.
bath, dishwasher, floor wastes, air conditioning, evaporative cooling system, ducted

vacuum, microwave, felevision points, concealed music system, refrigerator and
televisions; :

‘ (d) Decorating items including all furniture, window dressings, light fittings, including low
 voltage downlights and external lights (except front entry); and

(e} windows to garage.
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A, INTERPRETATION

Definitions

NOTE

Throughout the Contract
whenever a defined phrase
or word is used it is shown
in beld print.

’Buiider’ means the person, partnership or company
named in the Particulars of Contract.

‘Building Peried” means the building construction
time estimated by the Buwilder to carry out the
Building Works, as stated in ltem 1 of Schedule 1,
subject to Clause 32.

‘Building Works’ means the works to be carried
out by the Builder as shown on the Plans and as
described in the Specifications, Contract conditions

- @s varied in accordance with this Contract.

'Building Site’ means the land upon which the
Building Works are to be carried out.

‘Business Day’ means a day that is not a Saturday
or a Sunday or a day that is wholly or partly observed
as a public holiday througheout Victeria.

‘Commencement mecns the day on which the
Building Worlcs commence on the Building Site.

‘Completion’ means that the Building Weorks to
be carried out under the Coniract have been completed
in accordance with the Plans and Specificaticns set
out in the Centract. '

'‘Contract Decuments’ means this signed Contract
and the Conditions, signed Specifications, signed
Plans and an Engineer’s Design.

'Contract Price’ means the amount shown in ltem 2
of Schedule 1.

‘Days’ means calendar days.

‘Engineer’s Design’ includes a footing design or
other structural design that has been prepared by a
qualified engineer for the concrete footings, stumps,
piers or slab construction, or for a parficular part
of the Building Works that require a structural
design, drainage design where appropriate and
computations accompanying the foregoing.

‘Final Claim’ means the Builder’s claim setting out
the balance of the Contract Price due for payment
by the Owmner to the Builder, taking into account all
moniés paid by the Owner and all other amounts to
be added to or deducted from the Contract Price
under this Contract.

‘Final Payment’ means the payment of the amount
of the Final Claim.

‘Foundaiions Data’ has the same meaning as set
out in Section 30 of the Domestic Building Contracts

Act 1995
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Definitions
Continued

“Land” mecns the land containing the Buiiding
Site.

‘Lending Body’ means a person or corporation
which has agreed or agrees to make a loan to the
Owner to enable the Owner to pay monies which
become payable to the Builder under this Contract.

‘Motice of Completion’ means a notice given by
the Builder pursuant to Clause 34 informing the
Owner that the Building Works have reached
Completion.

‘Owner’ means the person, partnership or company
named in the Particulars of Contract and wherever
appearing in this Contract includes their agents,
executors and adminisirators.

"Plans’ means the drawings showing the layout and
design details of the Building Werks with
dimensions and elevations, including Engineer’s
Design.

"Possassion’ includes occupancy, use or confrol.

Prime Cost lem’ means an item (for example, a
fixture or fitting) that either has not been selected or
whose price is not known at the time which this
Contract is entered into and for the cost of supply and
delivery which the Builder has made allowance for
in the Contract Price.

‘Progress Payment’ means a payment that the
Builder may claim on the completion of a
construction stage as detailed in Schedule 3.

‘Provisional Sum ltem’ means on item of work
{including labour and materials) for which the
Builder, after making all reasonable inquiries,
cannot give a definite price at the time that this
Contract is entered into and which the Buiider has
made allowance for in the Contract Price.

‘Site Access’ means access for delivery and
tradesmen’s vehicles from the roodway to the
Building Site on the Land.

’Site Drainage’ means drains deemed by the Soil

Test Report that are necessary fo profect the

Building Worlks from water damage.

‘Scil Test Report’ means an investigation of the
Building Site to seek evidence of glling on the
Land, concealed rock and to establish a depth for
the footing excavations. '

‘Specifications’ means the Contract document that
shows the full details of the Building Works and
includes the details of the materials to be supplied.
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Definitions
* Continved

Headings, foctnotes,
efc.

Contract complete
in itself

Joint and severacl
obligations

Assignment and
sub-letting

Notices

e ‘Statutory or Other Authority’ means the Local
Government, State or Federal Government, or any
Government Agency or authorised private certfifier
that has the power to affect the Building Works.

e ’‘Sub-Contractor’ means a person, partnership or

company who confracts with the Builder to carry out
part of the Building Works.

2.0

The headings (but not the boxed explanatory or side
notes] form part of this Contract.

3.0 This Contract is complete in itself and overrides any

earlier agreement, whether made verbally or in writing.

4.0

If there is more than one ©wner under this Contract,
their obligations are joint and several.

5.0

Either party may assign their rights and duties under this
Contract with the written consent of the other.

6.0

6.1

6.2

A nofice is given to the person when:
. it is delivered in person;

. 2 clear Business Days have passed after it has
been sent by prepaid post to the person; or

. sent by facsimile {where this service is available).

The parties must notify each other promptly of a change
of address.

The notice shall be deemed to have been served if sent
to the address, or facsimile, which the party sending the
notice reasonably believes to be the current address, or
facsimile, of the other party.
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B. MAIN OBLIGATIONS OF THE PARTIES

Buiiding Act Insurance

NOTE

The insurance policy is all
of the terms and conditions
of the insurance policy and
not just the cerfificale of
insurance.

Finance

Deposit

7.0

7.1

Where an insurance policy is required under Part 3
of Division 9 of the Building Act in relation to this
Contract and it is not issued before this Contract is
entered info then until such an insurance policy is
issued:

* the Builder is not able to enforce any provision of
this Contract;

¢ the Building Works must not commence; and

* no money (including the deposit} is payable under
this Contract.

The Builder is to ensure that a copy of that insurance

policy is given to the ©Owner within 7 Days after it
is issued.

8.0

8.1

If an amount is inserted in ltem 11 of Schedule 1 then
this Contract is conditional upon the Lending Body
providing to the Owner written approval of ¢ loan
of at least that amount in order to enable the Cwner
to pay to the Buiider the monies which become
payable under this Contract, such approval unless
otherwise stoted in ltem 11 of Schedule 1 to be
provided within 14 Days of the date of this Contract.
The O©wner promises diligently to pursue such
written approval.

Should such written approval not be obtained within
the time provided, this Contract will be voidable
within 7 Days at the option of the Owner to be
exercised by notice in writing to' the Builder,
whereupon all monies paid by the Owner to the
Builder will be refunded except for a sum calculated
in accordance with Clause 17.4.

%.0

2.1

The ©wner must pay to the Builder the deposit set
out in ltem 3 of Schedule 1 on the later of:

* the signing of this Contract; or

'® the issue of an insurance policy in relation to

this Contract under Part 3 of Division 9 of the
Building Act.

* The amount of the deposit must not be

° more than 5%, if the Contract Price is $20,000
or more; or '

® more than 10%, if the Contract Price is less than
$20,000.
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Commencement and
Building Period

NOTE

The Building Pericd may be
extended in accordance
with Extensions of Time,
Refer tc Clause 32.

Stotutory Warranties

10.0

Commencemen? must occur within 31 Days after
the Builder receives:

+ the essential information from the Cwner {Refer
to Clause 13};

e ail necessary building permits and planning
approvals. (Refer to Clause 17); and

s payment of the deposit under Clause 9.

NOTE

The Building Period may
be extended due to further
unforeseen delays as set
out in Clause 32.

10.1 The Building Peried starts on the actual day of
Commencement.

10.2 The Builder will do e\./ezihing that is reasonably
possible to ensure the Building Werks will start as
socn as possible.

10.3  When the Builder commences the Building Works
the Builder must give written notice fo the Owner 1o
that effect.

11.0 To the extent required by the Domestic Building

Contracts Act the Builder warrants that:

o the Buiiding Works will be carried out in o
proper and workmanlike manner and in
accordance  with  the Plans  and
Specifications set out in this Confract;

e all materials to be supplied by the Builder for
use in the Buiiding Works will be good and
suitable for the purpose for which they are used
and that, unless otherwise stated in this |
Contract, those materials will be new; .

e  the Building Works will be carried out in
accordance with, and will comply with, all laws
and legal requirements including, - without
limiting the generclity of this warranty, the
Building Act 1993 and the regulations made
under that Act;

s the Building Works will be carried out with
reasonable care and skill and will be completed
by the end of the Building Peried;

» if the Building Works consist of the erection
or construction of a home, or are Building
Works intended 1o renovate, clter, extend,
improve or repair a home to a stage suitable for
occupation, the home will be suitable for
occupation at the time the Buiiding Works
are completed; and

e if this Contract states the particular purpose for
which the Building Works are required, or
the result which the Owner wishes the
Building Works to achieve, so as to show
that the Owner relies on the Builder’s skill
and judgement, the Building Works and any
material used in carrying out the Building
Works will be reasonably fit for that purpose
or will be of such a nature and qudlity that they
migi’llt reasonably be expected to achieve that
result.
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Ownér Must Pay
the Coniract Price

Owner Must Provide
Essential Information

12.0

The ©wner must pay the Builder the Contract
Price set out in ltem 2 of Schedule 1 and other

amounts to be paid by the ©wner under this -

Contract in accordance with Clouse 29 or as
otherwise stated in this Contract.

The ©wner may be required to pay more if:

® a survey of the Land is needed to determine the
correct boundaries of the Land [Refer to Clause 15),

= there is a variation to the costs of complying with
changed laws (Refer to Clauses 19 and 20);

¢ there is an additional amount to pay for an
agreed variation (Refer to Clouses 21 and 22);

* interest charges apply by operation of Clause 29; or

o there are additional costs associated with Prime
Cost ltems or Provisional Sums in Schedule
2 (Refer to Clause 31].

13.0

The Cwner must %ive the Builder written evidence
of the following within ... Days of the date of this
Contract to enable Building Works to commence:

» satisfactory evidence of the Owner’s title to the
Land;

e full details of any easements, restrictions or
covenants which affect the Land;

* satisfactory evidence of the Owner’s capacity to
pay the sum of the Contract Price and where
monies are to be borrowed, satisfactory written
evidence that any loan has been approved by the
Lending Body and that the mortgage

documents have beer signed;

e details of any inspections required by the
Lending Body;

* copies of any town planning approval and proof
of payment of the relevant fees, where the

Owner is responsible for obtaining the approval;
and

e all pre-commencement variations, final drawings
" and fully completed colour fittings selection sheets
all signed by the Owner.
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C. BEFORE WORK BEGINS

Interpretation of
Controct Documents

Owner Must Identify
the Land

14.0

141

14.2

14.3

14.4

If there is any difference between scaled dimensions
and figures on the Plans, the figures prevail. If there
is any inconsistency between these Coniract
conditions and related Contract Documents they
take priority in the following order:

» these Contract conditions;

¢ the Building Tender/Statement of Costs;
¢ the Specifications; then

¢ the Plans.

If the Builder finds any deficiency in the Plans
or any conflict between the Plans and the
Specifications, the Builder must promptly notify
the ©wner in writing. The Owner must then advise
the Builder in writing how to resolve the problem or
which document to follow. If the ©wner does nct do
so within 7 Days, the Builder may decide what to
do, and must notify the Owmner in writing within 7
Days of the decision or the document that will be
followed.

Should the Owner’s consent required by the
Builder pursuant to Clause 21.4 not be provided by
the Owner within 7 Days of the Buiider’s notice
given pursuant fo Clause 21.2, then either party may
end this Contract within 14 Days of the expiration of
such 7 Day period by written notice given to the
other.

If this Contract is ended under this Clause then the
Builder shall be entifed to a reasonable amount
calculated in the marner set out in Clause 17.2.

The Builder is not entitled to claim for extra costs for
errors in Plans and/or Specifications that the
Buwilder has prepared.

15.0

15.1

15.2

The Owner must show the Builder ihe boundaries
of the Land and warrants that they are correct and
put up a sign on the Land showing the Owner’s
name and the lot or street number.

If the Builder has a reasonable doubt about whether
the boundaries are correct, the Builder must notify
the Owner in writing and the Owner must obtain a
survey within 7 Days.

If the Owner does not do so within 7 Days, the
Builder may, as the Owner’s ageni, obtain the
survey. The Owner must pay to the Builder the
price of the survey, including an amount for the
Builder’s profit and overheads being the percentage
as shown in Item 10 of Schedule 1 applied to the cost
of the survey, with the next Progress Payment.
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Building Permit
Fees

Planning Approvals
and Buiiding Permits

16.0

Unless shewn otherwise in liems 4 or 5 of Schedule 1
the Butider has included in the Contract Price fees
payable for the building permit and planning
approvals.

NOTE

Some  Councils  have
Planning Lows and special
requirements  that  may
affect the building of a new
home within their
municipality. There may be
special restrictions on the
positioning of the home on
the land and/or restrictions
on the type and/or colour
of  exterior  building
materials.

17.0

17.1

17.2

17.3

17.4

The Cwnmer is responsible for obtaining and paying
for any planning approval that is required unless
stated otherwise in ltem 4 of Schedule 1. The party
obtaining such planning approvals must take all
reasonable steps to do so within the time period
shown in ltem 4 of Schedule 1.

Subiject to the receipt of the planning approval and if
the ©wner has not already got the necessary
building permits, the Butlder must apply for them
within 14 Days after receiving evidence of the
Owner’s title to the Land and ability to pay under
Clause 13.

When the Builder obtains the building permits, the
Builder must give copies of the permit documents to
the Cwner, if requested to do so.

If the necessary planning approval and/or building
permits are not obtained within the time specified in
ftems 4 or 5 of Schedule 1, then if:

* neither party is at fault, either party may bring this
Contract to an end by giving written notice fo the
other;

* the Builder is ot faull, the Owner may bring this
Contract to an end by giving the Builder written
notice; or '

* the Owneris at fault, the Builder may bring this

Contract to an end by giving the Owner written
notice,

provided that the party who wishes to end this
Contract under the conditions of this Clause must do
so within 14 Days of the expiration of the period set
out in ltems 4 or 5 of Schedule 1.

If this Coniract is ended under this Clause and the
Builder is not at fault, the Builder is entitled to a
reasonable price for work performed including costs
incurred and an amount for the Builder’s profit and
overheads being the percentage shown in ltem 6 of
Schedule 1 opp?ied those costs. This price:

¢ may include an amount for the preparation of
Plans and Specifications, the Engineer’s
Design ond Seil Test Repor? — unless these
have been allowed for in a separate contract; and

* must not include an omount for work on the
Building Site for which planning or building
approval was not obta’ned. '

e e e e S g g g
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Insurance

NOTE
Re Clause 18.4

The Owner should ncte
that the Owner will be
liable for loss caused by
the Owner or somecne for
whom the OCwner s
responsible. i.e. Any Sub-
Confractors, emgloyees etc
working on the site for the
Owner to perform any
Building Works which are
not included in the Building
Works. The Owner should
therefore consider insuring
against this Public Liability
risk.

18.0

18.1

18.2

18.3

18.4

18.5

The Buiider:

* must insure in the names of the Builder, the
Cwner and the Lending Body (as stated on
Page 4), against liability for physical loss,
destruction or damage to the Buiﬁ.‘!ing Works
and the goods and materials on the Land as
described in the Contract Documents; and

* must indemnify the Owner in respect of and
insure against liakility for personal injury, death,
property loss or damage arising out of the

Buiiding Works.

The Builder must maintain the insurance from the
date the Owmner gives the Builder Possession of
the Land under Clause 23 to the earlier of:

» the date that the ©wner takes Possession of
the Land or any part of the Land; or

* the date the Builder hands over Possession of
the Land.

The Owner must pay the Builder a recsonable
amount fo cover the pro-rata cost of the insurance for
any period during which the Final Payment is
unreasonably withheld from the date the money is due.

The Buiider must provide the Cwmner with a current
‘Certificate  of Currency’ within 7 Days of
Commencement of the Building Works. The
Certificate must show the nomes of the Builder,
Cwner, Lending Body and the job address.

The cover for personal injury, death, property loss or
damage arising out of the Building Works must be
for an amount which is not less than $5 million for
any one claim and the Builder must inciude as
parties to be insured under the policy, any Sub-
Contractors who do not provide the Builder with
evidence of cdequate and continuing insurance
cover.

The Builder is not responsible for, and does not
indemnify the Owner or the Owner’s employees or
agents or any person claiming through the Cwner
against, any loss or liability that arises out of
something done or not dorie by the Owner or any
person for whom the Owner is responsible. The
Owner indemnifies the Builder in relation to such
claims.

The Builder must be registered with WorkCover to
protect any person employed by the Builder in
carrying out the Building Works.
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D. DURING WORK

Variations to
Statutory Laws

NOTE

Refer to Clause 22 for
information  relating  to
Variations requested by the
Owner or the Builder

19.0

19.1

19.2

19.3

19.4

If the Plans and/or the Specifications have to be
varied to comply with either a change in the law or
statutory requirements after this Contract is entered
into the Builder must not give effect to any variation
unless the following circumstances apply: '

* a building surveyor or other authorised person
under the Building Act 1993 requires in a
building notice or building order under that Act
that the variation be made;

* the requirement arose as a result of circumstances
beyond the Builder’s control; .

* the Builder included a copy of the building
notice or building order in the notice required by
the Act; and

¢ the ©wner does not advise the Builder in
writing within 5 Business Days of receiving the
notice required by the Act that the Owner wishes
to dispute the building notice or building order.

The Owner and the Buiider may then agree fo vary
the Plans and the Specifications to make them
comply or to avoid the need to comply. The variation
must be in writing and signed by the Qwner and the
Buiider. If the Builder and the ©wner do not
agree within 7 Days to vary the Plans and the
Specificaticns, they are varied in accordance with
the Builder’s notice under Clause 19.

It the variation involves acditional cost, the Owner
must pay it, plus the percentage specified in ltem 10
of Scﬁedule 1. If the variation involves a saving, the
saving is to be deducted from the Contract Price. In

-each case, the adjustment is to be made to the next

Progress Payment to the Builder.

If the cost of the variation is greater than 15% of the

total of the Contract Price and other amounts to

be added to or deducted from the Contract Price

under this Contract:

* the Owner may bring this Contract to an end
by giving the Builder o written notice either
personally or by registered post; or

* the Builder may bring this Contract to an end by
giving the Owner a written notice either
personally or by registered post if the Qwner
tails to give written evidence of ability to pay for
the variation within 14 Days cfter receiving the
Builder’s nofice. ' ‘

If the Contract is brought to an end by either the
Builder or the Owner under this Clause, the
Builder is entiled to a reasonable price for work
performed to ‘the date this Contract is ended,
including costs incurred and an amount for the
Builder’s profit and overheads being the percentage

-shown in ltem 6 of Schedule 1 applied to that cost.
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Variations to Sitaie
or Commonwealth
Tox Lows

Regquested Voriations

The ©wmner must pay to the Builder o sum equdl to
any increase in any tax, duty or charge which takes
effect after the date of the Contract and which causes
an increase in the cost to the Builder in complying
with the Contract. Such sum shall be paid by the
Owner fo the Builder with the Final Payment.

21.0

21.2

21.3

21.4

21.5

Either the Owner or the Builder may ask for the
Building Werks to be varied. The request must be
in writing, must be signed and must set out the reason
for and details of the variations sought.

If the Owner requests the variation and the Buiider
reasonably believes the variation will not require a
variation to any permit and will not cause any delay
and will not add more than 2% to the Contract
Price the Buiider may carry out the variation.

If the Builder requests the variation, the notice given
by the Builder must state the following further
particulars:

e what effect the variation will have on the
Building Works;

e if the variation will result in any delays, the
Builder’s eslimate of such delays; and

e the cost of the variation and the effect it will have
on the amount payable by the ©wner under this
Contract,

If the Owner requests a variction and if the Butider
has not agreed fo carry out the variation under
Clause 21.1, the Builder must give the Owner,
within a reascnable time of receiving the notice under
Clause 21.0, a notice:

* setting out the particulars listed in Clause 21.2; or

¢ stating that the Builder refuses or is unable io
carry out the variation and stating the reasons
therefore.

Subject to Sub-Clause 21.1 the Builder must notgive
effect to any variation unless the Owner gives the
Builder o signed consent to or request for the
variation atiached to a copy of the notice referred to

in Clauses 21.2 or 21.3.

If, within 7 Days of the Builder giving the Owner
the notice of particulars under Clause 21.3, the
Owner does not give the Builder:

¢ a signed request to the variation under Clause
21.4; and

e written evidence of the Owner’s ability to pay
for the variation,

the request by the Gwwner for the variation is deemed
withdrawn.
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Effect of Variations

Possessicn

Vehicular Site
Access

22.0

When a variation has been effected under Clauses
12, 21 or 36:

* if the variation increases the amount to be paid by
the ©wner under this Contract the amount is
added fo the next Progress Payment after the
work is done. If it decreases the amount to be
paid by the Owner under this Contract the
amount is subtracted from the next Progress
Payment;

* the Contract Documenis are read as if so
varied; and

* the Completion Date or the number of Days
required to finish the work are read s that dafe
or number of Days, as adjusted to take account
of the variation.

23.0

23.1

The Owner must, within 7 Days of receiving a
request from the Builder, give the Builder exclusive
Possession of the Land o carry out the Buiiding
Works. The Builder’s right to Possession of the
Land is under a contractual licence only. The
Builder has the Owner’s authority to allow or
refuse anyone access, and may remove unauthorised
people from the Land.

The Owner or an authorised officer of the Lending
Body is entitled, after giving the Builder reasonable
prior notice, to go on the Land to inspect the
Building Works ot reasonable times provided that
such inspection does not delay or interfere with the
progress of the Building Works. :

24.0

The cost of providing access to the Building Site for
any vehicle or machinery needed for the delivery of

materials and for the construction of the Building

Works is included in the Contract Price.
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Owner Musi Mot Direct
Buiider's Workers

Owner Must Arrange
Lending Bedy
Inspections

Buiider to Cloim
Progress Paymenis

25.0

The Owmer, or an agent acting on behalf of the
Cwmner or an officer of the Lending Body, musi
not moke inquiry of or give directions to the
Builder’s workers or Sub-Lontraciors on the Site
or elsewhere.

26.0

The Owner must notify the Builder in writing if and
when the Lending Body will want to inspect the
Building Works before making a Progress
Payment. The Builder must do everything
reasonable to assist the Lending Bedy fo inspect
the Building Works. This includes sending a notice
that o stage has been completed to the Lending
Bedy at the same time as one is sent to the Owner.

27.0

The Builder must give the Owner o written claim for
each Progress Payment when each stage has
been completed, as set out in Schedule 3. The claim
must set out each of the following:

e the amount paid or to be paid for the stage or
stages completed to date;

* the amount paid or 1o be paid for, and details of,
any variations made and other amounts paid or to
be paid by the Owner under this Contract;

o the sum of those amounts;

¢ payments that have already been made by the
Owmner; and

* the total claimed, tcking into account the
payments already made.
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Owner Must Make
Progress Payments

Builder’s Right to
Agreed Domages

28.0 The Owner must pay the amount of o Progress
Payment set out in Schedule 3 within the number of
Days set out in ltem 7 of Schedule 1 after both:

* the stage has been completed; and

* the Owner has received a written claim for the
Progress Payment.

28.1 If the Owner is geiting finance from a lending
Bedy, the Owner must give the Lending Body an
authority, while this Contract lasts, to make payment
direct to the Builder of any amount the Owner
agrees has become due under this Contract. The
Owner must notify the Lending Bedy when each
stage is completed and the payment is due.

28.2 The fact that the Owner or Lending Bedy has
made a Progress Payment does not prevent the
Owner from later claiming that the stage is
incomplete. This condition does not apply to the
Final Payment. (Refer to Clauses 34 and 33)

NOTE

Section 27 of the Act
provides that if the Owner
fails to pay the Builder any
amount due under the
Contract  a  Domestic
Building Dispute exists
between the parties.

29.0 It the Owner does not pay the amount of a
Progress Payment, or the Final Poyment,
within 7 Days after it becomes due, the Builder is
entitled to interest on the unpaid amount, at the rate
sat out in ltem 8 of Schedule 1, from the date the
payment becomes due until the date the payment is
made.

Unfixed Materials
on Site

30.0  Any unfixed goods or materials on the Building Site
are the property of the Builder. '
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Prime Cost items and
Provisionai Sum tems

NOTES

Prime Cost ltems — Certain
fixtures cond fittings may
need to be selecred after
the signing of the Contract.
These items may include
the stove or special kitchen
and bothroom  products.
The Builder will cllow in the
Contract Price an amount
which should cover the
expected cost, subject 1o
the Owners final selection.

Provisional Sum llems — Are
items of work {labour and
materials) included in the
Contract Price for which
the Builder cannot give a
definite price, for example,

site  excavation, rock
removal and  concreie
footings.

31.0

31.5

31.6

31.7

Where the Owner is to select any item for a Prime
Cost Item or ¢ Prowisional Sum ¥tem, the
COwner must make the selection within 7 Deys of

receiving a written request fo make the selection from
the Builder.

An allowance for a Prime Cost iem does not
include amounts for instellation, Builder’s profit and
overheads and cartage. These are included in the
Contract Price.

An dllowance for a Provisienal Sum ltem does
not include an amount for the Builder’s profit and
overheads. The amcuri for the Builder’s profit and
overheads is included in the Contract Price.

If o Prime Cost lfem selected by the Owmer is
unavailable, then the ©wner must specify an
clternative item within 7 Days of the Builder’s
request fo do so, and if the Cwner fails to comply
the Builder shall be entitled to select an alternctive
as near as practical in quality to the original item
selected by the Cwner.

In relation to each Prime Cost em ond

Provisional Sum Wem, if the actual price of

supplying the item or providing the work is

s less than the allowance, the difference is deducted
from the Centract Price; or

e more than the allowance, the total of the
difference plus the relevant margin or excess
stated in Schedule 2 applied to that difference is
cdded to the Contract Price and is payatle with
the Progress Payment in which the amount for
that item or work is included.

Where there are no further Progress Payments to
be made, the Builder must calculate the amount and
notify the Gwmner as soon as possible. The amount of
the difference must be paid or allowed with the Final
Payment as the case may be.

In calculating the amount spent, the Builder must
pass on normal frade discounts to the Crasner. This
does not include cash or special discounts for bulk
purchasing or personal reasons.

The Builder must give the Owner a copy of any
invoice, receipt or other document thai shows the cost
to the Builder of any Prime Cost liem or labour
and materials that relate to o Provisional Sum .
tem, as soon as practicable after receiving same.

The Builder warrants that any allowance for o
Provisional Sum ltem included by the Builder in .
the Contract has been calculated with reasonable
care and skill taking account of dll the information
reasonably available at the date the Confract is
made, including the nature and location of the
Building Site. ‘
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Builder’s Right to
Extensions of Time

NOTES

The amount fo be siated in
ltem 12 of Schedule 1 is
negotiable and is to reflect
the damage the Builder wilt
suffer as a result of o delay.

32.0

32.1

32.2

32.3

32.4

The date for Commencement is put back or the
Building Period is extended if the carrying out of
the Building Werks is delayed due to:

® a varigtion or a request for a variation by the
Cwner in accordance with Clauses 14, 19, 21
cnd 22;

* a suspension of work in accordance with Clause
33;
® inclement weather or conditions resulting from

inclement weather in excess of the Days
nominated in Schedule 1;

» disputes with neighbouring owners or residents,
or proceedings brought or threatened by them,
that are not the Builder’s fault;

¢ civil commotion or industrial action affecting -the
work of tradespeople or the work of «
manufacturer or supplier of matericals;

* anything done or nct done by the Owner or by
an agent, contractor or employee of the Owmner;

* o delay in gefting any approval, provided that it
is not the Builder’s fault. Refer to Clause 17; or

* any cther couse that is beyond the Builder’s
direct control.

The Builder is to give the Qwner o written naotice
informing the Owner of the extension of time. The
written notice must state that cause and the extent of
the delay.

To dispute the extension of fime the Owner must give
the Builder o written notice, including detailed

_reasons why the Owner disputes the claim, within

7 Days of receiving the Builder’s notice.

If there is an exiension of time due to anything done
or not done by the Owner or by an agent,
contracior or employee of the Owner, the Builder
is, in addition to any other rights or remedies, entitled
to delay damages worked out by reference to the
period of time that the Building Period is extended
and that amount set out in ltem 12 of Schedule 1.
Delay damages will accrue on a daily basis.

The Owner must pay any delay damages with the
next Progress Payment.
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Suspension of
Weork

33.0 The Builder may suspend the Building Works if

33.1

33.2

the Owmner:

* does not mcke o Progress Puyment that is due
within 7 Days cfter it becomes due; or

e s in breach of this Contract.

If the Builder suspends the Building Works, the
Builder must immediciely give notice in writing by
registered post to the Owmner. The Owner must
remedy the breach within 7 Days after receiving the
nctice. The Builder must recommence the Buiiding
Worlks within 21 Deys after the Owner remedies
the breach and gives rotice of this to the Buiider.

The date on which the Building Werks are to be
completed is changed and extended to cover the
period of suspensicn.

E. COMPLETION OF WORKS

Final Inspection

NOTE

Section 42 of the Act
reguires the Builder 1o give
the Owner a copy of the
‘occupancy  permit, i
applicable, or otherwise o
copy of the certificate of
final inspection at the time
of demonding  final
payment.

34.0

34.1

34.2

343

34.4

When the Builder considers that the Building
Works have reached Completion the Builder is
to give to the Owner:

* g Motice of Completion; and
¢ the Final Claim.

Notwithstanding any other provision of this Contract,
the Builder must not demand Final Payment uniil
affer the Builder has given to the Owner either:

* a copy of the occupancy permit under the Building
Act 1993, if the building permit for the Building
Works requires the issue of an occupancy
permit; or

* in any other case, a copy of the certificate of final
inspection

The Builder and the Owner must meet on the
Building Site within 7 Days of the Qwner
receiving the Motice of Completion and Final

Claim fo carry out an inspection in accordance with
Clause 35.

If the Owner does not meet with the Builder to
inspect the Building Works as required by clause
34.2, the Owner must pay the amount of the Final
Ciaim within a further period of 7 Days.

If within 7 Days affer service of the MNotice of
Completion the Owner fails to attend: an
inspection of the Building Works, the Final
Payment is due and payable at the expiration of a
further period of 7 Days.
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List of Defects and
Final Paymeni

Handover.and
Final Payment

35.0

35.1

35.2

35.3

354

35.5

35.6

35.7

When the Cwner and the Builder meet on the
Building Site fo inspect the Building Works, the
Owner is fo give the Builder a written list of all
known defects and incompleie work. The Builder
and the Owner are to sign the list and each must
keep a copy.

If the Owner does not give the Builder ¢ written list
or does not list any known defects or incomplete
work, the Owner must pay the Finel Claim within
a further period of 7 Days.

If the Cwner gives the Builder a list of known
defects and incomplete work the Builder must carry
out the work required to rectify any defects or to do
any incomplete part of the Buliding Works for the
Building Works to reach Completion.

The Builder is to give the Owner o wrilten notice
when the work under Clause 35.2 has been done. -
The Owner must pay the Final Clgim within o
further period of 7 Days affer the Owner receives
the Buiidler’s notice under Clause 35.3

The fact thet the Owner pays the Final Claim is not
evidence that there are no defects or incomplete work
nor a waiver of any rights under a stautory warranty.
The fact that the Buwilder signs the list is not an
admission that the defects exist or there is incomplete
Building Works.

‘Defect’ does not include ¢ defect arising from the fact
that something has fo be supplied or done by the
Cwner.

36.0

36.1

36.2

When the Owner pays the Final Claim the

Buiider must hand over Possession of the Land to

the Owner together with all keys, certificates and

warranties in the Builder’s possession.

If the Owner takes Possession of the Land or any

part of the Land before paying the Final Claim and

without the Builder’s prior written consent the

Owner commits a substantial breach of this Contract

entitling the Builder to elect to either:

* treat the Owner’s action as a repudiation of this
Contract and accept that repudiation;

* give the Owner a notice to remedy breach of
contract under Clause 40; or -

® accept the Owner’s cctions as a variation of the
Building Werks to omit that part of the
Building Works not carried out and completed
as at the date the Owner tokes Possession.

If the Owner breaches (including repudiates) this

Contract, nothing in this Clause 36 prejudices the

right of the Builder to recover damages or exercise

any other right or remedy.
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Hondover and
Finai Payrnent
Continved

Defecis Within the
12 Month Period

36.3

if the Builder accepis the variation of the Buwilding
Worlcs under the third paragraph of Clause 36.1,
the Builder is to give the Owner written notice io
that effect and the Buiider may give a Motice of
Completion and o Final Claim under Clause 34.

37.0

37.1

37.2

37.3

37.4

37.5

Subject to Sub-Clause 37.5, the Owmner may give
one wriiten notice to the Builder of any additional
defects in the Building Works not less than 3
mFonths and not more than 3 monihs from the earlier
of:

» the date that the Owner tokes Possession of
the Land or any part of the Land; or

s the date the Builder hands over Pessessien of
the Land.

Subject to Sub-Clause 37.5, the Buiidder must fix any
additional defects in the Buiiding Works:

* within 21 Days after receiving « nofice given
under Sub-Clause 37.0;

* without cost to the Gwner; and

s during normal working hours or at any time
agreed between the Butider and the Owner.,

The ©Owner must provide recsonaole acccess io
the Builder for the Ruilder io fix such additional
defects.

If the Builder does not fix the defects as required by
Sub-Clause 37.1 and such failure is not due to a
breach by the Owner of Sub-Clause 37.2, the
Cwner may give the Builder o further written
notice listing the outstanding defects and stating that
a claim will be lodged with the Building Advice and
Conciliation Service.

The Owner may only give one written notice to the
Builder under this Clause 37 and once the
additional defects notified in that notice have been
rectified then the Builder’s obligations under this
Clause 37 will be satisfied.

If, in the Builder’s sole opinion, a defect affects the
safety or security of the Buwilding Works. or may
lead to the Building Works being damaged, the
Builder will fix it as soon os practicable afier the
Builder is notified. Notice of a defect under this Sub-
Clause 37.5 is not a notice under Sub-Clause 37.0.
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Cwner’s Claim
for Agreed Damages

NOTES
Re Clause 38.

The amount used to
caleulate agreed demages
takes into account the
expenses  that will be
incurred by the Owner if
the Building Works are nct
compieted on time [for
example, rent for
allernative  housing  or
interest payments). '

The amount to be stated in
tem @ of Schedule 1 is
negotiable and should
accurately  reflect  the
Owner's esiimated expenses.

The Building Period shown
in ftem 1 of Schedule 1
may be extended due to
unforeseen delays. Refer 1o
Clause 32.

38.0

38.1

If the Building Waorks have not reached
Completion by the end of the Building Peried the
Owner is entiiled to agreed damages in the sum set
out in llem @ of Schedule 1 for each week after the
end cof the Building Period to and including the
earlier of:

* the date the Building Wiorks reach Completion;
* the date this Coniract is ended; and

¢ the date the Owner takes Possessien of the
Land or any part of the Land.

The @wner may deduct the amount of any such
damages from the Final Payment.

Ending this Contraci
Under Bankrupicy
or Liquidetion

39.0

Either the Cwner or the Buiider may bring this
Confract to an end by giving written notice fo the
other by registered post, it the other becomes
bankrupt or assigns his or her estate for the benefit of
his or her creditors, or makes a composition or
arrangement with them, or, being a corporation goes
into  liquidation (except for the purposes of
reconstruction}, or has a receiver, manager,
mortgagee in  possession, administrator,  or
provisional liquidator appointed.

32 COINMALS L/




Buiider’s Right to
End this Conirac?

40.0

40.1

40.2

40.3

40.4

40.5

40.6

If the Ownmner breaches (including repudiates] this
Contract, nothing in this Clause prejudices the right of
the Builder to recover damages or exercise any
other right or remedy.

The ©wner is in subsianticl breach of this Contract
it the GOwner:

e does not give the Builder any of the essential
information required by Clause 13;

s does not pay o Progress Payment as required
by Clause 28;

» takes Possessien of all or any part of the Land
before paying the Final Cleim and withcut ihe
Buiider’s prior written consent; or

s s otherwise in substantial breach of this Centract.

If the Owner is in sukstantial breach of this Contract
the Builder may give the Owmer a wriiten notice to
remedy the breach:

» specifying the substantial breach;

e requiring the substantial breach to be remedied
within 10 Days dfter the nctice is received by the
Owner,; and

e stating that if the substantial breach is not
remedied as required, the Builder intends to end
the Contract.

if the Owner does not remedy the substcntial breach
stated in the notice to remedy the kreach within 10
Davys of recaiving that notice, the Builder may end
this Contract by giving a further written nctice to that
effect.

The Builder is not entitled to end this Contract under

this Clause when the Builder in in substantial breach
of this Contract.

If the Builder brings this Contract fo an end under
this Clause, the Builder is entitled to the Contruet
Price and other amounis payable by the Owmner
under this Contract, less the cost to the Builder
of performing the remainder of the Building
Works. The Builder is also entitled to reasonable
compensation for any other loss caused by the
Owner’s breach.

Any sum payable by the Owner to the Buiider
pursuant to the operation of this Clause is due and
payable upon the Builder bringing the Contract to
an end.
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Owner’s Right to
End this Contract

Owner May Get
Another Builder to
Finish Work

41.0

41.2

41.3

41.4

If the Builder breaches (including repudiates) this
Contract, nothing in this Clause prejudices the right of
the Owner io recover damages or exercise any
other right or remedy.

The Builder is in substantial breach of this Contract
if the Bwilder-

* suspends the carrying out of the Building Works,
otherwise than in accordance with Clause 33;

* has the Buiider’s licence cancelled or suspended;
or

* is otherwise in substcntial breach of this Contract.

If the Builder is in substantial breach of this Coniract
the Owner may give the Builder a written notice o
remedy the breach:

* specifying the substantial breach:

° rectljiring the substantial breach to be remedied
within 10 Days after the nofice is received by the
Builder; ond

* stating that if the substantial breach is not
remedied as required, the Owner infends to end
this Coniract.

If the Builder does not remedy the substantial breach
stated in the nofice to remedy the breach within 10
Days of receiving that rotice, the ©wner may end
this Coniract by giving a further written nctice to that
effect.

The Owner is not entifled to end this Contract under
this Clause when the Gwner is in substantial breach
of this Coniract.

42.0

421

If the ©Owner brings this Contract to an end under
Clause 41, then the Owner’s obligations to make
further payment to the Builder is suspended for o
reasonable fime to enable the Owner to find out
the reasonable cost of completing the Building
Works and fixing any defects.

The Qwner is entitled to deduct that reasonable cost
calculated under Clause 42.0 from the total of the
unpaid balance of the Contract Price and other
amounts payable by the Owmner under this Contract
if this Contract had not been terminated ond if the
deduction produces:

* a negative balance - the Builder must ay the
difference within 7 Days of demand: cndp

®* a positive balance - the Owner must
immediately pay the difference to the Builder.
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Subcontrocting

Noc Waiver

Severaonce

43.0

The Builder may subconfract any part of the
Building Works but such subcontracting does not
relieve the Bwilder from the Builder’s obligations
under this Contract.

44.0

Except as provided at law or in equity or elsewhere
in this Contract, none of the provisions of this Contract
may be varied, waived, discharged or released,
except with the prior written consent of the parties.

45.0

Any provision in this Coniract which is illegal, void or
unenforceable will ke ineffective to the extent only of
such illegality, voidness or unenforceability and will
not invalidate any other provision of this Contract.

F. DISPUTES, CONCILIATION AND TRIBUNAL

I you have a dispute you should first discuss the matter with the other parly. Serious disputes can often be
avoided by good communication. 1t is suggested that in the event of a dispute the parties meat as soon as
possible and try to resolve the matter through discussions.

Make sure that you understand your obligations under the Contract. If necessary obtain independent advice.
if the dispute cannot be resolved informally then either party may refer the dispute to the Building Advice and
Concitiation Service {Phone: 1300 557 559) for assistance in negotiating a resolufion or for determination
by an independent inspecior. Alternatively either party may, ot any time, make application to the Victorian
Civil and Administrative Tribunal {Phone: 9628 9999 for a defermination.
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ATTACHMENT 2
DEED OF GUARANTEE AND INDEMNITY

Interpretction
‘Buiilder’ is

Background

The Owner executed the Contract ot the Guaranter’s request.

The Guarantor is aware of the Owner’s obligations under the Contract.
Operative

t. Guarantee

The Guarantor guarantees to the Builder the fulfiment of the Owner’s obligations under the Contract
including but not limited to the due payment of all money's arising out of the subject matter of the Contract.

2. Indemnity

The Guarantor indemnifies the Builder against any claim, loss or damage arising out of the subject matter of the
Contract caused by or resulting from any non-fulfilment of the Owner’s obiigations referred to in Clause 1.

3. Principal Debtor

The Guarantor is deemed to be o principal debtor jointly and severally liable with the Owner to discharge the
obligations referred to in Clause 1. .

4. No Merger

The Guarantor agrees that this Deed does not merge on completion or on the ending of the Contract by either

party and continues notwithstanding that the ©Owner, if a corporation, is placed in liquidation or if a person, is
declared bankrupt.

5. No Release

The Guarantor is not discharged by:

* any variation lo the Contract including o variation to the building works;

* any delay or claim by the Builder to enforce a right against the ©wner; and

* any forbearance given to the Owner to perform the Owner’s obligations under the Contract.
6. Severcbility

Any provision of this Deed which is illegal, void or unenforceable will be ineffective to the extent only of such
illegality, voidness or unenforceability and will not invalidate any other provision of this Deed.

8. Where More Than One Guarcntor

" If the Guarantor consists of more than one person, this guarantee and indemnity is not affected by the failure of

all persons comprising the Guarantor o sign this guarantee and indemnity or this Deed being unenforceable
against any one of them.

9. Waiver of Rights

The Guarantor waives ol rights as surety inconsistent with any of the terms of this Deed or fo the defriment or
disadvantage of the Builder.

GUARANTOR’S STATEMENT

I/we understand the nature, terms and extent of the guarantee and indemnity provided by me/us and further
acknowledge that I/we have oblained legal advice prior to executing this Deed.

Signed as a Deed

GUAranior's NAME: .. ...l o oo

Witness's STGNGIUTE: . .o e e o

Date: ...
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