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Glossary 

ACCC   Australian Competition and Consumer Commission 

  

dministrator 

   Market 

  

   k Service Provider 

TUOS   Transmission Use of System 

VENCorp  Victorian Energy Networks Corporation 

 

code National Electricity Code 

NECA   National Electricity Code A

NEM National Electricity

TPA Trade Practices Act 1974 

TNSP Transmission Networ
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1. Introduction 

mission (ACCC) 
) of 

ere submitted 
tor (NECA) on behalf of the Victorian 

ions in 
pricing 

ges and clarify 
tend to clarify 

t ements: 

1
services to the Victorian Energy Networks Corporation (VENCorp) but are exempt 

y VENCorp 

e adjusted 
se adjustments will flow through to VENCorp’s 

maximum allowable aggregate revenue, subject to the approval of the ACCC 

3 atory period, 
t to the approval of the ACCC 

ode (the 
isions) should apply to VENCorp as far as 

ory framework for VENCorp as a 
not-for-profit transmission company in Victoria. 

s 
uct that 

The ACCC has prepared this draft determination outlining its analysis and views on the 
applications for authorisation of the code changes. Chapter 2 of this draft determination 
sets out the statutory test that the ACCC must apply when assessing an application for 
authorisation. Chapter 3 contains an outline of the ACCC’s public consultation process. 
The ACCC’s analysis of the proposed code changes is set out in chapter 4 and the 
ACCC’s draft determination is in chapter 5. 

On 18 March 2004, the Australian Competition and Consumer Com
received applications for authorisation (Nos A90909, A90910 and A90911
amendments to the National Electricity Code (code). The applications w
by the National Electricity Code Administra
Minister for Energy Industries and Resources. 

The application seeks authorisation of amendments to the Victorian derogat
chapter 9 part A of the code relating to Victoria’s transmission revenue and 
arrangements. The purpose of the amendments is to make technical chan
the application of the existing Victorian derogations. The amendments in
he following four outcomes of the Victorian transmission regulatory arrang

. charges payable to transmission network service providers (TNSP) that provide 

from the requirement to hold a transmission licence can be recovered b
within its maximum allowable aggregate revenue 

2. to the extent that the charges that regulated owners charge VENCorp ar
during a regulatory period, tho

. VENCorp is able to recover any other unforeseen costs during a regul
subjec

4. subject to these requirements, parts B and C of chapter 6 of the c
transmission revenue and pricing prov
practical. 

These amendments seek to clarify the regulat

Authorisation under Part VII of the Trade Practices Act 1974 (TPA) provide
immunity from court action for certain types of market arrangements or cond
would otherwise be in breach of Part IV of the TPA. 
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2. Statutory test 

The applications were made under sub-sections 88(1) and 88(8) of the TPA. 

to make a 
hich would have 

ening competition 
a provision of a 

e, an 
r 

that an authorisation made under sub-section 88(1) has 
rson named 

ion to engage 
 dealing in 

tion 88(8AA) 
) and this 

 required or permitted under a code of practice, the 
referred to as a 

 apply to any corporation 
who becomes a party in the future. 

licant 
 TPA. 

S gements 
w ally lessening competition or exclusive dealing 
arrangements (other than third line forcing) only if it is satisfied in all the 
c

proposed contract, arrangement or conduct would result, or be 

by any lessening 
 proposed contract, 

sionary 
e 

vision or conduct would result, or be likely to 
ent, 

In considering whether or not to grant authorisation the ACCC must consider what the 
position is likely to be in the future if authorisation is granted and what the future is 
likely to be if authorisation is not granted. 

If the ACCC determines that the public benefits do not outweigh the detriment to the 
public constituted by any lessening of competition, or that the public benefits likely to 

Applications made under sub-section 88(1) of the TPA are for authorisation 
contract or arrangement, or arrive at an understanding, a provision of w
the purpose, or would or might have the effect, of substantially less
within the meaning of section 45 of the TPA; and to give effect to 
contract, arrangement or understanding where the provision is, or may b
exclusionary provision within the meaning of section 45 of the TPA. Furthe
sub-section 88(6) provides 
effect as if it were also an authorisation in the same terms to every other pe
or referred to in the application. 

Applications made under sub-section 88(8) of the TPA are for authorisat
in conduct that constitutes, or may constitute, the practice of exclusive
accordance with the provisions of section 47 of the TPA. Further, sub-sec
provides that where authorisation has been granted under sub-section 88(8
particular conduct is expressly
authorisation applies in the same terms to all other persons named or 
party or proposed party to the code. Authorisations may also

The TPA provides that the ACCC shall only grant authorisation if the app
satisfies the relevant tests in sub-sections 90(6) and 90(8) of the

ub-section 90(6) provides that the ACCC shall grant authorisation to arran
ith the purpose or affect of substanti

ircumstances that: 

 the provisions of the 
likely to result, in a benefit to the public 

 that benefit would outweigh the detriment to the public constituted 
of competition that would, or would be likely to result from the
arrangements or conduct. 

Sub-section 90(8) provides that the ACCC shall grant authorisation to exclu
provisions or third line forcing arrangements only if it is satisfied in all th
circumstances that the proposed pro
result, in such a benefit to the public that the proposed contract, arrangem
understanding or conduct should be allowed. 
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result from the proposed conduct or arrangements are not such that the p
conduct or arrangements should be

roposed 
 allowed, the ACCC may refuse authorisation or 

grant authorisation subject to conditions. 

tion from action by 
rade 
ly provides 

duct applied for and does not provide blanket 
exemption from all provisions of the TPA. Further, authorisation is not available for 

scussion about the ACCC’s authorisation process and the statutory 
test that the ACCC applies can be found in: Guide to authorisations and notifications, 
ACCC, November 1995. 

The value of authorisation for the applicant is that it provides protec
the ACCC or any other party for potential breaches of certain restrictive t
provisions of the TPA. It should be noted, however, that authorisation on
exemption for the particular con

misuse of market power (section 46). 

A more expansive di
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3. Public consultation process 

n under the TPA to follow a public process when 

 the 
equest for 

h 2004 and 
rested 

n the 
plementation of 

the derogations. The ACCC received one submission from 
nd is 

 views of the 
a set out in 

 to notify 
 wish the ACCC to hold a conference 

1 sted parties 
ermination. 

4 days of 
21 April 2004 that it wants the ACCC to hold a conference, the ACCC will hold a 

ed parties 
ies whose 

d to participate in the conference. 

t issues raised at the 
missions, and will issue a final determination. If no 

pre-determination conference is called or written submissions received, then this draft 
determination will form the basis for the final determination. 

A person dissatisfied with the final determination may apply to the Australian 
Competition Tribunal for its review. 

                                                

The ACCC has a statutory obligatio
assessing an application for authorisation. 

The ACCC received the applications for authorisation of amendments to
derogations on 18 March 2004. Notification of the applications and a r
submissions was placed in The Australian Financial Review on 22 Marc
placed on the ACCC’s web site. Although not required under the TPA, inte
parties were asked to make submissions to the ACCC regarding their views o
issues of public benefit and anti-competitive detriment arising from im
the proposed amendments to 
TransGrid. The submission has been placed on the ACCC’s public register a
available on the ACCC’s web site. 

The ACCC has produced this draft determination outlining its analysis and
amendments to the derogations according to the statutory assessment criteri
Chapter 2. The ACCC invites the applicant and other interested persons
whether the applicant or other interested persons
in relation to this draft determination.  Alternatively, the applicant or intere
may make written submissions to the ACCC in relation to this draft det
Written submissions must be received by 13 May 2004. 

If the applicant or an interested party notifies the ACCC in writing within 1

conference in Melbourne, on Thursday 13 May 2004. The applicant, interest
who receive a copy of the draft determination and any other interested part
presence the ACCC considers appropriate are entitle

Following the conference, the ACCC will take into account relevan
conference, and any related sub

 
1  For the purposes of the conference, an interested person is a person who has notified the ACCC in 

writing that the person, or a specified unincorporated association of which the person is a member, 
claims to have an interest in the applications and the ACCC is of the opinion that the interest is real 
and substantial.   
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4 Amendments to the Victorian transm. ission 
regulatory arrangements 

ations in 
e Victorian transmission regulatory arrangements. The 

amendments intend to clarify the following four outcomes of the Victorian transmission 

1  
NCorp 

2. to the extent that the charges that regulated owners charge VENCorp are adjusted 
Corp’s 

 revenue, subject to the approval of the ACCC 

3 atory period, 
t to the approval of the ACCC 

the 
as far as 

e National 
endments and 

stablished on a 
perating surplus 

transmission 
 distribution 

 high voltage network. It does not itself own 
transmission assets. VENCorp acquires bulk electricity transmission services from 

der 
es to 

ystem 

The intention of the existing Victorian derogations is that VENCorp should recover its 
costs in full during a regulatory period. VENCorp’s statutory electricity transmission 
related costs comprise its payments to all regulated owners (SPI PowerNet and 
Murraylink), augmentation costs (generally determined through competitive tender), its 
operating expenditure and any other costs associated with carrying out its statutory 
functions. 

4.1 Background 

The applications propose a number of amendments to chapter 9, part A derog
the code relating to th

regulatory arrangements: 

. charges payable to TNSPs that provide services to VENCorp but are exempt from
the requirement to hold a transmission licence can be recovered by VE
within its maximum allowable aggregate revenue 

during a regulatory period, those adjustments will flow through to VEN
maximum allowable aggregate

. VENCorp is able to recover any other unforeseen costs during a regul
subjec

4. subject to these requirements, parts B and C of chapter 6 of the code (
transmission revenue and pricing provisions) should apply to VENCorp 
practical. 

The transmission arrangements that apply in Victoria are unique within th
Electricity Market (NEM). These amendments seek to make technical am
clarify the regulatory framework for VENCorp as a statutory authority e
not-for-profit basis, that is, it operates on a full cost recovery but no o
basis. VENCorp plans and directs the augmentation of the Victorian 
system, excluding the transmission connection facilities that connect the
networks and the generators to the

network owners (SPI PowerNet, Murraylink and other service providers) un
network agreements. It is the sole provider of transmission network servic
Victorian network users, and recovers its costs through transmission use of s
(TUOS) charges paid by network users. 
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Interim Authorisation 

 Resources 
 The 
torian land 

958 (Vic). These changes will impose a land tax 

risation to the 
 was made to 

roposed 
 charges to be 

5 April 2004 
 in regard to each application 

comes into force, unless revoked before this date. Under subsection 91(2) of the TPA, 
the ACCC may revoke an interim authorisation at any time. 

ust consider whether the 
public benefits arising from the proposed amendments to the transmission regulatory 

of VENCorp’s 
harges paid by 

a. 

Further, the ACCC must also consider whether the public benefits arising from the 
proposed amendments to the transmission regulatory arrangements are such that 
authorisation should be granted and the proposed arrangements implemented. 

 

On 29 March 2004, the Victorian Minister for Energy Industries and
requested that the ACCC grant an interim authorisation to the derogations.
Minister requested this primarily as a result of proposed changes to the Vic
tax regime through the Land Tax Act 1
on transmission easements from 1 July 2004. 

Pursuant to subsection 91(2) of the TPA, the ACCC granted interim autho
applications on 14 April 2004. The decision to grant interim authorisation
enable full consideration to be given to the applications while allowing the p
changes to become operational before the requirement for transmission
published by 15 May 2004. The interim authorisation came into force on 1
and will lapse when the ACCC’s final determination

 

4.2 Issues for the ACCC  

In assessing these applications for authorisation, the ACCC m

arrangements outweigh any detriments associated with the clarification 
cost recovery arrangements and any consequential impact on TUOS c
customers directly connected to the transmission network in Victori
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4.3 What the applicant says 

Victorian 
ission network 

2

ENCorp can fully recover 
the costs it incurs in providing transmission services during a regulatory period. The 
a

it statutory corporation 

 the principles underpinning clause 9.4.8C(a) of the current derogations 

 the ACCC’s decision relating to VENCorp’s revenue cap for 2003-2008.3 

 TNSPs as 

 until after 
ch a clause 

d provide a sound legal basis for TNSPs to 
cation to 

etermination 
 date when 

TransGrid further contends that it is appropriate that where an application becomes the 
legal determination it should only apply for the first year of the regulatory period and 
recommends that the ACCC then make a determination for the remaining years of the 
regulatory period to give effect to its conclusions on the application. 

                                                

The Victorian Government states that it is seeking to amend the current 
transmission derogations to give effect to the intention of the transm
pricing derogations that were authorised by the ACCC in March 2003.  

The objective of the proposed amendments is to clarify that V

pplication notes that this objective is consistent with: 

 the status of VENCorp as a not-for-prof

 key aspects of the Victorian regulatory regime 

 

4.4 What the interested parties say 

The ACCC received one submission on the proposed amendments. 

TransGrid submits that the proposed clause 9.4.8C(g) could be applied to all
it would overcome the current difficulty whereby the ACCC does not make a final 
determination in relation to TransGrid and EnergyAustralia’s revenue resets
the commencement of the next regulatory period. In TransGrid’s view if su
was included in chapter 6 of the code it woul
set prices in the first year of the regulatory period based on the TNSPs appli
the ACCC. TransGrid also argue that the cut off date for the making of a d
should be 15 May rather that the start of the regulatory period to match the
TNSPs are required to publish transmission charges. 

 
2  ACCC Determination, Amendments to Chapter 9 Derogations relating to Victorian transmission 

regulatory arrangements, 19 March 2003. 
 
3  ACCC Decision, Victorian Transmission Network Revenue Caps 2003-2008, 11 December 2002. 
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4.5 ACCC’s considerations 

ised in the 
latory 

ons to 
enable VENCorp to operate on a full cost recovery and no operating surplus basis, 

rangements.4 

n transmission 
 the end of the 

ost 
r whether 

 so would result 
 question. 

r TNSPs to 
 into its 

CCC acknowledges that the regular pass-through of actual costs 
CC 

echanism to 

smission easements 
ult of its 

aximum 
costs during 
um 

ancial year in a 
d (subject to 

 services 
s statutory transmission related costs change. The ACCC 

notes that without this mechanism, VENCorp would need to significantly increase its 
cost forecasts in its next revenue cap application with a consequent step increase in 
charges to customers. The ACCC also notes that the derogations authorised in March 
2003 enable VENCorp to fully recover its statutory electricity transmission related 
costs at the next regulatory reset.5 

                                                

The ACCC has considered TransGrid’s submission and the issues ra
applications. The ACCC recognises that the Victorian transmission regu
arrangements are unique in the NEM and that the form of regulation that applies to 
VENCorp must be suitable for VENCorp’s not-for-profit status. 

The ACCC has previously accepted the rationale for the Victorian derogati

recognising the public benefits associated with Victoria’s transmission ar

The proposed amendments will clarify the application of the Victoria
derogations. The existing derogations explicitly permit an adjustment at
five year regulatory period to ensure that VENCorp ultimately obtains full c
recovery. However, as the derogations are currently drafted, it is not clea
VENCorp can recover its costs during a regulatory period, where to do
in it exceeding its maximum allowable aggregate revenue for the year in

As a not-for-profit body, VENCorp is not in the same position as othe
manage unexpected costs. VENCorp does not build contingency provisions
forecast costs and the A
is essential for VENCorp to continue to operate on its present basis. The AC
considers that these amendments provide VENCorp with an appropriate m
deal with fluctuating costs. 

The effect of the Victorian Government’s proposed land tax on tran
and VENCorp’s procurement of network services from Murraylink (as a res
recent conversion to regulated status) will result in VENCorp exceeding its m
allowable aggregate revenue if it attempts to pass-through these increased 
the current regulatory period. The amendments require VENCorp’s maxim
allowable aggregate revenue to be determined by the ACCC for each fin
relevant regulatory period, and enable adjustment during a regulatory perio
the ACCC’s approval) where the regulated owners’ charges for network
change, or where VENCorp’

 
4  ACCC Determination, Amendments to Chapter 9 Derogations relating to Victorian transmission 

regulatory arrangements, 19 March 2003. 
5  ACCC Determination, Amendments to Chapter 9 Derogations relating to Victorian transmission 

regulatory arrangements, 19 March 2003, clause 9.8.4C(f). 
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The key benefits arising from the implementation of these proposed amendments 
include: 

 clarifying VENCorp’s ability to recover costs during a regulatory period 

tment of 
latory reset 

oviders 

 eliminating the need for VENCorp to obtain debt financing within regulatory 

iment 
ments. Further the ACCC believes that any such 

nefits are 

The ACCC notes the issues raised by TransGrid in its submission, but considers that 
TransGrid’s proposal regarding general applicability of the Victorian derogation is not 
relevant to this determination. 

 

 

 reducing the need for large price changes resulting from the adjus
VENCorp’s maximum allowable aggregate revenue at each regu

 ensuring that costs of transmission reflect actual costs of service pr

periods. 

The ACCC considers that there is minimal anti-competitive or other detr
associated with the proposed amend
detriment is outweighed by the benefits discussed above, and that these be
such that authorisation should be granted. 
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n 

mission (ACCC) 
) of 

 were submitted 
rator (NECA) on behalf the Victorian 

ify the 
ng Victorian derogations, to ensure that Victorian Energy 

ring a regulatory 

T Trade 
P

e effect to a contract or arrangement, or arrive at an understanding, 
where a provision of that proposed contract, arrangement or understanding would 

n 45 of the 

 Make or give effect to a contract or arrangement, or arrive at an understanding, a 
e the effect, of 

 of section 45 of the TPA 
(Form B); and 

usive 

For the reasons outlined in Section 4 of this determination, the ACCC proposes, subject 
to any pre-determination conference requested pursuant to section 90A of the TPA, to 
grant authorisation to applications A90909 and A90910 pursuant to subsection 88(1) of 
the TPA and to grant authorisation to application A90911 pursuant to subsection 88(8) 
of the TPA. 

5. Draft Determinatio

On 18 March 2004, the Australian Competition and Consumer Com
received applications for authorisation (Nos A90909, A90910 and A90911
amendments to the National Electricity Code (code). The applications
by the National Electricity Code Administ
Minister for Energy Industries and Resources. 

The derogations have been sought to make technical amendments and clar
application of the existi
Networks Corporation’s (VENCorp) ability to fully recover costs du
period is put beyond doubt. 

he applications were made under sub-sections 88 (1) and 88 (8) of the 
ractices Act 1974 (the TPA) to: 

 Make or giv

be, or might be, an exclusionary provision within the meaning of sectio
TPA (Form A); 

provision of which would have the purpose, or would or might hav
substantially lessening competition within the meaning

 Engage in conduct that constitutes or may constitute the practice of excl
dealing, within the meaning of section 47 of the TPA (Form E). 
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