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1. Introduction 

On 28 October 1999 the Australian Competition and Consumer Commission (the 
Commission) received applications for authorisation (Nos A90719, A90720 and A90721) of 
amendments to the South Australian derogations contained in the National Electricity Code 
(Code). The applications were submitted under Part VII of the Trade Practices Act 1974 (the 
TPA) and, together with a supporting submission, were lodged by the National Electricity 
Code Administrator (NECA) on behalf of the South Australian government.  The proposed 
derogations deal with the obligations of a network service provider and generator to register 
as Code participants. 

Authorisation under Part VII of the TPA provides immunity from court action for certain 
types of market arrangements or conduct which would otherwise be in breach of Part IV of 
the TPA, where the Commission concludes that the public benefits of the arrangements or 
conduct would outweigh the anti-competitive detriments of such arrangements or conduct. 

The Commission has prepared this draft determination outlining its analysis and views on the 
key competition issues arising from the applications for authorisation of the amendments to 
the Code.  This draft determination is an authorisation of the above amendments and is not an 
authorisation of the entire Code.  Therefore the Commission’s previous analysis of the Code 
remains relevant and can be found in the Commission’s determinations of 10 December 1997 
and 19 October 1998 and its draft determination of 8 October 1999.   

The following section outlines the Commission’s processes and consultation arrangements.  
The Commission’s statutory assessment criteria and approach are documented in section 2.  
Section 3 describes the Commission’s assessment of the applications for authorisation and 
section 4 sets out the Commission’s draft determination. 

Background information regarding competition policy, the importance of electricity industry 
reform and the extent of reform in the industry can be found in the 10 December 1997 
determination. 

1.1. Public consultation process 

The Commission has a statutory obligation under the TPA to follow a public process when 
assessing an application for authorisation. 

The Commission received the initial application for authorisation of the changes to the Code 
on 28 October 1999.  Notification of the application and a request for submissions was 
advertised in The Financial Review 12 November 1999, placed on the Commission’s web site 
and interested parties were also contacted.  Interested parties were asked to make submissions 
to the Commission regarding their views on the issues of public benefit and anti-competitive 
detriment arising from implementation of the proposed changes.  

No submissions regarding the derogations were received. 
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1.2. Commission processes  

The Commission has produced this draft determination outlining its analysis and views on the 
proposed derogations according to the statutory assessment criteria set out in section 2.  The 
Commission now invites the applicants and other interested persons to notify it within 
14 days of 4 January 2000 whether the applicants or other interested persons wish the 
Commission to hold a conference in relation to this draft determination. 

If the applicants or an interested party notifies the Commission in writing within the 14 days 
that they want the Commission to hold a conference, the Commission will appoint a date, 
time and place for the holding of the conference and notify all interested parties.  The 
applicants, interested parties who receive a copy of the draft determination and any other 
interested parties whose presence the Commission considers appropriate are entitled to 
participate in the conference. 

Following the conference, the Commission will take into account issues raised at the 
conference, and any related submissions, and will issue a final determination.  If no pre-
determination conference is called then this draft determination will become the final 
determination. 

A person dissatisfied with the final determination may apply to the Australian Competition 
Tribunal for its review. 

 

2. Statutory test 

These applications were made under sub-sections 88(1) and 88(8) of the TPA.  The TPA 
provides that the Commission shall only grant authorisation if the applicant satisfies the 
relevant tests in sub-sections 90(6) or 90(8) of the TPA. 

Sub-section 90(6) provides that the Commission shall grant authorisation only if it is satisfied 
in all the circumstances that: 

■  the provisions of the subject arrangements or conduct would result, or be likely to result, 
in a benefit to the public; and 

■  that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would, or would be likely to result from the arrangements or conduct. 

Sub-section 90(8) provides that the Commission shall grant authorisation only if it is satisfied 
in all the circumstances that the proposed provision or conduct would result (or be likely to 
result) in such a benefit to the public that the proposed contract, arrangement, understanding 
or conduct should be allowed. 

In deciding whether it should grant authorisation, the Commission must examine the anti-
competitive aspects of the arrangements or conduct, the public benefits arising from the 
arrangements or conduct and weigh the two to determine which is greater.  Should the public 
benefit or expected public benefits outweigh the anti-competitive aspects, the Commission 
may grant authorisation or grant authorisation subject to conditions. 
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Determining just what is a benefit to the public is therefore a key issue.  Public benefits 
recognised in the past include: 

■  fostering business efficiency; 

■  industry rationalisation; 

■  expansion of employment; 

■  promotion of industry cost savings; 

■  promotion of competition in industry; 

■  promotion of equitable dealings in the market; 

■  development of import replacements; 

■  growth in export markets; and 

■  arrangements which facilitate the smooth transition to deregulation. 

If the Commission determines that the public benefits do not outweigh the anti-competitive 
detriment, the Commission may refuse authorisation or alternatively, in refusing 
authorisation, indicate to the applicant how the applications could be constructed to change 
the balance of detriment and public benefit so that authorisation may be granted. 

The value of authorisation for the applicant is that it provides protection from action by the 
Commission or any other party for potential breaches of certain restrictive trade provisions of 
the TPA.  It should be noted, however, that authorisation provides exemption only for the 
particular conduct specified.  Authorisation does not provide blanket exemption from all 
provisions of the TPA.  Further, authorisation is not available for misuse of market power 
(section 46). 

 

3. Registration for generators and network service 
providers 

The applicant proposed to amend Chapter 9 of the Code to include derogations from clauses 
2.2.1(a) (Registration as a Generator) and 2.5(a) (Registration as a Network Service Provider) 
of the Code.  The derogations are a consequence of the leasing structure adopted by the South 
Australian government and are essentially designed to remove the obligation of the relevant 
lessor corporations or its successor in title, as the owner of the leased network and generation 
assets, to register as a Code participant. 

The proposed derogations will apply for the duration each of the relevant lease agreements 
and any renewal. 
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Issues for the Commission 

Whether or not the proposed derogation will result in the appropriate entity being bound by 
the Code.  

What the applicants1 say 

The applicants state that the derogations are necessary to ensure that the ultimate lessees of 
the leased generation units, and distribution and transmission networks to be leased by public 
corporations pursuant to the Electricity Corporations (Restructuring and Disposal) Act 1999 
(SA), are the only entities required to be registered as generators and network service 
providers in relation to those units and networks, and that all other entities having interests as 
owners are not obliged to register as Code Participants.  The applicants hold that it is 
essential that the state owned lessor corporations, which will own and lease the networks and 
generators, are exempt from liability under the National Electricity Code. 

The applicants have informed the Commission that under the lease agreements the 
government will have no control over the day to day operations of the network, which is 
largely left to the regulatory regime and obligations such as maintenance are cross-referenced 
under the EPO, the National Electricity Code and the State Codes of Conduct.  In addition, 
the government has extremely limited rights of termination, which can only occur following 
lengthy “cure periods” for breach. 

The applicants claim that the proposed derogations do not have any anti-competitive effect. 

What the interested parties say 

No submissions were received regarding the proposed derogation. 

Commissions considerations 

The leasing arrangements entered into by the applicants are unique to South Australia.  
Essentially the Commission is concerned as to whether or not the entity which truly controls 
the asset will be the same entity required to register as a Code participant and therefore also 
subject to the access code.  In the case of TNSPs, this could have implications on who will 
actually be bound by future revenue caps set by the Commission. 

Based on the information supplied by the applicants (which included an examination of the 
distribution network lease) it would appear that the Lessee will be responsible for all costs, 
expenses and liabilities associated with the leased assets and is responsible for all 
maintenance, upgrading and replacement of those assets.  Further to this, it would appear that 
the Lessor (ie the South Australian government) has little to no control over the operation of 
the assets.  It would therefore be apparent that the removal of the obligation for the asset 
owners to register as Code participants will not have a substantial impact on competition in 
the market and is likely to assist the transition into a fully deregulated electricity market. 

                                                 
1  NECA is the applicant, but in this case they have simply acted as a conduit for the derogations.  For this 

reason, the South Australian Department of Treasury and Finance, Electricity Reform and Sales Unit has been 
treated as if it were the applicant. 
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The Commission also notes that under the proposed derogation, the removal of the obligation 
to register will have the effect for the period of each lease, including any renewal.  The 
Commission understands that the South Australian lease agreements for the network and 
generation assets have a term of up to 200 years.  As the electricity industry in Australia is 
the constantly changing as the NEM develops and matures, the Commission is often reluctant 
to grant long term authorisations. As a result, the Commission will not be granting a 200 year 
derogation.  It is instead proposed that the period of authorisation be limited to 31 December 
2010, which is consistent with the period of time set down by the Commission in the 10 
December 1997 determination for authorisation of the existing Code.  This will allow any 
changes in the electricity industry, which may affect the application of the derogations, to be 
incorporated into the re-authorisation of the Code in 2010. 

4. Draft determination 

After consideration of the issues raised in sections 3 the Commission proposes, subject to any 
pre-determination conference requested pursuant to s90A of the TPA, to authorise the 
amendments to the Code contained in the applications received on 28 October 1999. 

Subject to the consideration of any issues raised during a possible pre-determination 
conference, the Commission proposes to limit the period of the authorisations to 31 
December 2010. 
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