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Summary 
 
On 22 October 2002 Allianz Australia Insurance Limited, QBE Insurance (Australia) 
Limited and NRMA Insurance Limited lodged applications A30217 and A30218 
seeking authorisation of provisions of a joint venture arrangement for the collective 
supply of public liability insurance to eligible not for profit organisations (NFPOs) 
through a ‘co-insurance pool’. 
 
Authorisation was sought to make and give effect to provisions of an arrangement which 
would have the purpose, or would or might have the effect, of substantially lessening 
competition within the meaning of section 45 of the Trade Practices Act 1974 (the Act) 
and which may constitute exclusionary provisions within the meaning of that section.   
 
Background to the applications 
 
The performance of the Australian general insurance industry in 2001 was affected by 
two large and unusual events – the collapse of the HIH Group and the terrorist attacks in 
the United States on 11 September 2001.  An effect of these two events has been a major 
reduction in the availability of capital which has led to increases in the cost of 
reinsurance and a corresponding increase in premiums, as such the insurance market is 
currently regarded as having ‘hardened’. 
 
The Commission understands that the ‘hardening’ of the public liability insurance 
market has had a particularly detrimental effect on NFPOs – and has in some 
circumstances resulted in the cancellation of community events due to the inability of 
some NFPOs to obtain appropriate public liability insurance.  
 
To address community concerns in relation to the affordability and availability of public 
liability insurance, several public liability insurance related initiatives have been 
introduced by a range of industry stakeholders, including governments, insurers and 
NFPO ‘umbrella’ organisations.  The public liability insurance product which the co-
insurance pool proposes to offer to eligible NFPOs is one such initiative. 
 
Overview of the authorisation - process 
 
In order to grant authorisation the Commission must be satisfied that the public benefit 
likely to result from an arrangement will outweigh the public detriment, including the 
anti-competitive detriment. 
 
Upon receiving the applications for authorisation, the Commission invited interested 
parties to lodge submissions outlining whether they support the application or not, and 
their reasons.  In response the Commission received 47 public submissions; the majority 
of which supported the proposed arrangements.   
 
The Commission also invited submissions in relation to the applicants’ request for 
interim authorisation.  Interim authorisation would allow the applicants to engage in the 
co-insurance arrangements while the Commission considered the substantive 
applications for authorisation.  Interim authorisation was granted by the Commission in 
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November 2002 and as at 31 January 2004 the applicants had provided public liability 
insurance to 1178 NFPOs.   
 
Following the completion of the initial consultation process, in April 2003 the 
Commission released its draft determination in relation to the public liability product.  In 
the draft determination the Commission considered that the proposed arrangements were 
likely to result in some benefits to the public, it was concerned that, there was some 
uncertainty about whether, in the circumstances, the public benefit outweighed the 
public detriment.  In order to be certain that the statutory test had been met the 
Commission proposed to impose three conditions that were intended to reduce the anti-
competitive detriment and to increase the public benefit likely to result from the 
proposed arrangements.  On this basis the Commission concluded that, in the current 
insurance environment, the public benefits likely to result from the arrangement would 
outweigh the public detriment subject to the proposed conditions and proposed to grant 
authorisation to the applications until 31 December 2006. 
 
Following on from this, the Commission invited interested parties and the applicants to 
comment upon both the draft determination and a proposed amendment to the eligibility 
criteria.  Submissions were provided by a number of interested parties and were taken 
into account by the Commission in reaching its final determination in relation to the co-
insurance applications for authorisation.  
 
Final determination  
 
Following consideration of the submissions of the applicants and interested parties and 
the information before it is the Commission’s view that the co-insurance pool is likely to 
have a detrimental effect on competition.  In particular, the Commission considers that, 
in the circumstances the proposed arrangement will further concentrate the market for 
public liability insurance.  The Commission is concerned that this may have the effect of 
increasing barriers to entry.  The Commission is further concerned that the co-insurance 
pool is unlikely to be significantly constrained by competitive forces or the 
countervailing power exercised by brokers.   
 
The Commission considers however that there are a number of public benefits likely to 
result from the authorisation of the co-insurance pool.  In particular, the Commission 
considers that the co-insurance pool is likely to result in improved availability of public 
liability insurance to eligible NFPOs, and to the extent that the agreement not to pay 
broker commission is passed on through lower premiums, improved affordability.    
 
Having considered the information before it the Commission is concerned that there 
may be some uncertainty about whether, in the circumstances, the public benefit 
outweighs the public detriment.  The Commission considers however that it is possible 
for it to grant authorisation to the co-insurance arrangements subject to conditions aimed 
at reducing, as far as possible, any uncertainty about whether the public benefit is 
greater than the anti-competitive detriment.   The conditions imposed by the 
Commission are: 
 

C1: As a condition of authorisation the applicants, through the co-insurance pool, 
are required to participate in a data collection and publication project that is 
considered by the Commission to be suitable. 
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C2: As a condition of authorisation the co-insurance pool implement a complaints 
handling procedure consistent with AS4269-1995, and that the complaints handling 
process be open to both eligible and ineligible insureds.  
 
C3: As a condition of authorisation the co-insurance pool report to the Commission 
on complaints received by the co-insurance pool and their outcome on a quarterly 
basis. 

 
The Commission has granted conditional authorisation to the applications until 31 
December 2006. 
 
Interim authorisation 
 
The Commission has previously granted interim authorisation in relation to the co-
insurance applications for authorisation (28 November 2002 and 28 April 2003).  
Interim authorisation will continue to protect the Applicants from action under the Act 
until the date at which the Commission’s final determination comes into effect. 
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Abbreviations 
 
The Act Trade Practices Act 1974  

Allianz Allianz Australia Insurance Limited 

APRA Australian Prudential Regulation Authority 

ASIC Australian Securities and Investments Commission 

The Commission Australian Competition and Consumer Commission 

CCUA Community Care Underwriting Agency 

FSRA Financial Services Reform Act 2001 

HIH Group Included :- CIC Insurance, World Marine and General Insurance, FAI 
General Insurance, HIH Casualty and General Insurance, HIH 
Underwriting and Insurance (Australia) FAI Traders Insurance and FAI 
Reinsurance 

Insurance Act Insurance Contracts Act 1984  

IAG Insurance Australia Group 

IEC Insurance Enquiries and Complaints Ltd 

IMA Insurance Manufactures of Australia Pty Limited  

The Ipp Review Review of the law of negligence – October 2002 

ISA Insurance Statistics Australia Pty Ltd 

MAV Municipal Association of Victoria 

NIBA National Insurance Brokers Association 

NFPO Not For Profit Organisation 

NRMA NRMA Insurance Limited 

Our Community Our Community Pty Ltd 

QBE QBE Insurance (Australia) Limited 

The Senate 
Review 

Senate Economics Reference Committee – A Review of Public Liability 
and Professional Indemnity Insurance – October 2002 

SIA Sports Industry Australia 

Trowbridge Trowbridge Consulting Limited 
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Introduction 
 
1.1 Organisations that engage, or propose to engage, in certain anti-competitive 

business arrangements or conduct that could breach the Trade Practices Act 
1974 (the Act), may apply to the Australian Competition and Consumer 
Commission (the Commission) for authorisation of the provisions of such 
arrangements or conduct.  

 
1.2 If granted, authorisation provides immunity from legal action under the Act in 

respect of the relevant provisions of the proposed arrangements or conduct. 
 
Authorisation process 
 
1.3 Upon receiving an application for authorisation, the Commission invites 

interested parties to lodge submissions outlining whether they support the 
application or not, and their reasons for this.  

 
1.4 The Commission then issues a draft determination in writing, proposing either 

to grant the application (in whole, in part, or subject to conditions) or deny the 
application.  In preparing a draft determination, the Commission will take into 
account any submissions received from interested parties. 

 
1.5 Once a draft determination is released, the applicant or an interested party may 

request that the Commission hold a conference to discuss its operation and 
effect.  The Commission will also usually invite interested parties to lodge 
written submissions on the draft. 

 
1.6 The Commission then reconsiders the application, taking into account the 

comments made at the conference (if one is requested) and any further 
submissions received, and issues a written final determination. 

 
Statutory test 
 
1.7 The Commission must consider and assess applications for authorisation 

according to a ‘test’ set out in the Act.  Relevantly, sub-section 90(8) of the Act 
provides that the Commission shall not make a determination granting 
authorisation to a proposed exclusionary provision of a contract, arrangement or 
understanding, unless it is satisfied in all the circumstances that the proposed 
provision would result or be likely to result in such a benefit to the public that 
the proposed contract or arrangement should be allowed to be made. 

 
1.8 Under sub-section 90(6) of the Act, the Commission may grant authorisation to 

a provision of a proposed contract, arrangement or understanding, other than an 
exclusionary provision, if it is satisfied that: 

• the provision of the proposed contract, arrangement or understanding would 
be likely to result in a benefit to the public; and  
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• this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would be likely to result if the proposed 
arrangement was made and the provision concerned was given effect to. 

 
1.9 While there is some variation in the language between the test in subsection 

90(6) and the test in sub section 90(8), the Commission adopts the view taken 
by the Trade Practices Tribunal (now the Australian Competition Tribunal) that 
in practical application the tests are essentially the same.1 

 
1.10 The Commission must therefore assess the public detriment flowing from the 

anti-competitive aspects of the arrangements and the public benefits arising 
from the arrangements.  The two must then be weighed to determine which is 
the greater.  If the public benefit outweighs the public detriment, the 
Commission may grant authorisation.  If not, authorisation will be denied.  
However, in some cases, it may still be possible to grant authorisation where 
conditions can be imposed which sufficiently increase the public benefit or 
reduce the public detriment. 

 
Applications A30217 and A30218 
 
1.11 On 22 October 2002 Allianz Australia Insurance Limited (Allianz), QBE 

Insurance (Australia) Limited (QBE) and NRMA Insurance Limited (NRMA) 
lodged applications A30217 and A30218 seeking authorisation of a joint 
venture agreement for the collective supply of public liability insurance to 
eligible not for profit organisations (NFPOs) through a ‘co-insurance pool’. 

 
1.12 In lodging the applications Allianz, QBE and NRMA have sought authorisation: 

• to make and give effect to a contract, arrangement, or understanding a 
provision of which would be or might be an exclusionary provision within 
the meaning of section 45 of the Act (A30217); and 

• to make and give effect to a contract, arrangement, or understanding a 
provision of which would have the purpose or would have or might have 
the effect of substantially lessening competition within the meaning of 
section 45 of the Act (A30218). 

 
1.13 The terms of the joint venture agreement are set out in detail in section 3 of this 

determination.  In summary the joint venture agreement:   

• establishes minimum base premiums for each category of not-for-profit 
organisation; 

• applies ‘escalation factors’ – determined based upon the not-for-profit 
organisation’s risk profile – to calculate the final premium payable; 

• establishes eligibility restrictions; 

                                                 
1  Re Media Council of Australia (No 2) (1987) ATPR at 48-418; Re 7-Eleven Stores Pty Ltd (1994) 

ATPR 41-357. 
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• provides cover of up to $10 million and provides for a minimum excess of 
$1000 per claim; and 

• provides that commissions will not be paid to insurance brokers who place  
NFPOs seeking public liability insurance with the co-insurance pool – 
brokers may however elect to recoup commission directly from NFPOs. 

 
The Applicants2 
 
Allianz Australia Insurance Limited 
 
1.14 Allianz is one of Australia's largest general insurers with over 2 million 

policyholders. Allianz has a combined premium income of A$2 billion and is 
the largest private workers' compensation insurer in Australia, providing 
workers' compensation cover for approximately one in five Australian 
employees.   

 
1.15 Allianz, through its subsidiaries, offers a wide range of insurance and risk 

management products and services. These include: 

• workers' compensation; 

• personal lines (including home & contents and motor insurance);  

• industrial and commercial insurance;  

• heavy motor;  

• public and products liability;  

• marine;  

• loss control and risk management strategies; 

• assisting companies to provide safer work environments;  

• assisting companies to reduce claim incidents;  

• providing injury management and occupational health and safety strategies; 
and  

• risk finance. 
  
NRMA Insurance Limited 
 
1.16  NRMA is part of the Insurance Australia Group (IAG).  IAG is the largest 

general insurance group in Australia and New Zealand with approximately 12 
million policies in force with a gross written premium value of approximately 
$3.1 billion.  IAG's core lines of business include: 

• home insurance;  

                                                 
2  This information is taken from the Commission’s Second insurance industry pricing review, 

September 2002, updated December 2002, www.allianz.com.au, www.iag.com.au and 
www.qbe.com.au. 
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• motor vehicle insurance; 

• health insurance; 

• commercial insurance;  

• consumer credit insurance;  

• extended warranty insurance;  

• compulsory third party (CTP) insurance;  

• workers' compensation insurance; and  

• retirement financial advice.  
 

1.16 NRMA has the highest market share in New South Wales and the Australian 
Capital Territory for motor, home and CTP insurance and also operates in 
Queensland. It also provides customers with commercial and health insurance. 
NRMA owns 70% of Insurance Manufacturers of Australia Pty Limited (IMA). 
IMA provides motor and home insurance products for NRMA in New South 
Wales and RACV in Victoria. 

 
QBE Insurance (Australia) Limited  
 
1.17 QBE is part of the QBE Insurance Group Limited.  QBE Insurance Group is one 

of Australia's largest general insurance and reinsurance Groups with an annual 
gross written premium of AUD$8.3 billion, $1.8 billion of which was written by 
QBE’s Australian operations. 

 
1.18 The QBE’s portfolio mix as at 31 December 2003 was as follows (as a 

percentage of gross earned premium): 

• professional indemnity (7.1%); 

• credit and surety (5.9%);  

• commercial packages (6.8%); 

• property (12.5%); 

• motor vehicle (10.2%);  

• travel (2.3%);  

• householders (11.5%);  

• compulsory third party (10.8%);  

• general liability (12.6%);  

• workers’ compensation (9.7%);  

• marine and aviation (4.9%); and 

• other (5.7%).  
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Community Care Underwriting Agency – CCUA 
 
1.19 The Commission notes that the joint venture operates under the name 

Community Care Underwriting Agency (CCUA). 

Conduct of the Inquiry 
 
1.20 The Commission conducts its assessment of authorisation applications in 

accordance with the requirements of the Act and with the procedures for 
authorisations as described in the Commission’s Guide to Authorisations and 
Notifications.  A chronology of the main stages of the Commission’s inquiry is 
provided below in Table 1.1. 

 
Table 1.1 – Chronology of the Commission’s assessment of the authorisation 
application 
 

Date Action 

 
22 October 2002 Applications for authorisation received from 

Allianz Australia Limited, QBE Insurance 
(Australia) Limited and NRMA Insurance 
Limited. 

23 October 2002 Non-confidential supporting submission 
received from applicants in relation to request 
for interim authorisation. 

24 October 2002 Commission sought submissions in relation to 
the applications from interested parties.  

1 November 2002 Copy of joint venture agreement provided to the 
Commission by the applicants. 

4 November 2002 Commission requested additional information 
from the applicants. 

4 November 2002 Commission provided copy of joint venture 
agreement to interested parties. 

5 November 2002 Applicants provided copy of revised joint 
venture agreement to the Commission. 

6 November 2002 Commission provided addendum to joint 
venture agreement to interested parties. 

8 November 2002 Closing date for receipt of submissions from 
interested parties in relation to the applicants’ 
request for interim authorisation. 

15 November 2002 Additional information provided by the 
applicants in response to the Commission’s 
letter of 4 November 2002. 

21 November 2002 Commission requested additional information 
from the applicants in relation to winding up of 
the co-insurance pool and publication of claims 
data. 

22 November 2002 Additional information provided by the 
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applicants in response to the Commission’s 
request of 21 November 2002. 

28 November 2002 Conditional interim authorisation granted by the 
Commission.  Letter to applicants advising of 
Commission’s decision and requesting further 
information. 

28 November 2002 Closing date for submissions in relation to the 
substantive application for authorisation. 

17 December 2002 Commission provided copies of submissions 
received from interested parties to applicants. 

20 December 2002 Additional information provided by the 
applicants in response to the Commission’s 
request of 28 November 2002. 

31 January 2003 Extended date for interested party submissions 
in relation to the substantive applications for 
authorisation. 

7 February 2003 Commission provided copies of submissions 
received from interested parties to applicants.  
Additional information requested from the 
applicants in relation to condition 2 (complaints 
reporting) of the interim authorisation granted 
on 28 November 2002. 

18 February 2003 Confidential response received from applicants 
in relation to complaints received by the co-
insurance pool. 

27 February 2003 Comments received from applicants in relation 
to submissions made by interested parties. 

28 April 2003 Draft determination issued. 
30 May 2003 Closing date for interested party submissions in 

relation to draft determination. 
30 May 2003 Submission received from applicants. 
6 June 2003 Extended closing date for submissions from 

interested parties in relation to the draft 
determination. 

2 July 2003 Final interested party submissions received in 
relation to draft determination. 

9 July 2003 Interested party submissions provided to 
applicants for their comment. 

1 August 2003 Commission received response from applicants 
in relation to comments made by interested 
parties. 

1 October 2003 Commission requested further information from 
the applicants. 

24 October 2003 Applicants provided requested information and 
advised of proposed amendments to the 
applications for authorisation. 

30 October 2003 Commission met with Applicants to discuss 
proposed amendment to applications for 
authorisation. 
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31 October 2003 Commission requested further information from 
the applicants regarding proposed amendments 
to the applications for authorisation. 

18 December 2003  Applicants formally amended applications for 
authorisation, increasing the turnover/funding 
threshold from $2 million to $5 million. 

19 December 2003 Commission consulted interested parties in 
relation to the increase in the turnover/funding 
threshold.   

5 February 2004 Extended closing date for submissions 
responding to the increase in the 
turnover/funding threshold.  Copies of 
submissions received by the Commission from 
interested parties provided to the applicants. 

20 February 2004 Applicants provided response to submissions 
made by interested parties. 

24 March 2004 Final determination issued. 

 
Interim authorisation 
 
1.21 In lodging their applications for authorisation the parties also requested that the 

Commission grant interim authorisation under section 91(2) of the Act to the 
arrangements.  

 
1.22 By way of background, interim authorisation enables applicants for 

authorisation to engage in the proposed conduct while the Commission 
considers the merits of the application.  It is the Commission’s view that interim 
authorisation should only be granted in exceptional circumstances.  
Furthermore, the Commission is less likely to grant interim authorisation where 
the effect of allowing the proposed conduct to occur would prevent the market 
from being able to return to substantially its pre-interim state if the Commission 
later denied authorisation.   In reaching a decision in relation to a request for 
interim authorisation the Commission is not required to assess the merits of the 
application for authorisation.  The Commission does however consider factors 
such as the urgent need for immunity from the Act and the harm likely to result 
to the applicant and interested parties should interim authorisation be 
granted/denied. 

 
1.23 In their non-confidential submission in support of the request for interim 

authorisation (23 October 2002), the applicants submitted that the grant of 
interim authorisation would enable public liability cover to be offered 
immediately.  The applicants submitted that in the absence of interim 
authorisation NFPOs would either be forced to discontinue their activities or 
conduct their activities on the basis that if a loss is incurred for which insurance 
is not available they will need to have adequate funds available to meet the 
liability.  It was the applicants’ view that, in the absence of interim 
authorisation, the community may continue to be deprived of many services and 
events that assist in enhancing community spirit and public cohesion.  
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1.24 Following consultation with interested parties, conditional interim authorisation 
was granted to the proposed arrangements by the Commission on 28 November 
2002.  In granting interim authorisation to Allianz, QBE and NRMA, the 
Commission required: 

1. That the co-insurance pool implement a complaints handling procedure 
consistent with AS4269-1995, and that the complaints handling process be 
open to eligible insureds, and ineligible insureds to the extent that they 
dispute issues of eligibility. 

2. That the co-insurance pool report to the Commission on complaints 
received by the co-insurance pool and their outcome on a monthly basis 
until 1 April 2003 and thereafter quarterly.  

3. That the maximum duration of public liability insurance contracts to be 
entered into by the co-insurance pool and not-for-profit organisations under 
the interim authorisation not exceed 12 months.  

 
1.25 In granting interim authorisation the Commission also sought the applicants’ 

view regarding a potential requirement that the co-insurance pool publish claims 
data and a potential requirement that the co-insurance pool implement an 
independent actuarial reporting process.      

1.26 As at 31 January 2004 (under interim authorisation) the co-insurance pool had 
provided proposals to 4338 NFPOs, 2560 quotes and has issued 1178 public 
liability insurance policies.  

 
1.27 In proposing to grant authorisation to the arrangements (draft determination, 28 

April 2003), the Commission reviewed its earlier decision to grant interim 
authorisation to the arrangements and concluded that the continuation of 
immunity whilst it considered the substantive merits of the applications was, in 
the circumstances, appropriate.  In reviewing its grant of interim authorisation 
the Commission considered that it was appropriate to revoke the interim 
authorisation granted on 28 November 2002 and to grant interim authorisation 
in the terms as proposed by the April 2003 draft determination, being: 
 
C1: As a condition of authorisation the applicants, through the co-insurance 
pool, are required to participate in a data collection and publication project that 
is considered by the Commission to be suitable. 
 
C2: As a condition of authorisation the co-insurance pool implement a 
complaints handling procedure consistent with AS4269-1995, and that the 
complaints handling process be open to both eligible and ineligible insureds.  
 
C3: As a condition of authorisation the co-insurance pool report to the 
Commission on complaints received by the co-insurance pool and their outcome 
on a quarterly basis. 
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Industry background3 
 
2.1 Insurance is the commercial relationship by which an insurance company agrees 

to pay the insured a sum of money as compensation on the occurrence of a 
specified event causing loss to the interests of the insured.  The insured party 
pays an amount, known as a premium, in consideration.4 

 
General insurance   
 
2.2 In Australia the Australian Prudential Regulation Authority (APRA) has 

responsibility for the licensing and prudential regulation of general insurance 
companies.5  The products provided by general insurance companies can be 
divided into nine main classes: 

• domestic motor; 

• home; 

• CTP; 

• accident and travel; 

• fire and industrial special risk 

• commercial motor 

• public and product liability; 

• marine; and 

• other. 
 
2.3 As at March 2003 there were 1006 active direct insurers in Australia providing 

general insurance, comprising: 

• 13 mortgage insurers (providing cover to protect lenders from default by 
borrowers on loans secured by mortgage); 

                                                 
3  The information contained in this section is sourced from the Commission’s Second insurance 

industry pricing review, www.asic.gov.au, www.apra.gov.au, www.aph.gov.au, the applicant’s 
submission of 22 October 2002, and submissions made by interested parties, in particular the 
Commonwealth Department of the Treasury, the Queensland Department of Premier and Cabinet, 
Our Community Pty Ltd, and the Municipal Association of Victoria. 

4  Business Law, 11th Edition, Peter Gillies, 2003 at page 716. 
5  APRA is also responsible for the prudential regulation of banks, superannuation funds, credit unions, 

building societies and friendly societies 
6  APRA Insight 1st Quarter 2003, at page 48.  The Commission notes that in their supporting 

submission the applicants have referred to APRA data as at 31 December 2001, for the purpose of 
this assessment the Commission has elected to apply APRA data as at 31 March 2003 as the most 
recent data (30 June 2003) does not disclose public liability participation rates.  The Commission  
notes that there has been an overall decrease in the number of active direct insurers during the period 
31 December 2001 / 31 March 2003 / 30 June 2003 (102 / 100 / 97 respectively). 
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• 5 captive insurers (being companies within a group of companies 
performing the function of insurer to that group); 

• 36 diversified insurers (being direct insurers who are active in six or more 
lines of business); and  

•  46 others (being direct insurers who are active in less than six lines of 
business).7 

 
As at March 2003 there were also 21 active reinsurers and 27 inactive 
institutions (being those institutions whose quarterly revenues are below $200 
000 and quarterly unearned premiums are below $500 000).8 
 

2.4 The market is comprised of Australian-based insurers as well as many 
international insurers. Total assets (both inside and outside Australia) of private 
and public sector insurers (during the year ending 30 June 2002) were $92.9 
billion, up $14.9 billion or 19.1% on the previous year.   Net premium revenue 
(both inside and outside Australia) totalled $22.1 billion for private and public 
sector entities, up $2.3 billion (or 11.4 per cent) on the previous year.9 

Zurich, 
3.13%

QBE, 6.39%

Munich Re, 
4.52%

Swiss Re, 
2.88%

Other, 
15.71% IAG, 18.21%

Royal & Sun 
Alliance, 
11.58%

Suncorp 
Metway, 
10.51%

CGU, 8.27%
Allianz, 
6.93%

 

Figure 2.1 Australian general insurers – conglomerate - market share based on 
premium revenue for the year ended 30 June 200210 

 
2.5 One feature of the Australian market in recent years has been the entry of 

affiliates of leading overseas insurance companies. Such companies now 
comprise about half of all general insurance companies operating in Australia. 
In turn, some local companies have established themselves in overseas markets.  
The major sales avenues for insurance are through insurance companies’ own 

                                                 
7  APRA Insight 1st Quarter 2003, at page 48. 
8  Ibid. 
9  APRA figures are adjusted for the exit of the HIH Group of companies.  
10  Selected Statistics on the General Insurance Industry, APRA June 2002, Table 1a and Table 14b. 
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outlets or through intermediaries, namely agents and brokers. Brokers carry on 
the business of arranging contracts of insurance on behalf of policyholders and 
intending policyholders while agents sell insurance on behalf of one or more 
insurers. 

 
2.6 Entry into the general insurance industry requires entities to: 

• gain knowledge of their targeted market segments; 

• enter at a level sufficient to claim the necessary economies of scale; 

• attract necessary capital; 

• establish distribution channels; and 

• obtain staff with the skills to write for the business. 
 
2.7 According to the March 2002 report of Trowbridge Consulting (Trowbridge), 

the insurance industry is notorious for its cyclical behaviour.11 An overview of a 
typical insurance cycle is shown in Figure 2.2. 

 

 
 

Figure 2.2 Insurance Market Cycle12 
  

                                                 
11 Public Liability Insurance, Analysis for Meeting of Ministers 27 March 2002, Trowbridge Consulting 

at page 9. 
12  Public Liability Insurance, Analysis for Meeting of Ministers 27 March 2002, Trowbridge Consulting 

at page 9 
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2.8 According to Trowbridge in June 2000 the Australian general insurance market 

began to enter a ‘hard’ market phase.   Anecdotal evidence presented to the 
Commission as well as other inquiries, such as the Senate Review13, has 
suggested that this has had a particular effect on NFPOs (discussed at paragraphs 
2.29 to 2.31). 

 
Public liability insurance 
 
2.9 The co-insurance arrangements that are the subject of these applications provide 

for the collective supply of public liability insurance to eligible NFPOs. 
 
2.10 Public liability insurance provides protection for those who would otherwise 

have to pay damages due to a breach of common law rights. In particular public 
liability covers liability for property damage and personal injury caused by the 
insured.   Public liability policies are typically written on a claims occurring 
basis in which premiums cover all incidents that occur in the policy year 
regardless of when they are notified.  

 
2.11 In most industries, and especially for smaller businesses, public liability and 

products liability have been sold as a combined product with a single premium 
amount. Usually, therefore, statistics are only available for public and products 
liability combined.  As at 30 June 2002 public and product liability insurance 
represented 5 per cent of total gross written premium and 6 per cent of policies 
written.14 

 
2.12 Participants in the public liability insurance market include15: 

• Buyers - Most members of the community who own, control or occupy 
property are exposed to the risk of a negligence action by a third party for 
injury or damage. To protect themselves from ruin should such an action be 
successful, it is customary and prudent to purchase “third party” public 
liability insurance. This cover is automatically provided in home insurance 
products to protect the owner or tenant. Business owners need separate 
cover to protect themselves from actions arising from incidents in the 
course of undertaking their business. 

• Brokers - Most public liability of a commercial nature is acquired through 
insurance brokers, specialist intermediaries whose role is to advise on 
insurance needs and obtain the best deal (including price) for their clients. 

                                                 
13  Senate Economics Reference Committee – A Review of Public Liability and Professional Indemnity 

Insurance - October 2002. 

 

14  Second insurance industry pricing review, September 2002, Australian Competition and Consumer 
Commission, at page 23. 

15  Public Liability Insurance, Analysis for Meeting of Ministers 27 March 2002, Trowbridge 
Consulting. 
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• Agents – In some cases the intermediary may be an agent, who acts only for 
one or a few insurers. 

• Insurers - Most general insurers provide public liability cover. Each policy 
is assessed by the insurer before a premium and terms of cover are offered. 

• Underwriting agents - Some public liability insurance, especially in 
specialist classes, is placed with underwriting agents who perform most of 
the functions of the insurer but do not carry the risk, which is passed to one 
or more insurers on a bulk basis. 

• Reinsurers - Insurers buy reinsurance protection against individual large 
losses that they may incur. For example, with liability cover of $10 million 
an insurer’s own risk retention may be $2 million with any claim above this 
amount covered by reinsurance. Reinsurers charge insurers a premium for 
that cover. 

 
2.13 Most Australian licensed insurers sell public liability insurance. However this is 

primarily as a consequence of it being a component of home and contents 
policies.    

 
2.14 Information provided to the Commission16 by APRA indicated that, for the year 

ending 30 June 2002, there were 47 direct insurers actively providing public 
liability insurance.  The APRA data indicates that, at this time, the top ten 
insurers17 earned about 66 per cent of total premium revenue for the whole 
public (and product) liability class of insurance in Australia, with the top four 
earning about 36 per cent. The industry shares of these companies ranged 
between 3 per cent and 12 per cent of premium revenue. The remaining 34 per 
cent was spread among 37 insurers with each having industry shares of less than 
3 per cent.  

 
2.15 Stand-alone public liability insurance is almost exclusively distributed through 

brokers and agents. Where brokers are involved, the insurer does not have direct 
access to the client and has to rely on the information provided by the broker, 
adding to the difficulty of assessing the risk and in turn of setting an appropriate 
price.18 

                                                 
16  ACCC: Public liability and professional indemnity insurance – Monitoring report, July 2003 at pages 

22 and 23.  

17  The top ten insurers (in alphabetical order) were: ACE Insurance Limited; Allianz Australia 
Insurance Limited; CGU Insurance Limited; Gerling Australia Insurance Company Pty Limited; GIO 
General Insurance Limited; Mercantile Mutual Insurance (Australia) Limited; QBE Insurance 
(Australia) Limited; Royal & Sun Alliance Insurance Australia Limited; Suncorp Metway Insurance 
Limited; and Zurich Australia Insurance Limited. 

18  Institute of Actuaries of Australia submission to the ministerial meeting on public liability issues, 
March 2002. 
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2.16 Before 1997 public liability insurance was largely voluntary with the exception 

of certain public events and facilities, where a licensing authority required 
public liability insurance. Since then, contracts issued by governments to 
businesses for government work have required businesses to take out public 
liability insurance.  Consequently, such insurance is effectively compulsory, 
although not mandated by legislation, for many businesses. In addition, many 
organisations that operate on a voluntary basis with the support of local 
councils, are also generally required to hold public liability insurance so as to 
protect the supporting body against claims.  

 
2.17 The Commission’s Public liability and professional indemnity insurance – 

Monitoring report (the Monitoring Report) released in July 2003 noted that for 
the year ending 30 June 2002 the largest share of public liability insurance 
premium revenue was written in New South Wales (44.3 per cent), followed by 
Victoria (24.3 per cent) and Queensland (14.9 per cent).19  An analysis of the 
APRA statistics between 1998 and 2002 indicates that state and territory public 
liability insurance premium revenue shares have remained relatively stable 
during this period. 

New South 
Wales
44.3%

Tasmania
1.3%

South 
Australia

6.5%
Western 
Australia

7.5%

Queensland
14.9%

Capital 
Territory

0.8%
Northern 
Territory

0.3%

Victoria
24.3%

 
Figure 2.3 Proportion of public liability insurance premium revenue by state or 
territory, year ending June 30 2002.  

 
Recent developments 
 
2.18 The performance of the Australian general insurance industry in 2001 was 

affected by two large and unusual events.  
 
2.19 The first of these occurred in March 2001, when the HIH Group of companies 

was placed in liquidation. The HIH Group of companies represented around 

                                                 
19  ACCC: Public liability and professional indemnity insurance – Monitoring report, July 2003 at page 

25. 
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one-eighth of the domestic insurance market as measured by premium revenue 
and was widely regarded as being a ‘price leader’, particularly during the mid to 
late 1990’s. 

 
2.20 Based on available information, had the HIH Group been included in the 2001 

APRA statistics, the general insurance industry losses in 2001 reported by 
APRA would have been in excess of $4 billion.20 

 
2.21 The second event was the terrorist attacks in the United States on 11 September 

2001.  This event has been estimated to have resulted in insured losses in the 
range of US$20 billion to US$40 billion.  

 
2.22 An effect of these two events has been a major reduction in the availability of 

capital which has led to increases in the cost of reinsurance and a corresponding 
increase in premiums, as such the market is currently regarded as having 
‘hardened’.  

 
2.23 The collapse of the HIH Group and the terrorist attacks mean that the insurance 

industry, when considered as a whole, performed extremely poorly in 2001. 
Although not reflected in APRA statistics, the insurance industry experienced 
the highest underwriting losses ever recorded within Australia (due to the 
recognition of losses—not necessarily incurred this year) and worldwide (11 
September 2001).21 

 
Not for Profit Organisations (NFPOs) 
 
2.24 According to the applicants’ submission the proposed co-insurance pool 

arrangement has resulted from a perceived need for public liability insurance to 
be made available to certain NFPOs that do not have the financial capacity to 
purchase public liability insurance at the premiums they are currently being 
offered. 

  
2.25 Anecdotal evidence provided to the Commonwealth Department of the Treasury 

suggests that many NFPOs have experienced significant increases in the price of 
public liability insurance premiums over the course of 2002, and that some 
NFPOs have been unable to obtain cover.  Many of these organisations have 
stated that this is despite not having made a claim under their insurance policy 
in the many years that they have held it. 

                                                 
20  Second insurance industry pricing review, September 2002, Australian Competition and Consumer 

Commission, at page 18. 
 
21  Ibid at page 9. 
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2.26 Submissions provided to the Commission by both the applicants and interested 

parties have stated that escalating public liability insurance premiums have led 
to the cancellation of community events and / or the withdrawal of community 
services.22   This is often because NFPOs tend to be less well-resourced than for-
profit organisations and often have little capacity to meet large increases in 
premiums. 

 
2.27 To address concerns raised by NFPOs in relation to the affordability and 

availability of public liability insurance, several public liability insurance 
related initiatives have been introduced by a range of industry stakeholders, 
including State Governments, insurers and NFPO ‘umbrella’ organisations.  
Some of these initiatives are outlined below (paragraphs 2.29 to 2.35). 

 
Reform of prudential regulation of insurance in Australia 
 
2.28 In 1999 APRA commenced a series of broad industry consultations aimed at 

developing revised prudential standards.  APRA’s prudential reform proposals 
were approved by the Australian Government in November 2000, and were 
legislated in August 2001 (General Insurance Reform Act 2001). The final 
standards were tabled in Parliament in February 2002, and took effect on 1 July 
2002. These reforms broadly seek to improve risk-based capital adequacy 
requirements, corporate governance standards, and require the re-authorisation 
of businesses seeking to provide insurance.  

 
Senate Economics Reference Committee – A Review of Public Liability and 
Professional Indemnity Insurance - October 2002 
 
2.29 The October 2002 Review of Public Liability and Professional Indemnity 

Insurance conducted by the Senate Economics Reference Committee (the 
Senate Review) broadly considered changes to the cost of public liability 
insurance for small business and community and sporting organisations and 
changes to the cost of professional indemnity insurance, including Directors and 
Officers Insurance, for small business.  The Senate Review considered reasons 
for premium increases and possible reform measures that may reduce the cost of 
such insurance and/or better calculate and pool risk. 

 
2.30 The Senate Review concluded that causes of the insurance crisis may be 

summarised as: 

• the ‘hardening’ of the insurance market as, after a period of underpricing 
and poor profitability in the mid 1990s, insurers now focus on improving 
profitability rather than merely increasing market share; 

• the increasing cost of claims; and 

                                                 
22  For example, pages 7 and 8 of the applicants’ submission lists 31 community events which have been 

cancelled. 
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• international influences including the withdrawal of capacity and the 
increasing cost of reinsurance following the destruction of New York’s 
World Trade Centre in terrorist attacks on September 11, 2001.  

 
2.31 The Senate Review provided 15 broad recommendations addressing: 

• the number of claims; 

• the cost of claims; 

• understanding of the insurance market (claims data management); and 

• the interests of consumers. 
 
Review of the law of negligence – October 2002 
 
2.32 In July 2002 a Negligence Review Panel, chaired by Justice Andrew Ipp (the 

Ipp Review) was jointly established by Commonwealth, State and Territory 
Governments. The Terms of Reference stated that ‘it is desirable to examine a 
method for the reform of the common law with the objective of limiting liability 
and quantum of damages arising for personal injury and death’.  

 
2.33 In relation to NFPOs the Ipp Review recommended that NFPOs not be exempt 

from, or have their liability limited for, negligently caused personal injury or 
death.  The Ipp Review recommended that the same principles of negligence 
apply to both for-profit organisations and NFPOs but  stated that they will make 
recommendations, the effect of which will be to limit liability for the 
materialisation of obvious risks of recreational services (Recommendation 11) 
and to exclude liability for failure to warn of obvious risks in any circumstances 
(Recommendation 14).23  The Ipp Review considered that these 
recommendations will make significant contribution towards furthering the 
objectives relating to NFPOs.24 

 
Public Liability Insurance and Not For Profit Organisations – examples of recent 
initiatives  
 
2.34 In August 2002 the Queensland Government announced that it would develop a 

group purchasing insurance scheme for NFPOs that have had difficulty in 
obtaining public liability insurance.  Following a competitive tender process, 
Suncorp-Metway was appointed as underwriter to the scheme with AON Risk 
Services appointed to provide liaison services between NFPOs and Suncorp-
Metway.  As at December 2002, 6000 NFPOs had registered their interest in 
participating in the scheme.   

 

                                                 
23   Final Report of the Review of the Law of Negligence page 59 paragraph 4.3 
24 Further information regarding tort reforms implemented by state and territory governments can be 
found in the Commission’s Public liability and professional indemnity insurance monitoring reports 
(July 2003, January 2004). 
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2.35 In May 2002 Civic Mutual Plus, operated by the Municipal Association of 
Victoria (MAV), commenced a public liability insurance scheme for NFPOs.  
The Civic Mutual Plus scheme establishes eligibility, being NFPOs that: 

• provide public benefit or serve a charitable purpose; 

• support the social fabric of the community; 

• are not controlled or appointed by the business or government sectors; and 

• do not return profits to the owners or managers. 
 
As of 22 October 2002 the Civic Mutual Plus scheme had provided 1166 quotes 
and had 391 members.  Further MAV claim that the Civic Mutual Plus scheme 
has assisted in the creation of an insurance market for NFPOs and to which 
other insurers are returning.25 
 

                                                 
25  MAV submission, 6 November 2002. 
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The applications 
 
Applications A30217 and A30218 
 
3.1 Allianz, QBE and NRMA have sought authorisation of a joint venture 

agreement providing for the collective supply of public liability insurance to 
eligible not for profit organisations (through the operations of CCUA).  A copy 
of the joint venture agreement is at Attachment A.  

 
3.2 The applicants have identified four aspects of the joint venture arrangement for 

which authorisation has been sought, being provisions of concerning: 
• the referring of new business to the pool; 
• the payment of broker commission; 
• the model to be applied in setting premiums; and 
• the collective determination of terms and conditions, policy wording and 

underwriting. 
 

Referring of new business to the pool 
 
3.3 The joint venture agreement provides that the applicants may each continue to 

supply public liability insurance to those NFPOs with whom it has an existing 
public liability insurance arrangement.   

 
3.4 However, under clause 3.11 of the joint venture agreement the applicants must 

refer all new applications for public liability insurance by NFPOs to the co-
insurance pool.  Furthermore, the applicants are prevented from individually 
offering public liability insurance to an NFPO unless the co-insurance pool has 
advised that it is not prepared to offer the NFPO public liability insurance. It is 
the applicants’ view that this restriction may be an exclusionary provision 
within the meaning of section 4D of the Act.  

 
3.5 Exclusionary provisions, sometimes referred to as primary boycotts, are 

agreements between persons in competition with each other which have the 
purpose of preventing, restricting or limiting the supply of goods or services to, 
or the acquisition of goods or services from, particular persons or classes of 
persons.  Such agreements are a per se contravention of section 45 of the Act, 
that is, no assessment as to the effect on competition is required in respect of 
this type of conduct. 

 
Payment of broker commission 
 
3.6 The applicants have agreed that commission will not be paid to brokers who 

place NFPOs seeking liability insurance with the co-insurance pool. 
 
3.7 Clause 5.2 of Schedule 4 to the joint venture agreement provides that the agent 

(appointed by the applicants to act for each co-insurance pool member in 
connection with arranging business through the pool) must not pay or agree to 
pay money or any other form of benefit to any broker or other person in relation 
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to a contract of insurance provided by the co-insurance pool.  It is the 
applicants’ view that this restriction may also be an exclusionary provision 
within the meaning of section 4D of the Act (see paragraph 3.5 in relation to 
exclusionary provisions).   The applicants advise that nothing in the proposed 
arrangement prevents brokers from charging clients (NFPOs) for the services 
they provide if they so wish. 

 
3.8 It is the applicants’ view that the arrangements between them with respect to the 

payment of broker commissions will not contravene the price fixing provisions 
of the Act.  In particular it is the applicants’ view that, as a joint venture, they 
are exempt from the price fixing provisions of the Act by virtue of section 4J.   

 
Model to be applied in setting premiums 
 
3.9 Schedule 2 to the joint venture agreement establishes underwriting guidelines to 

be applied by the agent of the co-insurance pool in determining the premium 
applicable to an individual NFPO contract of insurance.  It is the applicants’ 
view that the underwriting guidelines will not amount to price fixing due to the 
joint venture exemption under section 4J of the Act. 

 
3.10 Premiums will initially be determined based upon the following criteria: 

• type of activity; 
• size of organisation; 
• claims history; and 
• risk analysis. 
 
These criteria determine whether a NFPO presents a low, medium or high 
hazard.  Examples of low, medium and high hazards include: 
• low hazard - book clubs, rostrum clubs and community arts; 
• medium hazard - historical associations, street markets and eisteddfods; and 
• high hazard - crisis centres, fetes and pony clubs. 
  

3.11 Once an NFPO’s hazard level premium has been determined the underwriting 
guidelines provide for the application of a ‘multiplier factor’.  The multiplier 
factor is determined based upon consideration of ‘exposure measures’.  
Examples of exposure measures include:  
• number of attendees; 
• turnover; 
• total funding – government and non-government; 
• number of stallholders; 
• number of full or part-time staff and volunteers; 
• number of beds; 
• frequency and nature of events; and 
• full range of activities undertaken. 
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The multiplier factor is applied to the initial premium value (hazard premium) 
to determine the final premium payable. 

 
3.12 The underwriting guidelines also provide that an eligible NFPO may be 

excluded from cover if they: 
• have a poor loss history; 
• are an unduly high risk; or 
• have an overseas exposure. 

 
The underwriting guidelines provide that such NFPOs may be provided cover 
on different conditions with the approval of the Management Committee. 
 

Collective determination of terms and conditions, policy wording and underwriting  
 
3.13 Schedule 1 to the joint venture agreement establishes the terms and conditions 

upon which public liability insurance will be offered by the co-insurance pool.  
It is the applicants’ view that the collective agreement of terms and conditions 
could arguably give rise to a substantial lessening of competition with the 
meaning of section 45 of the Act.  It is the applicants’ view that, due to the joint 
venture exemption under the Act, the arrangements would not contravene the 
price fixing provisions of the Act. 

 
3.14 Schedule 1 provides that the contract of insurance will be based on a standard 

liability policy wording agreed by the applicants with the following 
modifications: 
• the definition of “employee” will include volunteers so that they are not 

considered to be third parties;  
• there will be a “participant to participant” exclusion; 
• there will be a child molestation/sexual abuse exclusion; 
• the territorial limits to be restricted to Australia only, although the policy 

could be extended to cover overseas trips on a case-by-case basis; 
• the care, custody and control sub-limit shall be removed; 
• remove vicarious professional liability and cover first aid only; 
• the limits of liability are inclusive of defence costs; 
• the maximum limit of liability is $10 million per policy per claim subject to 

higher limits being available if approved by the Management Committee; 
• a minimum deductible of $1,000 per occurrence will apply with higher 

levels of deductible being imposed on particular exposures; and 
• an exclusion for various provisions of the Trade Practices Act and ancillary 

legislation. 
 

3.15 Clause 1.2 of Schedule 1 of the joint venture agreement defines an eligible 
NFPO as an organisation that has each of the following characteristics: 
(a) it provides services to the broader community; 
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(b) it is an organisation with a not-for profit organisation tax status and26 
turnover/funding less than $5 million27 per annum; 

(c) it does not distribute profits to its members; and 
(d) it comprises mainly volunteer members but does not include organisations 

or parts of larger organisations that have the financial capability to purchase 
insurance in the open market. 

 
3.16 The joint venture agreement defines ‘services to the broader community’ as 

being services provided by an organisation in the following areas: 
(i) personal services; 
(ii) cultural and recreational services, including small sporting groups; 
(iii) services to the arts, for example local musical and drama groups; 
(iv) creative arts, for example artists operating under government grants; 
(v) health and community services including welfare and community groups; 
(vi) interest groups such as pensioner groups, rate payer associations and the 

like; and 
(vii) community radio and television operators. 

 
3.17 The joint venture agreement defines ‘voluntary basis’ as: 

(i) the person receives no remuneration for the work; or 

(ii) is only remunerated for the reasonable expenses incurred while performing. 
 

A ‘volunteer’ means a person who carries out community work on a voluntary 
basis. 

 
Jurisdictional operation of the co-insurance pool 
 
3.18 In lodging the applications for authorisation the applicants advised that, 

pursuant to clause 5.2 (c) of the joint venture agreement, the contracts for public 
liability insurance would initially only be offered by the co-insurance pool to 
NFPOs whose main exposure was in New South Wales.  The applicants advised 
that they would consider expanding the arrangement to other States and 
Territories as those States and Territories introduced legislative changes similar 
to those introduced by the civil liabilities reforms in New South Wales.  
Accordingly the applicants requested that the Commission grant authorisation 
enabling the co-insurance pool to offer the public liability insurance product on 
a national basis.   

                                                 
26  In a letter dated 1 August 2003 the applicants advised that Clause 1.2 (b) of Schedule 1 had been 

amended.  Clause 1.2 (b) previously provided: 
 it is an organisation with a not-for profit organisation tax status or turnover/funding less than $2 
million per annum; 

27 On 18 December 2003 the applicants advised that they intended to amend Clause 1.2 (b) of Schedule 1 
to increase the turnover/funding threshold from $2 million to $5 million.  The applicants advised that this 
amendment will be given effect to once authorisation for the amendment is granted by the Commission. 
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Submissions 
 
Submissions by the applicants 
 
Market definition 
 
4.1 The applicants have submitted that the market against which the effect of the 

conduct on competition should be assessed by the Commission is the national 
market for general insurance.   

 
4.2 According to the applicants the general insurance market encompasses products 

covering: 

• domestic motor; 

• home; 

• CTP; 

• accident and travel; 

• fire and industrial special risk; 

• commercial motor; 

• public and product liability; 

• marine; and 

• other (which mainly covers products offered to the construction industry). 
 

 In addition, the applicants have submitted that these products are largely generic 
with little product differentiation. 

 
4.3 The applicants have submitted that a company supplying one type of insurance 

can easily diversify into other types of insurance and that all types of insurance 
are able to be transferred from one insurer to another. 

4.4 The applicants have submitted that the general insurance market is national (as a 
result of weather exposure), particularly as most insurers are represented in each 
State and that in any event it is relatively easy for an insurer to extend into other 
States as the same expertise is required and licences to operate are Federal.     

 Effect on competition 
 
4.5 The applicants have submitted that the proposed arrangement will not result in a 

substantial lessening of competition in the national market for general 
insurance.  The applicants claim that there is nothing in the proposed 
arrangement which would lead to a decrease in the availability of public liability 
insurance generally or to NFPOs in particular. 

 
4.6 Further, the applicants have submitted that some NFPOs have had difficulty 

securing public liability insurance and that the proposed arrangement will 
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increase the sources from which NFPOs may seek to obtain public liability 
insurance. 

 
4.7 The applicants have submitted that there are a number of other insurers who 

provide public liability insurance and that insurance companies who supply 
other types of insurance can easily diversify into supplying public liability 
insurance acting as an effective check on the applicants’ conduct.   

 
4.8 In addition, the applicants have submitted that there are no significant barriers 

preventing or hindering entry to the Australian general insurance market.  
According to the applicants, a general insurance licence can usually be obtained 
if a company has the financial backing of an overseas company.  Alternatively, 
overseas companies can operate in Australia without a licence, through an 
agent.      

 
4.9 The applicants have also submitted that insurance brokers exert countervailing 

power over general insurance companies.  In particular, the aggregation of 
clients enables brokers to obtain preferential terms and conditions and 
premiums for their clients, acting as a constraint on pricing and terms of 
insurance. 

 
4.10 It was also submitted that the proposed arrangement does not prevent other 

insurance companies from offering public liability insurance providing similar 
cover to that offered by the proposed arrangement. 

 
Public benefits  
 
4.11 The applicants have submitted that the proposed arrangement will enable them 

to distribute between them the risk of claims being made which makes it more 
economically viable for them to offer this type of insurance. Public liability 
insurance will therefore be available to certain types of NFPOs which had 
previously been unable to obtain cover or had to cancel events because of the 
cost of cover.  This in turn supports public events and community initiatives, 
which contributes to the community spirit particularly in outlying communities. 

 
4.12 The applicants claim that as many NFPOs rely heavily on Government funding 

and fundraising to maintain their services, the loss of fundraising opportunities 
due to the unavailability of public liability insurance may lead to an increased 
reliance on government funding or a reduction in services provided by the 
NFPO.  The applicants have submitted that the proposed arrangement will 
enable NFPOs to maintain their current services and therefore reduce their need 
to approach governments for increased funding. 

 
4.13 The applicants have also submitted as a result of the proposed arrangement 

customer choice is enhanced by facilitating the supply of public liability 
insurance.  Furthermore, there is a public benefit in enabling NFPOs to obtain 
cover from companies licensed in Australia as this will afford them the 
protection of Commonwealth Government legislation. 
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4.14 The applicants have also submitted that the proposed arrangement will facilitate 
the education of NFPOs as insureds by providing a central information facility 
for risk management and the cost implications of certain activities.  This facility 
will also enable the possible aggregation of NFPOs as purchasers of public 
liability insurance.  This aggregation of purchasing power will result in cost 
savings.  

 
Submissions by interested parties 
 
4.15 The Commission sought submissions from a wide range of interested parties in 

relation to the applications for authorisation and request for interim 
authorisation.  The Commission received 47 initial public submissions (listed at 
Attachment B), a copy of each of these submissions is held on the 
Commission’s public register.   

 
4.16 The majority of submissions received by the Commission supported the 

proposed arrangements.  A summary of the main issues raised by interested 
parties, both in support and in opposition to the proposed arrangements, is 
provided below. 

 
 Submissions provided in support of the applications - public benefit 

• the proposal provides for increased access to public liability insurance for 
NFPOs and in particular groups of NFPOs that are currently unable to 
obtain public liability insurance; 

• by providing increased access to cover for NFPOs that comprise mainly 
volunteers the proposed arrangement recognises the important role that 
volunteers play in the physical, economic and social well-being of the 
community;  

• increasing the opportunity of NFPOs to obtain cover from companies 
licensed in Australia affords them the protection of Commonwealth 
Government legislation; 

• by enabling the participants to ‘pool’ claims data the proposed arrangement 
should result in the setting of appropriate premiums and will provide 
increased accountability by the insurance companies for NFPO public 
liability premiums; and 

• by responding to current market conditions the proposed arrangement will 
ensure that the insurance market has the capacity to meet demand. 

  
While expressing support for the proposal several submissions argued that the 
proposal should not be restricted to only those NFPOs that operate 
predominantly in New South Wales.  Further some interested parties were 
concerned that this restriction sought to influence Government consideration of 
legislative reform. 
 
In addition, some submissions proposed to support the proposal despite its 
potentially anti-competitive effect if the proposal were to result in an improved 
availability of affordable public liability insurance.  
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 Submissions provided in support of the applications – effect on competition 

• the competitive nature of the insurance industry and the prospect of 
legislative reform will provide opportunities for other insurers to provide 
similar products; 

• by introducing a new public liability insurance product the proposal may 
result in increased competition through the responses of existing market 
participants; 

• the proposed arrangement will demonstrate the actual profitability of 
providing public liability insurance to NFPOs which when combined with 
legislative reform will promote new entry to this market; and 

• given current market conditions insurance brokers are unable to exert 
countervailing power, thereby minimising the actual competitive effect of 
their exclusion. 

 
While supporting the proposed arrangement some interested parties were 
concerned that, by enabling the applicants to ‘pool’ their exposure and achieve 
economies of scale, the proposed arrangement may give the applicants an 
unfair competitive advantage over single entity market participants but that 
this anti-competitive detriment would be outweighed by the public benefits 
arising from the proposed arrangement. 
 
It was also noted that unlike some existing arrangements the proposal does not 
provide for the issuing of a pre-payment ‘cover note’, that is cover is not 
provided until such time as the premium has been paid in full.  Concern was 
expressed that this may lead to some brokers exiting the market as this 
restriction would be inconsistent with current client invoicing arrangements.  

  
Submissions provided in opposition to the applications – public benefits 

• public liability insurance is currently available in the market place, the mere 
provision of insurance by the parties will not of itself be of any particular 
public benefit.  To be of a genuine benefit the arrangement would have to 
provide insurance to those organisations currently unable to secure 
affordable or appropriate insurance, and offer an insurance product which 
provides adequate levels of cover to protect both the NFPO and the 
participants involved; 

• the proposal is only seeking to insure low risk organisations and as such it 
does not seek to address the problems faced by those NFPOs not currently 
able to secure insurance; 

• the applicants are the primary beneficiaries of the proposed arrangement as 
by only insuring low risk NFPOs and excluding brokers the arrangement 
will gain the applicants a significant cost reduction; 

• no evidence has been provided to demonstrate that the underwriting of 
NFPO public liability insurance is unprofitable, the insurance industry is 
seeking to abrogate its responsibilities by denying cover to NFPOs;  
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• no evidence has been provided by the applicants which would suggest that 
the proposed arrangement would provide cover to those organisations 
and/or events which have been listed as examples of events cancelled; and 

• the potential public benefit seems to be small and temporary – in particular 
once the proposed national data pool is in place insurers will be better 
placed to underwrite NFPOs.    

 
Submissions provided in opposition to the applications – effect on competition  

• the exclusion of brokers will remove a valuable advisory service which is 
critical in ensuring that NFPOs receive appropriate cover at a competitive 
price; 

• the proposed arrangement will discourage new entrants; 

• the proposed arrangement will slow the recovery of the public liability 
insurance market; 

• the proposed arrangement may adversely impact the commercial viability 
of existing market participants; 

• the proposed arrangement will entrench the absence of competition; and 

• the pooling of the applicants’ assets and resources represents a further 
concentration of market power and resources within the industry giving rise 
to the potential for monopolistic conditions. 

 
4.17 The Commission also received several interested party submissions that did not 

seek to object to the proposed arrangements.  
 
Submissions by the applicants in response to interested parties 
 
4.18 As part of its public consultation process the Commission provided the 

applicants with copies of all public submissions and invited their comment in 
relation to these submissions.  A copy of the applicants’ response is held on the 
Commission’s public register.  A summary of main issues addressed in the 
applicants’ response is provided below. 

 
 Organisations with poor claims histories and high risk groups 

• where an NFPO presents poor loss history, unduly high risk or overseas 
exposure and the risk is considered  unsuitable for inclusion in the pool 
arrangement, it may still be considered for special inclusion on the basis 
that the terms and conditions may be different from the standard policy.  
Alternatively the pool may offer cover on the basis of a higher deductible or 
suggest increased risk management procedures are put in place;   

 
Brokers and the pool arrangement 

• while broker commission will not be provided under the proposed 
arrangement, brokers will be able to charge NFPOs themselves for the 
services that they provide if they wish to do so.  Accordingly broker 
advisory services will still be available to NFPOs; 
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Sports and policy exclusions 

• cover will be provided for sporting clubs for third party claims from people 
such as spectators and officials for negligent acts causing property damage 
or personal injury. Claims relating to professional advice given by club 
coaches or officials or claims relating to injuries suffered as a result of 
participation in events are more appropriately covered by professional 
indemnity and personal accident insurance respectively; 

 
Cover initially offered in New South Wales 

• cover has initially been offered in New South Wales as at the time the 
application was made it was the only jurisdiction to have introduced a 
general damages threshold which in the opinion of the applicants would be 
beneficial and provide some comfort to the applicants to make cover 
available by bringing about a sustainable reduction in claims costs for less 
serious injuries. Cover has been made available to NFPOs in Western 
Australia since 20 January 2003 following the implementation of legislative 
reforms which in the applicants’ opinion provide a similar measure of 
comfort as that of the legislative measures adopted in New South Wales.  
Cover has been offered in the Australian Capital Territory since inception 
and the applicants have held discussions with the governments of South 
Australia and Tasmania with a view to extending the operation of the 
arrangements;  

 
New Entry 

• there is nothing in the proposal which prevents other insurance companies 
from offering public liability insurance to NFPOs in competition with the 
pool and the applicants are aware that 10 other insurance 
companies/facilities currently provide public liability insurance services to 
NFPOs in Australia.  The applicants support the view expressed by some 
interested parties that the pool may have the effect of enticing other 
insurance companies to offer public liability insurance to NFPOs;  

 
Collection of data 

• the applicants intend to participate in the Insurance Statistics Australia data 
collection project and will provide data regarding all cover written under 
the pool arrangement; 

 
Events for which cover would be provided 

• the applicants confirm that cover would be offered to those organisations 
and/or events which were listed by the applicants as examples of events 
cancelled due to a lack of appropriate and/or affordable public liability 
insurance; and 

 
Availability of public liability insurance for NFPOs 

• the applicants submit that it is not the case that most NFPOs have 
succeeded in obtaining public liability cover and  reiterate that the proposed 
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arrangement stemmed from widespread public concern regarding the 
availability of public liability insurance for certain types of NFPOs and the 
impact on communities caused by the cancellation of community initiatives 
and events.     
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Draft Determination 
 
5.1 Before determining an application for authorisation the Commission is required 

to prepare a draft determination stating whether or not it proposes to grant 
authorisation to the applications and summarising its reasons.  The Commission 
released a draft determination proposing to grant conditional authorisation to 
applications A30217 and A30218 on 28 April 2003.    

 
5.2 In its draft determination the Commission considered that there were a number 

of public benefits that were likely to result from the authorisation of the co-
insurance pool.  In particular, the Commission considered that the co-insurance 
pool was likely to result in improved availability of public liability insurance to 
eligible NFPOs, and to the extent that the agreement not to pay broker 
commission (as part of the joint venture agreement) was passed on through 
lower premiums, improved affordability.    

 
5.3 The Commission also considered that the proposed arrangement was likely to 

have a detrimental effect on competition.  In particular, the Commission was 
concerned that, in the circumstances, the proposed arrangement would further 
concentrate the relevant market and that the co-insurance pool was unlikely to 
be significantly restrained by competitive forces.   

 
5.4 However, the Commission was concerned that there may be some uncertainty 

about whether, in the circumstances, the public benefit outweighed the public 
detriment.  In order to be certain that the statutory test had been met the 
Commission proposed to impose three conditions that were intended to reduce 
the anti-competitive detriment and to increase the public benefit likely to result 
from the proposed arrangements.  On this basis the Commission concluded that, 
in the current insurance environment, the public benefits likely to result from 
the arrangement would outweigh the public detriment subject to the proposed 
conditions and proposed to grant authorisation to the applications until 31 
December 2006. 

 
5.5 Copies of the draft determination were subsequently distributed to the 

applicants and interested parties and submissions commenting upon the draft 
determination were invited.  The Commission received submissions from 31 
interested parties (listed at Attachment C), a copy of each submission is held on 
the Commission’s public register. 

 
5.6 Under section 90A of the Act, a person may request the Commission to hold a 

pre-decision conference in relation to the draft determination.  While a 
conference was not held in relation to these applications, a number of oral 
submissions were provided to the Commission and a record of these 
submissions is available form the Commission’s public register.  
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Summary of interested party submissions received following the draft 
determination 
 
5.7 A summary of the main issues raised by interested parties following the draft 

determination, both in support and in opposition to the proposed arrangements, 
is provided below.  

 
Submissions in support of the draft determination 
 
5.8 A number of submissions were received in support of the Commission’s draft 

determination, these submissions noted that: 

• community groups often provide a very valuable community service, since 
the collapse of HIH many of these groups have found it difficult, or even 
prohibitively expensive, to obtain suitable public liability insurance, the co-
insurance pool provides a benefit to the public by improving the availability 
of such insurance; and 

• the provision of public liability insurance by the co-insurance pool 
encourages community organisations that are experiencing problems 
obtaining affordable cover to continue in their role of providing services 
and events. 

5.9 A number of submissions, while providing general support for the proposed 
arrangements, noted that: 

• the provision of a minimum excess was undesirable because of the delayed 
contingent liability it gives to small, often financially constrained, 
community organisations.  This contingent liability can have the effect of 
lessening the feasibility of some NFPO activities; 

• while of assistance in its current form, the condition imposed by the 
Commission in relation to dispute resolution (condition C1) should be 
revised so as to provide for internal dispute resolution process consistent 
with the financial industry standard established by ASIC (PS 165).  Further 
interested parties noted that it would be beneficial for the dispute resolution 
procedures of the Insurance Enquiries and Complaints Limited to be 
expanded to consider complaints brought by NFPOs in relation to public 
liability insurance; 

• participation in data collection projects, such as that of the ISA, are 
considered to be beneficial, however concern was expressed that as the data 
drawn from such projects is not accessible by NFPOs it deprives them 
(NFPOs) of a valuable source of information that would assist their 
understanding of risk management as well as establishing a claims history 
for the sector; 

• the proposed arrangement is unlikely to enable NFPOs to maintain current 
services and reduce need for increased government funding. In particular 
anecdotal evidence suggests that public liability premiums have increased 
by an average 300% in the 2002/2003 financial year and in some cases up 
to 1000%.  Interested parties have submitted that the co-insurance product 
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does not appear to be significantly cheaper than other insurers and that 
government funding has not been (and will not be) adjusted to reflect 
premium increases. As a result NFPO services are being withdrawn to pay 
for insurance.  As such the public benefit claim that the arrangement will 
reduce reliance on government funding and maintain service levels is 
unfounded; 

• interested parties also stated that they were unaware of measures taken by 
the applicants to facilitate education of NFPOs as to risk management and 
cost implications of certain activities; 

• interested parties also noted that it was unclear whether the co-insurance 
product provided for ‘over insurance’ of certain risks through the use of 
standardised terms and conditions and urged the inclusion of a requirement 
that the applicants consult further with NFPOs as to the appropriateness of 
the cover being provided;  

• the wide reaching nature of clause 1.1 (e) of Schedule 1 (participant to 
participant exclusion) is likely to have a negative impact on the 
comprehensiveness of the co-insurance product, in particular in relation to 
not-for-profit sporting organisations.  It would be appropriate for this clause 
to be brought to the attention of such organisations when seeking cover 
from the co-insurance pool; and 

• clause 1.1 (d) of Schedule 1, which provides that the definition of 
‘employee’ includes volunteers so that they are not considered to be third 
parties, denies volunteers access to monetary compensation from the 
NFPO’s insurer, including volunteers who are members of the organisation 
who are injured as the result of negligence while in the course of their 
activities for the organisation.  It would be appropriate for this clause to be 
brought to the attention of NFPOs when seeking cover from the co-
insurance pool. 

 
5.10 The submissions provided by the Council of Social Service of New South 

Wales (NCOSS) and the Consumer Credit Legal Centre of Victoria (CCLCV) 
also noted that, in their view, the period of authorisation proposed by the 
Commission (31 December 2006) was appropriate.  In particular NCOSS noted 
that in their view it is likely that by December 2006 the market for public 
liability insurance is likely to have moved to a ‘softer’ phase and that should the 
applicants consider that the market required the ongoing participation of the co-
insurance pool then they would be able to apply for re-authorisation of the 
arrangements which would also enable the Commission and interested parties to 
assess whether or not the claimed public benefits had accrued.  CCLCV also 
noted that, in their view, a period of authorisation of 4 years would be too long 
as the applicants are large organisations and they are already benefiting from 
legislative changes in the States.  
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Submission in opposition to the draft determination 
 
5.11 Submissions received in opposition to the Commission’s draft determination 

noted that: 

• while the co-insurance pool may assist some community groups in 
accessing insurance, it will also effectively discourage or prevent new 
competitors from entering the public liability insurance market, thus 
perpetuating or worsening the current situation for any organisation 
excluded from the scheme; 

• the proposed increase to the turnover/funding threshold may lead to 
increased market concentration and may grant the applicants significant 
market power, potentially creating an artificial price barrier, particularly for 
small and very small NFPOs ; 

• the co-insurance pool, by imposing restrictions on eligibility, will capture 
the profitable area of the public liability market, leaving only those 
organisations with a perceived higher risk for any potential new entrant to 
insure.  This will give the co-insurance pool a significant competitive 
advantage; 

• much of the current crisis is linked to the lack of affordability of cover.  
While the co-insurance pool may improve the situation for eligible NFPOs 
it will worsen it considerably for ineligible organisations, with even further 
reduced opportunities to secure public liability insurance, and with policies 
only available at exorbitant prices.; 

• brokers provide important services to NFPOs, excluding them from the 
arrangement will, in some circumstances, remove the only means an 
organisation has of receiving the advice required to ensure that their policy 
meets their needs.  Brokers can also provide advice on risk management 
and can provide greater protection against moral hazard and adverse 
selection; 

• to be of genuine public benefit the co-insurance pool would have to provide 
insurance to all organisations currently unable to secure affordable or 
appropriate insurance, and offer an insurance product which provides 
adequate levels of cover which will protect both the organisations and the 
participants involved; 

• the requirement that the co-insurance pool participate in a suitable data 
collection project will not in the short term, and potentially in the longer 
term, improve the insurance situation of organisations who are excluded 
from this scheme; and 

• complaints handling procedures will not provide assistance to NFPOs 
excluded from the scheme in accessing appropriate or affordable insurance, 
nor will it address or compensate for any of the significant problems 
created by the existence of the co-insurance pool.  
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Summary of applicants’ submissions following the draft determination 
 
5.12 The applicants provided three submissions following the release of the 

Commission’s draft determination (30 May 2003, 1 August 2003 and 20 
February 2004).  Copies of these submissions are available on the 
Commission’s public register and a brief summary of the matters raised and/or 
responded to by the applicants is provided below.  

 
Period of authorisation as proposed by the draft determination 

 
5.13 The applicants have submitted that the Commission’s proposed period of 

authorisation, by effectively preventing the applicants from accepting new 
annual business or renewing annual policies after 31 December 2005, is 
undesirable.  The applicants have submitted that the period of authorisation 
should be extended so as to allow the applicants to enter into contracts covering 
events up to and including 31 December 2007.  The applicants have submitted 
that this period should allow the applicants and NFPOs time to deal with the 
current problems in the market for the supply of public liability insurance to 
NFPOs, and enable NFPOs to source alternative suppliers of public liability 
insurance with whom to renew their policies once the authorised arrangements 
cease. 
 

Dispute resolution – policy statement 165 
 

5.14 The applicants have submitted that it would be inappropriate to require 
compliance with PS 165 as a condition of authorisation.  In particular the 
applicants have noted that the requirements of PS 165 only apply to the 
provision of specific types of insurance to ‘retail clients’.  The applicants further 
note that the definition of ‘retail clients’ under the Financial Services Reform 
Act (FSRA) does not include NFPOs nor does the FSRA regime regulate public 
liability insurance in this regard.  Accordingly the applicants consider that it 
would not be appropriate to require the co-insurance pool to comply with a 
regime that is not established to deal with the kind of insurance being offered.  
Further the applicants contend that public liability is clearly not a class of 
insurance that ASIC has deemed it appropriate to regulate in this way.  The 
applicants submit that condition C2, which requires compliance with AS4269, is 
sufficient to deal with any complaints received by the co-insurance pool.  
 

Dispute resolution – provision of external dispute resolution through participation in 
the General Insurance Enquiries and Complaints Scheme 

 
5.15 The applicants submit that under condition C2 a ‘three tiered’ dispute resolution 

process is created which provides for a complaint to be escalated through three 
stages – from the Claims Officer, to the internal Dispute Resolution 
Representative, to the CCUA Claims Management Committee (which 
comprises a senior Claims Manager from each participant in the co-insurance 
pool, a legal representative and the QBE Compliance Manager).  The applicants 
submit that this process ensures that different people, who were not responsible 
for the original decision which gave rise to the complaint, are involved in 
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resolution of the complaint, giving adequate opportunity for unbiased review. It 
is the applicants’ view that the IEC Scheme is not an appropriate mechanism for 
external dispute resolution of complaints between CCUA and its NFPO clients.  
In particular the applicants note that the IEC terms of reference restrict the 
classes of insurance that may be referred to it for consideration and that as a 
result of these restrictions complaints regarding public liability insurance can 
not be referred to the IEC.  Furthermore the applicants note that the IEC is not 
used to dealing with issues relating to public liability insurance, and would have 
neither the experience nor the expertise to consider complaints relating to public 
liability insurance.  The applicants also note that the Commission is not in a 
position to impose conditions or requirements that relate to obligations of 
parties who are not parties to the authorisation, such as the IEC and the 
insurance industry generally.     
 

Information and statistics – expansion of condition C1to require that the applicants, or 
Insurance Statistics Australia on their behalf, provide an annual report on the co-
insurance product and claims performance to a number of parties, including relevant 
peak NFPO bodies. 

 
5.16 As a preliminary matter the applicants have noted that they are participating in 

the data collection project of Insurance Statistics Australia (ISA).  In relation to 
the suggestion that the applicants’ or ISA publish the data drawn from this 
project, the applicants have submitted that the information is commercial-in-
confidence.  The applicants have noted that ISA aggregates this data to ensure 
that confidentiality is maintained and to generate statistics that make sense and 
can be relied upon by members.  This aggregated data can then be used by 
insurance industry participants to make an informal decision about whether to 
get involved in writing cover for a particular area.  The applicants consider that 
the suggestion that this data should be made more widely available appears to 
be generated by a desire on the part of NFPO representative bodies to determine 
whether NFPO premiums are properly reflective of actual risk and not over 
priced.  The applicants have submitted that the information drawn from the ISA 
project would be of little, if any, utility in this regard.  In particular the 
applicants note that the setting of premiums is complex, taking into account 
factors other than pure claims data, including for example portfolio management 
issues.  It is the applicants view that the provision of the ISA data would be 
more likely to create considerable confusion and misunderstanding, particularly 
as it would have to be done in a manner that preserved confidentiality. 
 

Consultation with NFPO peak agencies 
 

5.17 The applicants note that, prior to formulating the NFPO co-insurance product, 
CCUA consulted widely with a range of NFPO groups, including the Australian 
Council of Social Services and the Council of Social Services of New South 
Wales.  The applicants also note that in responding to individual NFPO 
inquiries, CCUA representatives:  

(a) recommend that the NFPO talk to the Department of Fair Trading 
/Consumer Affairs or their own lawyer about becoming incorporated; 
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(b) discuss risk management tools and suggest practical ways in which 
NFPOs can reduce the likelihood of claims being made, and thus enable 
then to access lower premiums; and 

(c) discuss ways in which cover may be obtained notwithstanding that on 
the face of it the individual may not initially qualify as an NFPO. 

 
Concerns about over insurance 

 
5.18 The applicants note that in formulating the NFPO co-insurance product a wide 

range of NFPO bodies were consulted about the precise nature of the cover that 
CCUA could offer.  While CCUA endeavours to tailor policies to best reflect 
the risks of particular NFPOs, there must be some standard terms and 
conditions.  If this is not the case, policies and the exercise of adjusting them 
becomes far too complex and costly.  In addition the applicants note that, if 
policies are made too specific, they risk under insuring the NFPOs risk as it is 
not possible to predict every contingency at the time insurance is taken out.   
The applicants also note: 

(a) CCUA does offer one day cover but in many instances recommends that 
an annual policy be taken out in order to ensure that there is cover for 
lead up and aftermath activities, such as planning days; 

(b) where several groups use the same premises but are separate legal 
entities, generally speaking, they must have their own insurance.  CCUA 
will offer umbrella policies in circumstances where a suitable common 
rating base can be determined, however this is an extremely difficult 
underwriting process; and 

(c) whilst a community group may only use council owned facilities on a 
limited number of occasions they are still required to have their own 
public liability insurance in respect of their other activities.   

 
Coverage in regard to high risk sports and sports participation exclusion clauses 

 
5.19 The applicants note that sporting organisations were not the primary focus of 

the insurance to be offered by CCUA, as it is predominantly aimed at NFPOs 
which were not otherwise able to obtain public liability insurance.  It is the 
applicants’ view that sporting clubs can obtain personal accident cover for 
players who are participating in sporting activities.  The applicants note that 
CCUA makes a point of highlighting the sports participation exclusion to any 
sporting organisation which approach it for public liability cover as well as 
explaining the distinction between cover for injury suffered as a result of faulty 
facilities, such as rusty goal posts, as opposed to injury suffered by two players 
running into each other.  The applicants have advised that they are not yet 
comfortable with the prospect of removing this exclusion and extending the 
cover to NFPOs to risks of this nature and requires some time in which to assess 
the effect of changes in legislation. 
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Eligibility criteria 

 
5.20 In relation to the eligibility criteria, the applicants have noted that the criteria 

was initially developed with rather limited knowledge.  As such the applicants 
note that aspects of the criteria have now been clarified in order to allow greater 
flexibility in applying the eligibility criteria guidelines.  In particular the 
applicants have advised they have found it appropriate to allow some flexibility 
in relation to the concept of an eligible NFPO being comprised of ‘mainly 
volunteers’ (in effect by offering cover where an NFPO has a significant 
number of volunteers).  The applicants have also advised that cover is offered to 
NFPOs with a turnover/funding of less than $2 million irrespective of tax status.  
The applicants have advised that following this clause 1.2 of Schedule 1 now 
reads: 

An NFPO means an organisation that has each of the following 
characteristics: 

(e) it provides services to the broader community; 
(f) it is an organisation with a not-for profit organisation tax status and 

turnover/funding less than $5 million per annum; 
(g) it does not distribute profits to its members; and 
(h) it comprises mainly volunteer members but does not include 

organisations or parts of larger organisations that have the financial 
capability to purchase insurance in the open market. 

 
5.21 The applicants advise that, in increasing the turnover/funding threshold from $2 

million to $5 million, they have sought to expand the number of NFPOs that 
may qualify for access to the co-insurance product.  The applicants further 
advise that this change is not intended to, nor is it likely to, affect the cost or 
availability of public liability insurance under the scheme for smaller NFPOs.  
The applicants have further advised that the eligibility criteria may change 
during the period of authorisation as the applicants gain more experience in 
dealing with NFPOs that require public liability insurance, in which case the 
applicants will consult with the Commission before making any changes.   
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Commission evaluation 
 
Future with-and-without test 
 
6.1 In order to identify and measure the public benefit and detriment constituted by 

any lessening of competition from the proposed arrangements the Commission 
applies the “future-with-and-without test” that was first established by the 
Australian Competition Tribunal.  This requires a comparison of the public 
benefit and public detriment that the proposed conduct would generate in the 
future if the authorisation is granted with the position if the authorisation is not 
granted.28  The prediction of how the relevant market will react without the 
authorisation is termed the ‘counterfactual’. 

 
6.2 In the context of these applications for authorisation, the Commission considers 

that the most likely counterfactual in the short to medium term is the market 
without the co-insurance arrangement in place – that is the status quo.29  This is 
particularly given that the applicants have indicated that a number of features of 
the proposal include exclusionary provisions and agreements between 
competitors that may substantially lessen competition and therefore, in the 
absence of authorisation, the applicants would be at risk of breaching the Act 
and therefore unlikely to engage in the proposed conduct. 

 
6.3 Based upon submissions from the applicants and interested parties it is the 

Commission’s view that the status quo means that certain NFPOs may continue 
to face difficulties in obtaining public liability insurance.  However, the 
Commission considers that the counterfactual for the longer term is less easily 
identifiable.  

 
6.4 In this regard the Commission notes that following the perception of the 

‘insurance crisis’ a number of reviews have been conducted and initiatives 
introduced, by industry and Government to address the situation (see for 
example paragraphs 2.29 to 2.35).  Accordingly the Commission is of the view 
that should authorisation not be granted the status quo is not likely to continue 
in the longer term as governments and industry continue to respond to the 
‘crisis’ through a range of legislative reforms (both proposed and actual) and 
market initiatives. 

 
6.5 Furthermore, the Commission notes that it is generally accepted that the 

insurance business is cyclical in nature and that, following a series of unusual 
events, the Australian market is currently characterised as having ‘hardened’ 
(see paragraphs 2.7 to 2.8 and 2.18 to 2.27).  This is predominantly evidenced 

                                                 
28  It is relevant to note that section 91(3) of the Act allows the Commission to impose conditions on 

authorisations.  Accordingly in applying the ‘with and without’ test the Commission considers ‘with’ 
to be conduct as authorised by the Commission, therefore encompassing any conditions which may 
be imposed by the Commission. 

29  In this case the status quo means the situation without interim authorisation (first granted by the 
Commission on 28 November 2002).   
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by the withdrawal of capacity and an increase in the general level of premiums.  
The normal business cycle may therefore see the market soften at some point 
although it is difficult to predict exactly when this will occur and what the 
market will look like. 

 
Market definition 
 
6.6 The Commission must assess the competitive effects and the public 

benefit/detriment of the arrangement for which authorisation is sought.  This 
involves identification of the relevant market(s) – although the market is only 
defined to the extent necessary to undertake the required analysis.   

 
6.7 The applicants have submitted that the relevant product market for the purpose 

of assessing the proposed arrangement is the market for general insurance.  This 
market includes insurance products for domestic and commercial motor 
vehicles, home, compulsory third party, accident and travel, marine as well as 
public and product liability.  The applicants claim that an insurance company 
that supplies one type of insurance product can easily diversify into other types 
of insurance. 

 
6.8 The Commission has not reached any conclusion on the ability of an insurance 

company supplying one type of product to diversify its product range and 
supply other types (supply side substitutability).  However, the Commission 
notes that the different types of products are generally not substitutable from the 
point of view of an organisation/person seeking insurance for a specific event, 
activity or property item (demand side substitutability). 

 
6.9 The Commission is not convinced that for the purpose of its assessment of the 

current applications the product market is as broad as the applicants’ claim.  
Further, the Commission notes that public liability insurance is the only product 
to be provided under the co-insurance pool.  Accordingly the product market in 
which the Commission proposes to assess the proposed arrangement is that of 
public and product liability (see 2.11 regarding the inclusion of product liability 
insurance). 

 
6.10 The applicants have also submitted that the relevant geographic market against 

which the proposed arrangement should be assessed is national in scope.  The 
Commission accepts that it is the general practice of insurers to offer public and 
product liability insurance on a national basis and that licensing of providers is 
on a national basis.  Although the Commission notes that the applicants have 
initially offered the co-insurance product on a state by state basis, the 
Commission understands that the jurisdictional cover of the co-insurance 
product has been based upon the content of state tort law reform.  The 
Commission does not however consider it necessary to precisely define the 
geographic scope of the market and for the purpose of its assessment of these 
applications the Commission will adopt a national market.   
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Effect on competition 
 
6.11 In assessing an application for authorisation the Commission is required to 

consider the effect of the proposed arrangements on competition in the relevant 
market.  In general it is the Commission’s view that the grouping together of 
competitors to act as a collective supplier is likely to be of significant concern 
when the actions of the collective are not restrained, or significantly influenced, 
by competitive forces which would otherwise act to prevent the development of 
monopolistic conditions.  

 
6.12 In considering the effect of the proposed co-insurance pool on competition, the 

following are considered particularly pertinent in the present circumstances: 

• competition from existing insurance companies; 

• scope for new entry; and 

• countervailing power exercised by insurance brokers. 

 
Competition from existing insurance companies  

 
6.13 The Commission is of the view that, even without the joint venture agreement, 

the level of competition within the market for the supply of public liability 
insurance is currently limited.  As previously discussed, the Australian 
insurance market has experienced a series of unusual events which have led to a 
‘hardening’ of the market through the withdrawal of capacity and an increase in 
the level of premiums. 

 
6.14 The Commission understands that as at March 2003 there were 100 active direct 

insurers30 operating in Australia, according to the applicants these insurers are 
all capable of supplying public liability insurance.31  However, as noted at 
paragraph 2.14, only 47 of these insurers were at that time actively providing 
public liability insurance.  The top ten of these insurers32 earned about 66 per 
cent of total public (and product) liability insurance premium revenue, with the 
top four earning about 36 per cent.  The industry shares of the top four 
companies ranged between 3 per cent and 12 per cent of premium revenue.  The 

                                                 
30  APRA Insight 1st Quarter 2003, at page 48. 
31  The Commission notes that in their supporting submission the applicants have referred to APRA data 

as at 31 December 2001, for the purpose of this assessment the Commission has elected to apply 
APRA data as at 31 March 2003 as the most recent data (30 June 2003) does not disclose public 
liability participation rates.  The Commission  notes that there has been a slight overall decrease in 
the number of active direct insurers during the period 31 December 2001 / 31 March 2003 / 30 June 
2003 (102 / 100 / 97 respectively). 

32  The top ten insurers (in alphabetical order) were: ACE Insurance Limited; Allianz Australia 
Insurance Limited; CGU Insurance Limited; Gerling Australia Insurance Company Pty Limited; GIO 
General Insurance Limited; Mercantile Mutual Insurance (Australia) Limited; QBE Insurance 
(Australia) Limited; Royal & Sun Alliance Insurance Australia Limited; Suncorp Metway Insurance 
Limited; and Zurich Australia Insurance Limited. 
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remaining 34 per cent was spread among 37 insurers with each having industry 
shares of less than 3 per cent.   

 
6.15 Based on information provided to the Commission there are currently between 

about six (NCOSS – including two foreign insurers) and ten (applicants) 
providers of public liability insurance to NFPOs in addition to CCUA (being the 
applicants).  Further the Commission notes NCOSS’ claim that the applicants 
comprise two of the largest providers of public liability insurance in Australia.  

 
6.16 The Commission considers that, in this environment, the ability of the 

applicants to form a co-insurance pool to offer public liability insurance will 
further concentrate the market. The Commission notes that while the applicants 
can compete against the pool on an individual basis, this is to a limited extent 
(only where they have an existing public liability arrangement or where an 
NFPO has been declined by the co-insurance pool). 

 
6.17 Further, the Commission notes that while there is some evidence of competition 

returning to this market, such competition is largely on an ad hoc basis.  For 
example, in their submission of  6 November 2002 MAV claimed that the Civic 
Mutual Plus scheme had assisted in the creation of an insurance market for 
NFPOs and that as a result of the success of the Civic Mutual Plus Scheme other 
insurers were returning to the market place.  However, the Civic Mutual Plus 
Scheme is an extension of the Victorian local government insurance scheme and 
has restrictions on NFPO eligibility. 

 
6.18 As such the Commission is concerned that the ability of existing market 

participants to act as a constraint upon the conduct of the co-insurance pool is 
likely to be limited.  

 
Scope for new entry 
 
6.19 The applicants claim that there are no significant barriers to entry for insurance 

companies wishing to enter the market for public and product liability 
insurance, irrespective of whether they are currently domestic or international 
providers. 

  
6.20 In general terms, the Commission is of the view that entry into the market for 

public and product liability by new competitors (including the threat of credible 
entry) can act as a competitive constraint on the conduct of the co-insurance 
pool. The Commission notes that such entrants may be new providers or 
existing domestic or international insurance market participants who have 
elected to broaden their portfolio. 

 
6.21 However, the Commission notes that, in a ‘hardened’ market, the nature of 

public and product liability insurance may make it particularly difficult for 
insurers to determine adequate provision for insurance claims and, more 
generally, manage risk and as such new entry may be impeded.  In particular, 
public and product liability insurance is described as being ‘fat’ and ‘long’ 
tailed in nature. It is ‘fat-tailed’ in the sense that, although claims are generally 
not frequent, such claims tend to involve very high pay-outs, while it is 
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considered to be a ‘long-tailed’ risk as many years may elapse between the date 
the incident occurred and the final settlement of the claim.  

 
6.22 Interested parties have also submitted that the co-insurance pool, by imposing 

restrictions on eligibility, will capture the profitable area of the public liability 
market.  Interested parties consider that this will leave only those organisations 
with a perceived higher risk for any potential new entrant to insure, granting the 
co-insurance pool a significant competitive advantage. Further, while these 
parties consider that the co-insurance pool may assist some community groups 
in accessing insurance, they are concerned that the co-insurance pool may 
discourage or prevent new competitors from entering the public liability 
insurance market, thus perpetuating or worsening the current situation for any 
organisation excluded from the scheme. 

 
6.23 The Commission notes that the incentive of insurers to enter the public and 

product liability market and to offer insurance to NFPOs may be dampened by 
both ‘moral hazard’33 and ‘adverse selection’.34 

 
6.24 In their submission to the Senate Review the Institute of Actuaries submitted 

that insufficient data has made it difficult for insurers and their actuaries to set 
appropriate rates for individual risks and to set aside appropriate claim reserves.  
In particular it was submitted that: 

• there is no industry-wide data on claim exposure, other than the premium 
data collected by APRA making it impossible to measure exposure by 
industry or other rating variables, even if the premium rates were consistent 
across insurers, which they are not;  

• recording practices of claims data vary between insurers and excesses vary 
widely; and    

• industry claims data sources are also incomplete because not all insurers 
participate in data pooling. 

 
6.25 In this respect the Commission notes the finding of the Senate Review that the 

marketplace should have access to industry-wide data so that it can better assess 
risk and premium pricing, and that a well informed market is far better equipped 
to anticipate shifts, to adjust to trends in the marketplace and to plan future 
strategies. 

                                                 
33   Moral hazard arises when the incentive of insured parties, as opposed to uninsured parties, to avoid 

‘accidents’ is reduced. NFPOs, when compared to other organisational forms such as for-profit 
organisations, often lack the level of financial resources or economies of scale needed to provide for 
substantial safety and risk management.  As a result it is thought that insurance companies may be 
more reluctant to offer cover to NFPOs when compared to well resourced for-profit organisations. 

34  Adverse selection occurs when the insured know more about their own risks, which vary across 
individuals, than the insurer.  NFPOs are arguably quite diverse in the degree of risk they carry, even 
across very similar organisations or the same organisation over time. This may make it difficult to 
identify the risks of a particular organisation and in turn is likely to lead to good and bad risk 
operations being treated on the same basis. Furthermore, the amount of insurance business generated 
by a typical NFPO is generally small, making it generally less likely that insurers will invest the 
financial resources necessary to enable them to distinguishing between NFPO risks. 
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6.26 In these circumstances the Commission is concerned that the short term capacity 

of insurers to enter this market and act as a competitive constraint upon the 
activities of the co-insurance pool is likely to be limited.  The Commission also 
notes that, whilst the features of public liability insurance may create natural 
barriers to entry (particularly in a hardened market), it is concerned that the 
increased market concentration resulting from the proposed agreement may of 
itself have the effect of increasing barriers to entry.  

  
Countervailing power exercised by insurance brokers 
 
6.27 According to the National Insurance Brokers Association (NIBA), over 90% of 

all public liability insurance is placed through NIBA members and anecdotal 
evidence suggests that a high proportion of NFPOs obtain public liability 
insurance with the assistance of insurance brokers.35   

 
6.28 The applicants have submitted that insurance brokers exert countervailing 

power, in particular through the aggregation of insureds, enabling them to 
obtain preferential terms and conditions and premiums and to constrain pricing 
and terms of insurance.  As such it is the applicants’ view that insurance brokers 
will be able to constrain the activities of the co-insurance pool, thereby reducing 
the potential for anti-competitive detriment.   

 
6.29 Interested parties have also submitted that insurance brokers perform an 

important educative and advisory function for NFPOs seeking public liability 
insurance as well as ensuring that NFPOs obtain adequate and appropriate cover 
at the best possible price.   

 
6.30 The Commission notes however that the terms of the joint venture agreement 

provide that the agent of the co-insurance pool must not pay or agree to pay 
money or any other form of benefit to any broker or other person in relation to a 
contract of insurance provided by the co-insurance pool.  Accordingly 
commission or insurance brokerage will not be paid by the co-insurance pool. 

 
6.31 Interested parties have also noted that under the arrangement the co-insurance 

pool will not issue a pre-payment ‘cover note’.  Accordingly cover will not be 
provided to an NFPO until such time as the premium has been paid in full.  It is 
understood that previous broker arrangements have allowed for the provision of 
client cover notes, thereby granting a client the benefits of insurance during the 
period in which the invoicing arrangements are settled.  Concern has been 
expressed that the withdrawal of the cover note service may lead to some 
brokers exiting the market as they would be inconsistent with current client 
invoicing arrangements.  Interested parties consider that by excluding brokers 
the arrangement will, in some circumstances, remove the only means an 

                                                 
35  Senate Economics Reference Committee – A Review of Public Liability and Professional Indemnity 

Insurance - October 2002, submission number 10, 22 April 2002. 
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organisation has of receiving the advice required to ensure that their policy 
meets their needs.   

 
6.32 The Commission notes that brokers who wish to place NFPO clients with the 

co-insurance pool may seek to impose a direct charge on clients for the services 
that they have provided and may also revise their current client invoicing 
arrangements to offer credit to their clients.  The Commission notes however 
that to the extent that the co-insurance pool arrangements may have the effect of 
reducing the level of broker involvement, the direct effect of the countervailing 
power exercised by brokers may be reduced.  Brokers may still indirectly exert 
countervailing power over co-insurance pool if they are able to find suitable 
insurance for NFPO clients with other insurance providers.  This however may 
be limited given the current level of competition in the market. 

 
Conclusion on anti-competitive detriment 
 
6.33 For the reasons discussed above it is the Commission’s view that the co-

insurance pool is likely to have an anti-competitive effect in the market for the 
supply of public liability insurance in Australia.  In particular, it is the 
Commission’s view that, in the circumstances the proposed arrangement will 
further concentrate the relevant market.  The Commission considers that this 
may have the effect of increasing barriers to entry.  The Commission is further 
concerned that the co-insurance pool is unlikely to be significantly constrained 
by competitive forces or the countervailing power exercised by brokers.   

 
Public benefits 
 
6.34 To grant authorisation the Commission must be satisfied that the anti-

competitive detriment is outweighed by the benefit to the public arising from 
the proposed conduct.  In assessing the public benefits claimed by the 
applicants, the Commission considers the following public benefit claims are 
particularly relevant: 

• improved availability of public liability insurance to NFPOs; 

• averting the potential for increased reliance upon government funding or a 
reduction in NFPO services; 

• provision of public and product liability insurance by insurers licensed in 
Australia; and 

• facilitating the education of NFPOs as insureds. 
 
6.35 As a preliminary matter the Commission recognises the importance of the 

services provided by NFPOs to the Australian community.  It is the 
Commission’s view that there is a clear benefit to the public in ensuring that 
such services continue to be offered and that it is therefore necessary to find 
workable solutions to the difficulties that have been experienced by NFPOs 
when seeking to obtain public liability insurance.  The co-insurance pool is one 
of several mechanisms that may assist in addressing some of these difficulties. 

  



   45

Improved availability of public liability insurance to NFPOs 
 
6.36 As outlined in chapter 2 of this determination, there is a widespread perception 

that there has been a reduction in the general availability of public and product 
liability insurance, particularly for NFPOs.   

 
6.37 In lodging the applications for authorisation the applicants have submitted that 

the proposed co-insurance pool arrangement stemmed from widespread public 
concern regarding the availability of public liability insurance for certain types 
of NFPOs and the impact on communities caused by the cancellation of 
community initiatives and events.     

 
6.38 In particular, the applicants have submitted that the proposed arrangement will 

enable them to distribute between them the risk of claims being made, making it 
more economically viable for them to offer public liability insurance.  It is the 
applicants’ view that as a result of the co-insurance arrangements public liability 
insurance will be available to certain types of NFPOs that had previously been 
unable to obtain cover or had to cancel events because of the cost of cover.  This 
in turn supports public events and community initiatives, which contributes to 
the community spirit particularly in outlying communities. 

 
6.39 Interested party submissions have noted that, following the collapse of HIH in 

2001, many NFPOs have found it difficult, or even prohibitively expensive, to 
obtain suitable public liability insurance.  These parties consider that the co-
insurance pool provides a benefit to the public by improving the availability of 
public liability insurance and therefore encourages community organisations 
that are experiencing problems obtaining affordable cover to continue in their 
role of providing services and events. 

 
6.40 A number of interested parties have however noted that the terms and 

conditions governing the co-insurance policy may have the effect of excluding 
some NFPOs.  Interested parties consider that to be of genuine public benefit 
the co-insurance pool should provide insurance to all organisations currently 
unable to secure affordable or appropriate insurance, and should offer an 
insurance product which provides adequate levels of cover which will protect 
both the organisations and the participants involved.  In particular it has been 
submitted that the participant to participant exclusion makes the co-insurance 
product unsuitable for sporting organisations.  It has also been submitted that 
the inclusion of a minimum excess may make some NFPO activities less 
feasible. 

 
6.41 The applicants note that sporting organisations were not the primary focus of 

the insurance to be offered by the co-insurance pool, as it is predominantly 
aimed at NFPOs which were not otherwise able to obtain public liability 
insurance.  It is the applicants’ view that sporting clubs can obtain personal 
accident cover for players who are participating in sporting activities.  The 
applicants note that sporting organisations that approach the co-insurance pool 
seeking public liability cover are advised of the participant to participant 
exclusion and that the distinction between cover for injury suffered as a result of 
faulty facilities, such as rusty goal posts, as opposed to injury suffered by two 
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players running into each other is also explained.  The applicants advise that 
they are not yet comfortable with the prospect of removing this exclusion as 
extending the cover to risks of this nature requires some time in which to assess 
the effect of changes in legislation. 

 
6.42 It is the Commission’s view that, in the absence of authorisation, and in the 

short to medium term, certain NFPOs may continue to face difficulties in 
obtaining public liability insurance.  In particular the Commission notes the 
applicants’ submission that the proposed arrangement will enable them to 
distribute between them the risk of claims being made, making it more 
economically viable for them to offer public liability insurance.  Accordingly 
the Commission considers that in the current insurance environment the 
granting of authorisation to the arrangements is likely to result in an 
improvement in the general availability of public liability insurance to NFPOs. 

 
6.43 The Commission notes that submissions by some interested parties claim that 

for many NFPOs the reduction in the availability of insurance is not only linked 
to a reduced number of insurance providers but also an increase in the general 
level of premiums. 

 
6.44 The Commonwealth Department of the Treasury noted in its submission to the 

Senate Review that there are very few statistics on changes to availability of 
public liability insurance and that anecdotal evidence suggests that the main 
problem for small business, community and sporting organisations with respect 
to public liability insurance appears to be affordability rather than availability.36 

 
6.45 Further the submission by Sports Industry Australia (SIA) notes that public 

liability cover is currently available in the market place, accordingly the mere 
provision of insurance by the parties will not of itself be of any particular public 
benefit.  It is SIA’s view that to be of genuine public benefit the arrangement 
would have to provide insurance to those organisations currently unable to 
secure affordable or appropriate insurance.37   

 
6.46 The Commission also notes that submissions made by other interested parties 

have supported the proposed co-insurance arrangement on the expectation that it 
will improve the availability of affordable public liability insurance.38  

 
6.47 It is the Commission’s view that in the circumstances presented by many 

NFPOs affordability is integral to availability.  In particular, funding limitations 
mean that many NFPOs are unable to respond to rapid increases in the level of 
premiums such as those that have occurred in Australia in the recent past.  This 

                                                 
36  Commonwealth Department of the Treasury, submission number 152 at page 3. 
37   Sports Industry Australia, 2 December 2002 at page 3. 
38  For example Hon Eric Ripper MLA, Deputy Premier of Western Australia, 27 November 2002; Hon 

Dr David Crean MLC, Treasurer of Tasmania, 27 November2002; Senator Stephen Conroy, Deputy 
Opposition Leader in the Senate, 27 November 2002.  
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can mean that, although insurance may theoretically be available to NFPOs, in 
practice it is unobtainable.  

 
6.48 The Commission notes the applicants’ claim that the proposed arrangement will 

enable them to distribute between them the risk of claims being made, making it 
more economically viable for them to offer public liability insurance and that 
the costs of the co-insurance pool will be reduced as the result of the exclusion 
of broker commission – which average between 15 – 20 percent of net 
premium.  As such it is the applicants’ view that the co-insurance proposal will 
mean that public liability insurance will be available to certain types of NFPOs 
which had previously been unable to obtain cover or had to cancel events 
because of the cost of cover.  

 
6.49 The Commission considers that the co-insurance pool is likely be in a position 

to provide lower premiums to NFPOs relative to circumstances in which the co-
insurance pool would pay broker commission.39    The Commission accepts that, 
in addition to improving the general availability of public liability insurance to 
NFPOs, there may also be improved affordability to the extent that the 
agreement not to pay broker commission is passed through to NFPOs in the 
form of lower premiums. 

  
Averting the potential for increased reliance upon government funding or a reduction 
in NFPO services 
 
6.50 The Commission understands that many NFPOs obtain the funding necessary to 

enable them to provide services to the community from two main sources, being 
government funding or grants and through community support (including gifts, 
donations, and fundraising).  Public lability insurance, as well as other 
operational necessities, must be secured using these funds.  

 
6.51 The applicants have submitted that as many NFPOs rely heavily on government 

funding and fundraising to maintain their services, the loss of fundraising 
opportunities due to the unavailability of public liability insurance may lead to 
an increased reliance on government funding or a reduction in services provided 
by the NFPO.  In particular, the applicants have submitted that the proposed 
arrangement will enable NFPOs to maintain their current services and reduce 
their need to approach governments for increased funding.   

 
6.52 NCOSS has submitted that, in its view, the proposed arrangement is unlikely to 

enable NFPOs to maintain current services and is unlikely to reduce the need for 
increased government funding.  In particular NCOSS notes that anecdotal 
evidence provided to it suggests that public liability insurance premiums have 
increased by an average 300% in the 2002/2003 financial year and in some 
cases have increased by up to 1000%.  NCOSS considers that government 
funding has not been, and will not be, adjusted to reflect these premium 
increases.  NCOSS considers that as a result NFPO services are being 

                                                 
39  The Commission notes however that premiums are unlikely to return to historic levels even once the 

full benefit of legislative reform and competition have taken effect. 
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withdrawn to pay for insurance.  Accordingly NCOSS considers that the public 
benefit claim that the arrangement will reduce reliance on government funding 
and maintain service levels is unfounded. 

 
6.53 The Commission is not convinced that the arrangement would prevent the need 

for increased government funding should such a need be identified and the 
Commission does not consider that it has been provided with sufficient 
information to suggest that this will occur.  Accordingly the Commission does 
not accept this claim as a public benefit flowing from the proposed co-insurance 
pool arrangement. 

6.54 This does not diminish the Commission’s view that there is a clear benefit to the 
public in ensuring that services provided by NFPOs continue to be offered to the 
public.  Further the Commission recognises that the co-insurance pool is one of 
several mechanisms that may assist in addressing the difficulties that have been 
experienced by NFPOs in relation to public liability insurance.   

 
Provision of public and product liability insurance by insurers licensed in Australia 
 
6.55 The applicants have submitted that there is a public benefit in allowing NFPOs 

to obtain cover from companies licensed in Australia as this will afford them the 
protection of Commonwealth Government legislation. 

 
6.56 In assessing this claimed public benefit the Commission has considered issues 

relating to: 

• prudential regulation; and 

• consumer protection. 
 
6.57 The Commission understands from submissions received from interested parties 

that some NFPOs, whether due to a general lack of available public liability 
insurance or a lack of affordable public liability insurance, have obtained public 
liability insurance from foreign insurance companies.  In particular, the 
submission received from Our Community has expressed concern that some 
NFPOs have obtained public liability insurance from obscure foreign insurers, 
and that, given NFPO resource constraints, these policies may have been 
entered into by the organisation without first completing a due diligence 
assessment and that the NFPO may be unaware that there may be a risk that 
claims made under the policy may not be met.40   

 
6.58 The Commission also notes that APRA, has previously expressed concern that 

some foreign insurers had elected to use lightly regulated jurisdictions as a base 
from which to distribute their products into countries with higher prudential 
requirements.41  In particular, APRA noted that such companies may target ill-

                                                 
40  Our Community Pty Ltd, 27 November 2002, at page 6.  
41  General Insurance Industry - The Supervisor's Perspective, Australian Financial Review Insurance 

Summit 2002, Friday, 29 November 2002. 



   49

informed consumers who buy purely on price without understanding the greater 
risk involved.  In repose to these issues APRA is seeking to educate prospective 
policyholders as to these risks and in particular is encouraging prospective 
policyholders to check whether a locally unauthorised foreign insurer is licensed 
and regulated in its home country, and has the financial capacity to pay future 
claims. 

 
6.59 The Commission considers that there is a benefit in the prudential regulation of 

insurance companies in Australia and in Australian insureds being able to have 
claims under their policies met.  However, while there may be concern about 
Australian NFPOs, or indeed consumers more generally, obtaining insurance 
from unauthorised foreign insurers, the Commission does not consider that the 
proposed co-insurance pool is likely to address this issue other than by 
providing an alternate local source of public liability insurance.  In other words, 
the arrangements themselves will not prevent NFPOs from obtaining public 
liability insurance from insurers located in lightly regulated jurisdictions should 
they choose to do so.  It is the Commission’s view that the co-insurance pool is 
unlikely to give rise to any significant public benefit distinct from that already 
recognised by the Commission in relation to improved availability (paragraphs 
2.36 to 2.49).   

 
6.60 Consumer protection responsibilities in relation to financial services, including 

general insurance contracts (and therefore public liability insurance), are vested 
in the Australian Securities and Investments Commission (ASIC).   In 
particular, ASIC has the power under the Insurance Contracts Act 1984 
(Insurance Act) to: 

• promote the development of facilities for handling inquiries in relation to 
insurance matters;  

• monitor complaints in relation to insurance matters; 

• monitor legal judgments, industry trends and the development of 
community expectations that are, or are likely to be, of relevance to the 
efficient operation of the Insurance Act; and 

• promote the education of the insurance industry, the legal profession and 
consumers as to the objectives and requirements of the Insurance Act.42 

 
6.61 In addition under section 912A of the Financial Services Reform Act 2001 

(FSRA) a licensee, including a general insurer, who provides financial services 
to persons as retail clients, is required to have a dispute resolution procedure 
that complies with specified conditions.  Essentially these conditions require 
insurers to provide retail clients with access to an ASIC compliant internal 
dispute resolution procedure and to be a member of one or more external 
dispute resolution schemes that are approved by ASIC.  

6.62 However, the definition of a ‘retail client’, and therefore a party who is provided 
statutory access to both internal and external dispute resolution facilities, does 

                                                 
42  Insurance Contracts Act 1984, section 11B. 
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not encompass NFPOs.  In addition, it is understood that public liability 
insurance is outside of the terms of reference of the ASIC approved General 
Insurance Enquiries and Complaints Scheme operated by Insurance Enquiries 
and Complaints Ltd (IEC), and that as such disputes concerning public liability 
insurance cannot be referred to IEC for consideration. 

 
6.63 Accordingly, the Commission is concerned that NFPOs are likely to be 

restricted in their ability to initiate an adequate dispute resolution process.  
Alternatively, in the event that an insurer elects to make an internal dispute 
resolution process available to NFPOs, this process is not governed by the 
minimum standards set down under section 912A of the FSRA.   

 
Facilitating the education of NFPOs as insureds. 
 
6.64 The applicants have submitted that the proposed arrangement will facilitate the 

education of NFPOs as insureds by providing a central information facility for 
risk management and the cost implications of certain activities.  This facility 
will also enable the possible aggregation of NFPOs as purchasers of public 
liability insurance.  The applicants submit that this aggregation of purchasers 
will result in cost savings.  

 
6.65 The Commission is of the view that improved risk management may reduce the 

potential for NFPOs to suffer detriment caused by moral hazard and adverse 
selection on the part of insurers.  In addition, it is the Commission’s view that 
measures aimed at improving NFPO risk management and providing NFPOs 
with improved information resources to enable them to identify the cost 
implications of certain activities are likely to be of benefit.  In the respect the 
Commission notes that the applicants have entered into commercial 
arrangements with the providers of the CARES (Computer Assisted Risk 
Evaluation System) and CLUBSINC computer software programs under which 
CCUA clients will be able to obtain discounted risk management and other 
information services (notifications N31269 and N31270).   

 
6.66 The Commission notes however that brokers can generally provide some of 

these services and information to clients.  To the extent that the co-insurance 
pool arrangements reduce the level of broker involvement, the education service 
provided by the applicants may simply replace that traditionally provided by 
brokers.  As such the Commission does not attach significant weight to this 
public benefit claim flowing from the arrangements. 

  
6.67 It is the Commission’s view that the aggregation of buyers can reduce the 

transaction costs associated with supplying insurance, in particular through the 
use of a single representative allowing for efficiency-enhancing negotiations 
with insurers that were precluded when each NFPO had to be dealt with 
separately.  The aggregation of buyers should also result in more effective moral 
suasion and incentives under joint buying from within the purchasing body’s 
own ranks to take adequate care, most notably by reducing moral hazard, to 
keep premiums down. However, the applicants have not provided evidence of 
how this will occur under the co-insurance pool and therefore the Commission 
does not place great weight on this claim as a public benefit. 
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Conclusion 
 
6.68 The Commission considers that the co-insurance pool is likely to have a 

detrimental effect on competition.  In particular, it is the Commission’s view 
that, in the circumstances the proposed arrangement will further concentrate the 
relevant market.  The Commission considers that this may have the effect of 
increasing barriers to entry.  The Commission is further concerned that the co-
insurance pool is unlikely to be significantly constrained by competitive forces 
or the countervailing power exercised by brokers.   

 
6.69 The Commission considers that there are a number of public benefits likely to 

result from the authorisation of the co-insurance pool.  In particular, the 
Commission considers that the co-insurance pool is likely to result in improved 
availability of public liability insurance to eligible NFPOs, and to the extent that 
the agreement not to pay broker commission is passed on through lower 
premiums, improved affordability.    

 
6.70 The Commission however is concerned that there may be some uncertainty 

about whether, in the circumstances, the public benefit outweighs the public 
detriment.  In such circumstances the Commission may consider whether it is 
possible to grant authorisation subject to conditions aimed at reducing, as far as 
possible, any uncertainty about whether the public benefit is greater than the 
anti-competitive detriment.  These conditions would either seek to increase the 
public benefit or, more typically, reduce the anti-competitive detriment 
sufficiently to remove any concern that authorisation was being inappropriately 
granted.  This is what the Commission proposes to do as regards these 
applications for authorisation. 

 
Conditions 
 
Data collection - scope for new entry 
 
6.71 It is the Commission’s view that improved data collection and availability may 

improve risk management for existing insurance companies and would be likely 
to facilitate the entry or re-entry to this market by insurance providers in the 
medium to longer term and therefore reduce the anti-competitive effect of the 
co-insurance pool.    In releasing its draft determination the Commission 
proposed to impose the following condition: 

 
C1: As a condition of authorisation the applicants, through the co-insurance 
pool, are required to participate in a data collection and publication project 
that is considered by the Commission to be suitable. 

 
6.72 The draft determination noted that the applicants had indicated that they 

intended to participate in the data collection project of Insurance Statistics 
Australia Pty Limited (ISA).  ISA collects insurance claims data from 
subscribing companies (general insurers) on a six monthly basis encompassing 
all classes of insurance written by participating insurers. The data is provided 
according to ANZSIC classification which enables the identification of NFPO 
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claims data.  The data provided to ISA is aggregated on a national basis and 
insurers names are not included in the published data.   According to the 
applicants the ISA project provides subscribing underwriters with a more 
precise understanding of the performance of their portfolios against the wider 
market, and provides relevant information to potential new entrants to the 
general insurance market or existing players wishing to add a new class or 
classes of insurance to the classes of insurance already written by them. 

  
6.73 In the draft determination the Commission considered that participation by the 

applicants, through the co-insurance pool, in the ISA data collection and 
publication project would satisfy condition C1. 

 
6.74 Following the release of the draft determination a number of interested parties 

submitted that, in imposing condition C1, the Commission should require that 
the applicants, or ISA on their behalf, provide an annual report on the co-
insurance product and claims performance to a number of parties, including 
relevant peak NFPO bodies.  Interested parties have also previously expressed 
concern that the premiums offered to NFPOs do not accurately reflect the 
NFPO’s actual risk profile and that recent changes in public and product 
liability premiums are in part the result of inadequacies in insurer data sets.    

 
6.75 In response the applicants have submitted that in their view this information, if 

provided to NFPO representatives, would have little utility.  In particular the 
applicants have noted that whilst this information forms part of an insurer’s 
considerations when determining premiums, it is only one aspect of the 
information to be taken into account and would therefore not of itself be 
indicative of whether premiums have been appropriately determined.     

 
6.76 In proposing to impose condition C1 as a requirement of authorisation, the 

Commission has sought to facilitate market entry (either by new participants or 
by former participants) in the medium to longer term by potentially reducing 
some aspects of information asymmetry faced by new entrant insurers.  The 
Commission considers that the enhanced potential for new entry is likely to 
diminish aspects of the anti-competitive effect of the co-insurance pool.   

 
6.77 The Commission is concerned however that the expansion of this condition as 

proposed by interested parties is of itself unlikely to address the information 
asymmetry that may be experienced by NFPOs when dealing with insurers.  In 
particular the Commission notes that as at January 2004 the co-insurance pool 
had issued 1178 public liability policies.  The Commission is concerned that the 
statistical information that may be drawn from a claims data set arising from a 
small policy base is likely, in light of NFPO diversity, to have limited utility, 
and may in some circumstances be counter-productive.  The Commission also 
notes that under its authorisation powers it is unable to require a non-applicant 
party to adhere to a condition imposed upon an applicant party.  As such the 
Commission is unable to require a third party, such as the ISA, to publish NFPO 
claims data.   

 
6.78 That being said the Commission considers that enhanced availability of 

statistical information is important.  The Commission notes that the Public 
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Liability and Professional Indemnity Claims and Policy Database currently 
being developed by the APRA is likely to provide NFPOs with the enhanced 
statistical information that has been sought by interested parties.   Accordingly 
the Commission does not intend to amend condition C1.  

 
Access to dispute resolution - provision of public and product liability insurance by 
insurers licensed in Australia 
 
6.79 As noted by the draft determination the applicants have indicated that they will 

provide NFPOs with access to an internal dispute resolution process.  The 
Commission was concerned however that an adequate dispute resolution 
process is not formally provided for as part of the joint venture agreement and 
that this may give rise to some degree of uncertainty.    While it acknowledged 
the applicants willingness to adopt an internal dispute resolution process for 
NFPOs, the Commission considered that it was appropriate to impose a 
condition requiring the co-insurance pool to implement a complaints handling 
procedure consistent with AS4269-1995 and for this complaints handling 
process be open to both eligible and ineligible insureds.  The Commission also 
considered that it was appropriate for the co-insurance pool to report to it on 
complaints received by the co-insurance pool and their outcome on a quarterly 
basis.  The conditions imposed by the draft determination were a continuation of 
conditions imposed by the Commission in granting interim authorisation to the 
arrangements in November 2001 and are set out below. 

 
C2: As a condition of authorisation the co-insurance pool implement a 
complaints handling procedure consistent with AS4269-1995, and that the 
complaints handling process be open to both eligible and ineligible insureds.  
 
C3: As a condition of authorisation the co-insurance pool report to the 
Commission on complaints received by the co-insurance pool and their outcome 
on a quarterly basis. 

 
6.80 A number of interested parties following the draft determination submitted that 

while condition C2 is considered to be of assistance in its current form, it should 
be revised so as to provide an internal dispute resolution process consistent with 
the financial industry standard established by ASIC (PS 165).  Interested parties 
also submitted that it would be beneficial for the dispute resolution procedures 
of the Insurance Enquiries and Complaints Limited (IEC) to be expanded to 
consider complaints brought by NFPOs in relation to public liability insurance 
and that in this respect the Commission should expand condition C2 to enable 
NFPOs to refer complaints to IEC for external consideration. 

 
6.81 In response the applicants submitted that it would be inappropriate for the 

Commission to require the co-insurance pool to comply with PS 165 as a 
condition of authorisation.  In particular, as the requirements of PS 165 only 
apply to the provision of specific types of insurance to ‘retail clients’, which, 
under the FSRA does not include NFPOs nor does the FSRA regime regulate 
public liability insurance in this regard.  The applicants consider that it would 
not be appropriate to require the co-insurance pool to comply with a regime that 
is not established to deal with the kind of insurance that it is offering.  In 
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particular the applicants note that the IEC is not used to dealing with issues 
relating to public liability insurance, and would have neither the experience nor 
the expertise to consider complaints relating to public liability insurance.  The 
applicants further submit that the Commission is not in a position to impose 
conditions or requirements that relate to obligations of parties who are not 
parties to the authorisation, such as the IEC and the insurance industry 
generally.     

 
6.82 In addition the applicants submitted that condition C2, by requiring compliance 

with AS4269, is of itself sufficient to deal with any complaints received by the 
co-insurance pool. The applicants also note that under condition C2 a ‘three 
tiered’ dispute resolution process is created which provides for a complaint to 
be escalated through three stages – from the Claims Officer, to the internal 
Dispute Resolution Representative, to the CCUA Claims Management 
Committee (which comprises a senior Claims Manager from each participant in 
the co-insurance pool, a legal representative and the QBE Compliance 
Manager).  The applicants consider that this process ensures that different 
people, who were not responsible for the original decision which gave rise to 
the complaint, are involved in resolution of the complaint, giving adequate 
opportunity for unbiased review.  

 
6.83 The Commission considers that there are merits in the expansion of current 

external dispute resolution measures (in relation to both NFPOs and public 
liability insurance more generally).   However in the circumstances presented by 
these authorisations and given the existing terms of reference of the IEC, the 
Commission does not consider that it would be appropriate for it to expand 
condition C2 in the manner that has been proposed.  In this respect the 
Commission notes the submission of the CCLCV, which, while restating the 
importance of external dispute resolution, has submitted that the expansion of 
the IEC terms of reference should (and will) be pursued as part of the IEC 
triennial review that occurs over 2003/2004.  Furthermore following 
consideration of submissions by the applicants and interested parties the 
Commission is not satisfied that an amendment of condition C2 to require 
compliance with PS 165 is necessary in order for the proposed conduct to result 
in a net benefit to the public. The Commission notes the recommendations of 
the Senate Review, in particular recommendation 14 in relation to the adequacy 
of existing statutory dispute resolution mechanisms, and considers that 
legislative reform is likely to provide a more appropriate, industry wide, 
response to the concerns that have been raised by interested parties in relation to 
these issues. 

 
6.84 The applicants have advised that as at 31 December 2004 two confidential 

complaints regarding eligibility had been received by the co-insurance pool.  It 
is understood that these complaints arose from technical reinsurance restrictions 
imposed upon the co-insurance pool and were not otherwise the result of the 
eligibility criteria.  The Commission has been advised that the applicants have 
endeavoured to resolve these matters and that discussion with the relevant 
parties remain ongoing.   
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6.85 The Commission considers that the requirement that the co-insurance pool 
report quarterly to the Commission on complaints received by it and their 
outcome (condition C3) will enable the Commission to inform itself of pertinent 
developments in relation to the co-insurance product throughout the period of 
authorisation.  This will enable the Commission to consider whether the 
arrangements as authorised continue to result in a net benefit to the public.  

 
Conclusion 
 
6.86 Having considered all the relevant submissions, the Commission imposes the 

following as conditions of authorisation: 
 

C1: As a condition of authorisation the applicants, through the co-
insurance pool, are required to participate in a data collection and 
publication project that is considered by the Commission to be suitable.  
 
C2: As a condition of authorisation the co-insurance pool implement a 
complaints handling procedure consistent with AS4269-1995, and that the 
complaints handling process be open to both eligible and ineligible 
insureds.  
 
C3: As a condition of authorisation the co-insurance pool report to the 
Commission on complaints received by the co-insurance pool and their 
outcome on a quarterly basis. 

 
6.87 Consequently, following consideration of the submissions by the applicants and 

interested parties, and the information before it, the Commission concludes that, 
in the current insurance environment and subject to conditions C1, C2 and C3 
the public benefits likely to result from the arrangement will outweigh the anti-
competitive detriment.  

 
6.88 The Commission notes however that this authorisation does not preclude any 

party from developing alternative arrangements in response to the difficulties 
faced by NFPOs in obtaining public liability insurance.  

  
Time limit 
 
6.89 In its draft determination the Commission considered that the inherent nature of 

the conduct and current market conditions suggested that it was appropriate to 
issue a time-limited authorisation.   In particular the Commission considered 
that the current insurance environment had been contributed to by a series of 
unusual events.  In light of these considerations the Commission proposed to 
grant authorisation to the provisions of the arrangement until 31 December 2006 
and further noted that authorisation would not extend to the entering into of 
contracts to cover events occurring after this date. 

 
6.90 Following the draft determination the applicants submitted that it was their view 

that the proposed period of authorisation was undesirable as it would effectively 
prevent the applicants from accepting new annual business or renewing annual 
policies after 31 December 2005.  The applicants submitted that the period of 
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authorisation should be extended so as to allow the applicants to enter into 
contracts covering events up to and including 31 December 2007.  The 
applicants’ consider that this period should allow the applicants and NFPOs 
time to deal with the current problems in the market for the supply of public 
liability insurance to NFPOs, and enable NFPOs to source alternative suppliers 
of public liability insurance with whom to renew their policies once the 
authorised arrangements cease. 

 
6.91 Interested parties have however submitted that the period of authorisation as 

proposed in the draft determination is appropriate.  In particular NCOSS noted 
that it is their view that by December 2006 the market for public liability 
insurance is likely to have moved to a ‘softer’ phase.  NCOSS considers that, 
should it be considered that the market required the ongoing participation of the 
co-insurance pool, then the applicants would be able to apply for re-
authorisation of the arrangements.  It is NCOSS’ view that this would enable the 
Commission and interested parties to assess whether or not the claimed public 
benefits had accrued.  CCLCV also noted that, in their view, a period of 
authorisation of 4 years would be too long as the applicants are large 
organisations and they are already benefiting from legislative changes in the 
States.  

 
6.92 As set out at paragraphs 2.7 to 2.8 of this determination, the insurance industry 

is considered to be cyclical in nature.  As such it is anticipated that the public 
liability market will soften in due course.  In light of this the Commission 
considers that authorisation of the co-insurance pool arrangements until 31 
December 2006 is appropriate.  At the end of this period the applicants will 
have been operating under the protection of authorisation (including interim) for 
over four years.  The Commission notes that, should the applicants perceive an 
ongoing need for the services of the co-insurance pool, then they would be 
entitled to seek revocation and substitution of the arrangements under section 
91C of the Act. 

 
6.93 It is also noted that clause 13.7 of the joint venture agreement provides for the 

management of claims after the winding up of the co-insurance pool.  The 
applicants’ state that this process will enable the co-insurance pool to manage 
the performance of claims after it has ceased writing premiums.  The 
Commission notes that the applicants have advised that this process does not 
involve the writing of new business, the setting of premiums or agreeing of 
terms and conditions or policy wording and as such they do not consider that 
authorisation of the winding-up process is required. 

 
6.94 The Commission considers that the imposition of a time limit will not affect the 

ability of the applicants to manage claims made after the applicants have ceased 
to write business or after the expiration of authorisation.  

 
New participants 
 
6.95 The applicants have also requested that, in granting authorisation to the 

arrangements, the Commission also grant authorisation providing immunity to 
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future parties who may become participants in the joint venture arrangements 
pursuant to s 88 (10) of the Act.   

 
6.96 The applicants have stated that, while the identity of any such future participant 

is not known, the inclusion of a future participant will be governed by clause 12 
of the joint venture agreement. Clause 12 essentially provides for the entry of a 
new participant following the withdrawal of an existing participant and the 
agreement of the remaining participants. 

 
6.97 The Commission notes that the applicants currently comprise three of 

Australia’s largest insurance companies (see Figure 2.1).  It is the Commission’s 
concern however that the entry of a new participant may, in some 
circumstances, lead to a further concentration of the market and may impact 
upon the Commission’s assessment of the co-insurance pool’s effect on 
competition.  Accordingly it is the Commission’s view that it would be 
inappropriate to grant authorisation providing immunity to future parties. 

 
6.98 The Commission notes that sections 91A and 91C of the Act provide a 

mechanism by which the immunity conferred by this proposed authorisation 
may be extended to future parties if appropriate. 
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Determination 
 
Applications A30217 and A30218 
 
7.1 On 22 October 2002 Allianz Australia Insurance Limited, QBE Insurance 

(Australia) Limited and NRMA Insurance Limited lodged applications A30217 
and A30218 seeking authorisation of a joint venture agreement providing for the 
collective supply of public liability insurance to eligible not for profit 
organisations. 

 
7.2 In lodging the applications Allianz, QBE and NRMA have sought authorisation: 

• to make and give effect to a contract, arrangement, or understanding a 
provision of which would be or might be an exclusionary provision within 
the meaning of section 45 of the Trade Practices Act 1974 (A30217); and 

• to make and give effect to a contract, arrangement, or understanding a 
provision of which would have the purpose or would have or might have 
the effect of substantially lessening competition within the meaning of 
section 45 of the Trade Practices Act 1974 (A30218). 

 
7.3 The applicants have identified four aspects of the joint venture arrangement for 

which authorisation has been sought, being provisions concerning: 

• the referring of new business to the pool; 

• the payment of broker commission; 

• the model to be applied in setting premiums; and 

• the collective determination of terms and conditions, policy wording and 
underwriting. 

 
7.4 The applications were also expressed as applying to any other person who 

subsequently becomes a party to the joint venture in place of an existing 
participant pursuant to section 88(10) of the Act. 

 
Statutory test 
 
7.5 For the reasons outlined in chapter 6 of this determination, the Commission is 

satisfied that, subject to the proposed conditions set out below, in all the 
circumstances, the conduct for which authorisation is sought under subsection 
88 (1) of the Act in respect of provisions which would be or might be 
exclusionary provisions would be likely to result in such a benefit to the public 
that it should be allowed to be made and given effect to (A30217). 

 
7.6 For the reasons outlined in chapter 6 of this determination, the Commission is 

satisfied that, subject to the proposed conditions set out below, in all the 
circumstances, the conduct for which authorisation is sought under subsection 
88 (1) of the Act in respect of provisions which would have the purpose or 
would have or might have the effect of substantially lessening competition 
within the meaning of section 45 Act would be likely to result in a benefit to the 
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public and that this benefit would outweigh the detriment to the public 
constituted by any lessening of competition that would be likely to result from 
the contract, arrangement or understanding (A30218). 

 
7.7 The Commission therefore grants authorisation to applications A30217 and 

A30218 to Allianz Australia Insurance Limited, QBE Insurance (Australia) 
Limited and NRMA Insurance Limited until 31 December 2006. 

 
Conduct authorised 
 
7.8 This authorisation extends only to provide immunity from section 45 of the Act, 

being exclusionary provisions and substantial lessening of competition, for the 
provisions of the arrangements for which authorisation is sought, being the joint 
venture agreement (Attachment A).    

 
7.9 The immunity gained from this authorisation does not extend to the application 

of the other competition provisions of the Act nor does it extend to future 
parties (under section 88 (10)). 

 
7.10 The authorisation the Commission proposes to grant is subject to the following 

conditions: 
 
C1: As a condition of authorisation the applicants, through the co-
insurance pool, are required to participate in a data collection and 
publication project that is considered by the Commission to be suitable. 
 
C2: As a condition of authorisation the co-insurance pool implement a 
complaints handling procedure consistent with AS4269-1995, and that the 
complaints handling process be open to both eligible and ineligible 
insureds.  
 
C3: As a condition of authorisation the co-insurance pool report to the 
Commission on complaints received by the co-insurance pool and their 
outcome on a quarterly basis. 
 

Interim authorisation 
 
7.11 The applicants were granted interim authorisation in relation to the co-insurance 

arrangements on 28 November 2002.  In issuing its draft determination, the 
Commission reviewed its decision to grant interim authorisation, and granted 
revised interim authorisation to the arrangements. The protection afforded by 
interim authorisation has been extended until the Commission’s final 
determination comes in to force.   
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7.12 Interim authorisation will remain in force: 

• where no application is made to the Tribunal for review of the 
Commission’s determination, until the date that the Commission’s final 
determination comes into effect; 

• where an application is made to the Tribunal for review of the 
Commission’s determination, until the day on which the Tribunal makes a 
determination on the review; or  

• until the Commission, or the Tribunal in the event of an application for 
review of the Commission’s determination, decides to revoke interim 
authorisation. 

 
Date of effect 
 
7.13 This determination is made on 24 March 2004.  If no application for a review is 

made to the Australian Competition Tribunal, it will come into effect on 14 
April 2004.  If an application for review is made to the Tribunal, the 
determination will come into effect: 

 where the application is not withdrawn – on the day on which the Tribunal 
makes a determination on the review; or 

 where the application is withdrawn – on the day on which the application is 
withdrawn. 

 


