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Glossary 

ACCC   Australian Competition and Consumer Commission 

code   National Electricity Code 

Hydro   Hydro Tasmania 

NECA   National Electricity Code Administrator 

NEM   National Electricity Market 

NEMMCO  National Electricity Market Management Company  

TPA   Trade Practices Act 1974 
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1. Introduction 

On 16 December 2003, the Australian Competition and Consumer Commission 
(ACCC) received applications for authorisation (Nos A90898, A90899 and A90900) of 
a derogation to the National Electricity Code (code). The applications were submitted 
by the National Electricity Code Administrator (NECA) on behalf of Hydro Tasmania 
(Hydro). 

Hydro is currently preparing for Tasmania’s entry to the National Electricity Market 
(NEM) in May 2005. It has embarked on a major program of upgrading its metering 
installations. Hydro is seeking a derogation under Chapter 8 of the code should its 
metering program slip. The derogation would exempt any metering installations that 
have not been upgraded at the time of Tasmania’s entry to the NEM from the relevant 
metering provisions of the code for a maximum of 12 months. 

Authorisation under Part VII of the Trade Practices Act 1974 (TPA) provides 
immunity from court action for certain types of market arrangements or conduct that 
would otherwise be in breach of Part IV of the TPA. Authorisation may be granted 
where the ACCC concludes that the public benefits of the arrangements or conduct 
would outweigh the anti-competitive detriment of such arrangements or conduct.  

The ACCC has prepared this draft determination outlining its analysis and views on the 
applications for authorisation of the derogation. Chapter 2 of this draft determination 
sets out the statutory test that the ACCC must apply when assessing an application for 
authorisation. Chapter 3 contains an outline of the ACCC’s public consultation process. 
The ACCC’s analysis of the proposed derogation is set out in chapter 4 and the 
ACCC’s draft determination is in chapter 5.   
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2. Statutory test 

The applications were made under sub-sections 88(1) and 88(8) of the TPA.   

Applications made under sub-section 88(1) of the TPA are for authorisation to make a 
contract or arrangement, or arrive at an understanding, a provision of which would have 
the purpose, or would or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the TPA; and to give effect to a provision of a 
contract, arrangement or understanding where the provision is, or may be, an 
exclusionary provision within the meaning of section 45 of the TPA. Further 
sub-section 88(6) provides that an authorisation made under sub-section 88(1) has 
effect as if it were also an authorisation in the same terms to every other person named 
or referred to in the application.   

Applications made under sub-section 88(8) of the TPA are for authorisation to engage 
in conduct that constitutes, or may constitute, the practice of exclusive dealing in 
accordance with the provisions of section 47 of the TPA. Further, sub-section 88(8AA) 
provides that where authorisation has been granted under sub-section 88(8) and this 
particular conduct is expressly required or permitted under a code of practice, the 
authorisation applies in the same terms to all other persons named or referred to as a 
party or proposed party to the code. Authorisations may also apply to any corporation 
who becomes a party in the future. 

The TPA provides that the ACCC shall only grant authorisation if the applicant 
satisfies the relevant tests in sub-sections 90(6) and 90(8) of the TPA. While 
sub-section 90(6) and sub-section 90(8) relate to different types of anti-competitive 
behaviour, the tests are essentially the same.   

Sub-section 90(6) provides that the ACCC shall grant authorisation only if it is satisfied 
in all the circumstances that: 

 the provisions of the proposed contract, arrangement or conduct would result, or be 
likely to result, in a benefit to the public 

 that benefit would outweigh the detriment to the public constituted by any lessening 
of competition that would, or would be likely to result from the proposed contract, 
arrangements or conduct. 

Sub-section 90(8) provides that the ACCC shall grant authorisation only if it is satisfied 
in all the circumstances that the proposed provision or conduct would result, or be 
likely to result, in such a benefit to the public that the proposed contract, arrangement, 
understanding or conduct should be allowed. 

The TPA specifies that the detriment to be considered is limited to detriment caused by 
a lessening of competition, however no such limitation is required when considering 
public benefits. 

In considering whether or not to grant authorisation the ACCC must consider what the 
position is likely to be in the future if authorisation is granted and what the future is 
likely to be if authorisation is not granted. 
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If the ACCC determines that the public benefits do not outweigh the detriment to the 
public constituted by any lessening of competition, the ACCC may refuse authorisation 
or grant authorisation subject to conditions. 

The value of authorisation for the applicant is that it provides protection from action by 
the ACCC or any other party for potential breaches of certain restrictive trade 
provisions of the TPA. It should be noted, however, that authorisation only provides 
exemption for the particular conduct applied for and does not provide blanket 
exemption from all provisions of the TPA. Further, authorisation is not available for 
misuse of market power (section 46). 

A more expansive discussion about the ACCC’s authorisation process and the statutory 
test that the ACCC applies can be found in: Guide to authorisations and notifications, 
ACCC, November 1995. 
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3. Public consultation process 

The ACCC has a statutory obligation under the TPA to follow a public process when 
assessing an application for authorisation.   

The ACCC received the applications from NECA for authorisation of amendments to 
the derogations on 16 December 2003. Notification of the applications and a request for 
submissions was advertised in The Australian Financial Review on 15 January 2004 
and placed on the ACCC’s web site. Although not required under the TPA, interested 
parties were asked to make submissions to the ACCC regarding their views on the 
issues of public benefit and anti-competitive detriment arising from implementation of 
the proposed amendments to the derogations. The ACCC received no submissions.   

The ACCC has produced this draft determination outlining its analysis and views on 
the amendments to the derogations according to the statutory assessment criteria set out 
in chapter 2. The ACCC invites the applicant and other interested persons to notify 
whether the applicant or other interested persons wish the ACCC to hold a pre-
determination conference in relation to this draft determination.1 Alternatively, the 
applicant or interested parties may make written submissions to the ACCC in relation 
to this draft determination. Written submissions must be received by 31 March 2004. 

If the applicant or an interested party notifies the ACCC in writing within 14 days of 10 
March 2004 that it wants the ACCC to hold a conference, the ACCC will hold a 
conference, at a time and place to be notified. The applicant, interested parties who 
receive a copy of the draft determination and any other interested parties whose 
presence the ACCC considers appropriate are entitled to participate in the conference.   

Following the conference, the ACCC will take into account relevant issues raised at the 
conference, and any related submissions, and will issue a final determination. If no 
conference is called or written submissions received, then this draft determination will 
become the final determination.   

A person dissatisfied with the final determination may apply to the Australian 
Competition Tribunal for its review.   

                                                 
1  For the purposes of the conference, an interested person is a person who has notified the Commission 

in writing that the person, or a specified unincorporated association of which the person is a member, 
claims to have an interest in the applications and the Commission is of the opinion that the interest is 
real and substantial.   
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4. Hydro Tasmania Metering 

4.1 Background 

Metering 

Meters measure and records the flow of electrical energy. By measuring the electricity 
flowing through participants’ metering points, the amount of electricity produced and 
consumed can be determined and financial settlements can be effected. For this reason, 
metering is fundamental to the efficient functioning of both wholesale and retail 
electricity markets. It is also important for a network based system in which suppliers 
of the energy consumed by any particular purchaser cannot be identified. 

Chapter 7 of the code sets out the rights and obligations of code participants with 
respect to metering. The relevant code participants are local network service providers, 
market customers (in respect of any metering point through which they purchase any 
market load or sell any second-tier load), market generators and metering providers. 

Tasmania’s NEM-entry 

In November 2001, the ACCC authorised changes to the code to facilitate Tasmania’s 
entry to the NEM. The code changes were derogations to allow for specific standards 
and arrangements to apply in Tasmania during the transition period.  

In preparation for Tasmania’s entry to the NEM, Hydro has embarked on a program of 
upgrading its metering installations to meet code obligations. The code requires 
generators to have code compliant metering in order to participate in settlement of the 
NEM. If the proposed metering upgrades are delayed, the affected generators will not 
be permitted to participate in the market until the required metering works are 
completed. 

4.2    Issues for the ACCC  

The ACCC must consider whether any anti-competitive detriment arises from allowing 
a NEM participant to have metering installations of a lesser standard. Further, if any 
such anti-competitive detriment arises, the ACCC must consider if sufficient public 
benefits exist to justify authorisation being granted. 

4.3   What the applicant says 

As outlined above, Hydro’s current work program reflects an intention to ensure all its 
metering installations are code compliant at the date of NEM-entry. However, Hydro 
has sought a transitional derogation under Chapter 8 of the code, should its metering 
installation program slip. This would exempt any metering installations that have not 
been upgraded by that deadline from the relevant provisions of the code for a maximum 
period of 12 months after Tasmania enters the NEM. 
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Therefore, the derogation sought by Hydro can be seen as providing insurance against 
delays in its metering installation program from factors that are outside of its control. 

The effect of the proposed derogation would be to allow existing metering installations, 
which either fail or can not be demonstrated to meet current code accuracy 
requirements, to be used for NEM settlement provided the metering installations meet a 
lesser accuracy standard. 

Hydro’s proposed derogation will also ensure that there will be NEM compliant 
metering in place in Tasmania at the time of the commencement of retail contestability, 
which will occur approximately 12 months after NEM-entry. In addition, Hydro has 
included further safeguards by incorporating provisions in the derogation to require 
monitoring and reporting progress on its upgrade program.  

NECA believes that the proposed derogation is a sensible and precautionary measure. 
 

4.4    What the interested parties say 

The ACCC did not receive any submissions from interested parties. 
 

4.5   ACCC’s considerations 

The purpose of derogations is to enable intending code participants to conduct an 
orderly transition to provisions of the code from state and territory based arrangements.  

In previous determinations, the ACCC expressed concerns that transitional 
arrangements may become entrenched and prevent the development of market based 
solutions to transitional problems the derogations are designed to overcome. However, 
the ACCC considers this derogation intends to facilitate the transition to the code 
arrangements, rather than entrench existing market structures or rules divergent from 
principles of the NEM. 

The ACCC acknowledges that there is a financial risk involved in allowing tolerances 
on metering accuracy to exceed those in the code. However, it also recognises that 
metering derogations have been provided to other jurisdictions to allow for an orderly 
transition to the metering arrangements in the NEM. If the metering provisions outlined 
in chapter 7 of the code were enforced from NEM-entry, some existing Tasmanian 
metering may be in breach of the code’s requirements and the immediate costs to the 
market could be considerable. Accordingly, the ACCC accepts that there is a need for 
metering derogations during a transitional period. 

The ACCC considers that the proposed derogation, which exempt any metering 
installations that have not been upgraded for a maximum of 12 months after 
Tasmania’s entry to the NEM, provide a necessary but not excessive time period to 
upgrade the meters to the required standard. 

The ACCC notes that the proposed derogation is comparable to metering derogations 
for generators in Queensland and South Australia during the first 12 months following 
the NEM-entry for these jurisdictions. Further, the ACCC notes that if Hydro 
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completes its metering upgrades prior to Tasmania’s NEM-entry, the derogation may 
not take effect. 

Overall, the ACCC considers that any anti-competitive detriments associated with the 
proposed derogation are likely to be minimal and are outweighed by the public benefits 
associated with a smooth transition to a deregulated market in Tasmania. 
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5. Draft Determination 

On 16 December 2003 the ACCC received applications for authorisation (Nos A90898, 
A90899 and A90900) of amendments to the code. The applications were submitted by 
NECA on behalf Hydro. 

Hydro is currently preparing for Tasmania’s entry to the NEM in May 2005. It has 
embarked on a major program of upgrading its metering installations. Hydro is seeking 
a transitional derogation under Chapter 8 of the code should its metering program slips. 
The derogation would exempt any metering installations that have not been upgraded at 
the time of Tasmania’s entry to the NEM from the relevant metering provisions of the 
code for a maximum period of 12 months. 

The applications were made under sub-sections 88 (1) and 88 (8) of the TPA to: 

 make or give effect to a contract or arrangement, or arrive at an understanding, 
where a provision of that proposed contract, arrangement or understanding would 
be, or might be, an exclusionary provision within the meaning of section 45 of the 
TPA (Form A); 

 make or give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the TPA 
(Form B); and 

 engage in conduct that constitutes or may constitute the practice of exclusive 
dealing, within the meaning of section 47 of the TPA (Form E). 

For the reasons outlined in chapter 4 of this draft determination, the ACCC considers 
that the arrangements and conduct set out in the Hydro derogation for which 
authorisation is sought under subsection 88 (1) and 88 (8) of the TPA: 

 are likely to result in a benefit to the public which outweighs the potential detriment 
from any lessening of competition that would result if the proposed conduct or 
arrangements were made, or engaged in 

 are likely to result in such a benefit to the public that the proposed conduct or 
arrangements should be allowed to take place or be arrived at. 

The ACCC is also satisfied that, in all the circumstances, the conduct for which 
authorisation is sought under subsection 88 (8) of the TPA in respect of proposed 
conduct to which subsections 47 (6) and (7) apply would be likely to result in such a 
benefit to the public that it should be allowed to take place. 

The ACCC is also satisfied that, in all the circumstances, the conduct for which 
authorisation is sought under subsection 88 (1) of the TPA in respect of provisions 
which may be exclusionary provisions would be likely to result in such a benefit to the 
public that it should be allowed to be made and given effect to. 
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The ACCC therefore proposes, subject to any pre-determination conference requested 
pursuant to section 90A of the TPA, to grant authorisation to applications A90898, 
A90899 and A90900. The Commission proposes to limit the period of the 
authorisations to which is the earlier of: 

a) the day on which the last of the metering installations referred to complies with 
the provisions of clauses S7.2.2 and S7.2.3 of schedule 7.2 of the code; or 

b) the day being 12 months after Tasmania’s NEM-entry. 




