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Summary 

The applications 
On 21 October 2002 the Sisters of Charity Health Service Limited (the Sisters of Charity) 
lodged applications A30216 and A30219 with the Australian Competition and Consumer 
Commission (the Commission). 

The authorisation process 
A key objective of the Trade Practices Act 1974 (the Act) is to prevent anti-competitive 
arrangements or conduct, thereby encouraging competition and efficiency in business, 
resulting in greater choice for consumers in price, quality and service. 

The Act, however, recognises that competition may not always be consistent with the most 
efficient outcome.  It therefore allows the Commission to grant immunity from legal action 
for anti-competitive conduct in certain circumstances.  One way in which parties may obtain 
immunity is to apply to the Commission for what is known as an ‘authorisation’.   

Broadly, the Commission may ‘authorise’ businesses to engage in anti-competitive 
arrangements or conduct where it is satisfied that the public benefit from the arrangements or 
conduct outweighs any public detriment. 

The Commission conducts a comprehensive public consultation process before making a 
draft decision and ultimately a final decision to grant or deny authorisation.  

The proposed arrangements 
Authorisation is sought for a proposed agreement between: 

• the Sisters of Charity; 

• Mercy Health and Aged Care (Mercy Health); and  

• the Holy Spirit Care Services (Holy Spirit Services), 

to collectively negotiate Hospital Purchaser Provider Agreements (HPPAs) with health funds, 
to collectively negotiate with the Repatriation Commission (RC) and to collectively negotiate 
the purchase of a range of goods and services from suppliers.  The parties propose that they 
be able to collectively boycott health funds, the RC and suppliers. 

Generally speaking, “collective negotiation” describes arrangements where a number of 
businesses form a group to jointly negotiate terms of trade (including price) with a supplier or 
acquirer of goods or services.  Absent authorisation, collective negotiating amongst 
competitors is likely to raise concerns under the competition provisions of the Act.   

The HPPA network (which would also negotiate with the RC) is proposed to initially consist 
of four private hospitals owned by the Sisters of Charity, two private hospitals owned jointly 
by it and either Mercy Health or Holy Spirit Services and one hospital owned by the Sisters 
of Charity Congregation.  These hospitals are located in New South Wales, Victoria, 
Queensland and Tasmania. 

The joint purchasing network is proposed to initially consist of fifteen healthcare facilities 
(including the eight private hospitals noted above) owned by the Sisters of Charity or owned 
jointly by it and either Mercy Health or Holy Spirit Services.  
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It is also proposed that facilities owned by one of the three parties to the application may join 
either network, subject to conditions, and that any other Catholic religious, charitable or 
community based organisation may join either networks, subject to conditions.  In particular, 
it is proposed by the parties that the addition of any organisation must not increase the 
combined market share of either network in any relevant market above 40 per cent. 

The Commission issued a draft determination on 21 August 2003 proposing to grant the 
application except as regards the addition of members to the HPPA network. 

Assessment of public benefit and public detriment from lessening of competition 

The Commission considers that allowing the seven private hospitals initially participating in 
the HPPA network, as well as any additional members, to collectively bargain without the 
ability to collectively boycott would generate public benefits in the form of transaction cost 
savings, with minimal public detriment.  It therefore authorises this aspect of the applications. 

However, the Commission only grants authorisation to five of the private hospitals in the 
HPPA network to collectively boycott (ie agree to jointly refuse to deal with) health funds 
and the RC.   

• Four of these are wholly owned by the Sisters of Charity Health Service and therefore, as 
related companies, are lawfully able to agree to refuse to deal with health funds and the 
RC anyway.  This group includes the Mater Hospital, North Sydney.   

• The fifth hospital – St Vincent’s Private Hospital, Sydney – is a Sisters of Charity 
hospital, although it is not owned by Sisters of Charity Health Service.  For historical 
reasons, it is owned directly by the Sisters of Charity Congregation.   

In June 2002, the ACCC granted authorisation to St Vincent’s Private Hospital and Mater 
Hospital, North Sydney to operate as one economic entity – in effect, to merge – although 
they legally remain separate entities. 

Given the 2002 authorisation, St Vincent’s and Mater may lawfully agree to refuse to deal 
with health funds and the RC.  As indicated above, Mater and the three other private 
hospitals owned by the Sisters of Charity Health Service may also lawfully do this.   

In practice, a situation could readily arise where all seven hospitals each (lawfully) 
boycott the same health fund at the same time, but technically in two groups (ie St 
Vincent’s and Mater, and Mater and the other three hospitals).  However, the relevant 
health fund may perceive that all funds are (unlawfully) acting as one group.  This 
possibility may result in St Vincent’s being unwilling to risk exercising its legal right to 
participate in a collective boycott with Mater, North Sydney, thereby undermining an 
aspect of the 2002 authorisation. 

Consequently, the Commission considers it appropriate to recognise a public benefit in 
ensuring that a later authorisation decision does not unreasonably hinder the ability of 
parties to an earlier authorisation to exercise their legal rights under that authorisation.  
This public benefit arises as regards St Vincent’s Private Hospital. 

The Commission emphasises that the general scope of this public benefit is limited.  In 
particular, potentially, it might only arise in unique circumstances such as the current 
case. 
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The Commission is satisfied that allowing St Vincent’s Private Hospital to participate in 
collective boycotts with the four Sisters of Charity Health Service hospitals would not 
generate public detriment as it is already authorised to do this with Mater, and the 
remaining three hospitals are in different geographic markets. 

• The Commission was not satisfied that a public benefit would arise from allowing the 
remaining two hospitals in the HPPA network to participate in collective boycotts.  In 
particular, it considers that the public benefit (transactions cost savings) arising from 
allowing collective negotiations to proceed does not also arise from allowing these two 
hospitals to engage in collective boycotts. 

 
The Commission considers that the joint purchasing network would also generate a public 
benefit in the form of transaction cost savings.  Given the likelihood that the joint purchasing 
network would have only a small share of the relevant markets, the Commission considers 
that the network would generate minimal public detriment. Consequently, it grants 
authorisation to the joint purchasing network to collectively negotiate with suppliers 
(including the ability to collectively boycott). 

Authorisation is granted for five years for: 

• the HPPA network to collectively negotiate with health funds and the RC; 
 
• the four private hospitals owned by the Sisters of Charity Health Service and St Vincent’s 

Private Hospital, Sydney to collectively boycott health funds and the RC; 
 
• the joint purchasing network to collectively negotiate with (and collectively boycott) their 

suppliers; 
 
• the HPPA and joint purchasing networks to be expanded, subject to certain conditions 

(for example, that the network not comprise more than 40 per cent of a relevant market).  
This does not allow the number of private hospitals able to collectively boycott health 
funds and the RC to increase; and 

 
• for the members of the HPPA and joint purchasing networks to exchange fee, cost, price 

and other information. 
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List of abbreviations 
 
the Act Trade Practices Act 1974 
AHIA Australian Health Insurance Association 
AHSA Australian Health Service Alliance 
The Arrangements The HPPA and purchasing networks for 

which authorisation is sought. 
ARHG Australian Regional Health Group 
DVA Department of Veterans’ Affairs 
Holy Spirit Services Holy Spirit Care Services Limited 
HPPA Hospital Purchase Provider Agreement 
Mercy Health  Mercy Health and Aged Care Inc 
NHA National Health Act 1953 
RC Repatriation Commission 
RPPS Repatriation Private Patient Scheme 
Sisters of Charity Sisters of Charity Health Service Limited 
VEA Veterans’ Entitlements Act 1986 
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1. Introduction 

1.1 The Australian Competition and Consumer Commission (the Commission) is the 
Commonwealth agency responsible for administering the Trade Practices Act 1974 
(the Act).  A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for 
consumers in price, quality and service. 

1.2 The Act, however, allows the Commission to grant immunity from legal action for 
anti-competitive conduct in certain circumstances. 

1.3 One way businesses may obtain immunity is to apply for what is known as an 
‘authorisation’ from the Commission.  Broadly, the Commission may ‘authorise’ 
businesses to engage in anti-competitive conduct where it is satisfied that the public 
benefit from the conduct outweighs any public detriment. 

1.4 The Commission conducts a comprehensive public consultation process before 
making a decision to grant or deny authorisation. 

1.5 Upon receiving an application for authorisation, the Commission invites interested 
parties to lodge submissions outlining whether they support the application or not, and 
their reasons for this. 

1.6 The Act requires that the Commission then issue a draft determination in writing 
either proposing to either grant the application (in whole, in part or subject to 
conditions) or deny the application.  In preparing a draft determination, the 
Commission will take into account any submissions received from interested parties. 

1.7 Once a draft determination is released, the applicant or any interested party may 
request that the Commission hold a conference.  A conference provides interested 
parties with the opportunity to put oral submissions to the Commission in response to 
a draft determination.  The Commission will also invite interested parties to lodge 
written submissions on the draft. 

1.8 The Commission then reconsiders the application, taking into account the comments 
made at the conference (if one is requested) and any further submissions received, and 
issues a written final determination. 

The applications 

1.9 The Sisters of Charity Health Service Limited (Sisters of Charity) lodged applications 
A30216 and A30219 with the Commission on 21 October 2002.  Authorisation is 
sought for a proposed agreement between: 

• the Sisters of Charity; 

• Mercy Health and Aged Care (Mercy Health); and  

• the Holy Spirit Care Services (Holy Spirit Services), 
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to collectively negotiate Hospital Purchaser Provider Agreements (HPPAs) with 
health funds, to collectively negotiate with the Repatriation Commission (RC)1 and to 
collectively negotiate the purchase of a range of goods and services from suppliers.  
The parties propose that they be able to collectively boycott health funds, the RC and 
suppliers. 

1.10 The parties to the agreement are the national governing bodies of a number of 
Catholic health and aged care facilities in Australia. 

The Sisters of Charity Health Service Ltd (the Sisters of Charity) 

1.11 The Congregation of the Sisters of Charity is a congregation of nuns, founded in 
Ireland in 1815 within the Roman Catholic Church.  The congregation is a voluntary, 
unincorporated association governed by a constitution and the code of Canon Law. 

1.12 In Australia, the congregation runs 20 health, aged care and research facilities in 
Queensland, New South Wales, Victoria and Tasmania through the Sisters of Charity 
Health Service Limited (the Sisters of Charity). 

Mercy Health and Aged Care Inc (Mercy Health) 

1.13 The Sisters of Mercy Congregation was founded in Dublin in 1831 and established a 
presence in Perth in 1846 and later in Melbourne in 1857.  The Sisters of Mercy 
Congregation is involved in education, health and aged care, social welfare and parish 
ministries in Victoria.   

1.14 In 1995, the Sisters of Mercy Congregation Council established an incorporated body, 
Mercy Health and Aged Care Inc (Mercy Health) to conduct their health facilities and 
aged care services. 

1.15 Mercy Health operates 10 facilities in Victoria including public hospitals, private 
hospitals, mental health services, aged care facilities and community and palliative 
care services.   

Holy Spirit Care Services Limited (Holy Spirit Services) 

1.16 The Holy Spirit Missionary Sisters is a congregation of religious women.  The Holy 
Spirit congregation was founded in the Netherlands in 1889 and established a 
presence in Brisbane in 1944. 

1.17 In June 2000, Holy Spirit Care Services Limited (Holy Spirit Services) was 
established to facilitate management of the Holy Spirit Sisters’ health facilities and to 
progress partnership arrangements with the Sisters of Charity. 

Draft determination 

1.18 On 21 August 2003, the Commission issued a draft determination, which is outlined 
in Chapter 7. 

                                                 
1   Sisters of Charity letter to the Commission, 28 November 2003, p1. 
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Interim authorisation  

1.19 On 21 August 2003, when it issued its draft determination, the Commission also 
granted interim authorisation to: 

• the initial members of the HPPA network plus Mount Alvernia Hospital in 
Bendigo to collectively negotiate with health funds and the RC but without the 
ability to collectively boycott; and 

• the joint purchasing network plus additional Catholic health facilities that may 
join the joint purchasing network in the future to collectively negotiate with 
suppliers including the ability to collectively boycott, 

effective until the date the final determination comes into effect. 

1.20 Interim authorisation did not extend to the addition of other private Catholic hospitals 
to the HPPA network under clause 5.3 of the proposed agreement. 

Pre-determination conference 

1.21 In accordance with section 90A of the Act, the Australian Health Insurance 
Association requested that a pre-determination conference be held in relation to the 
draft determination. 

1.22 The conference was held in Canberra on 23 September 2003.  A number of 
organisations were represented at the conference including the Sisters of Charity, the 
Australian Health Insurance Association, Australian Health Service Alliance, the 
Repatriation Commission, the Commonwealth Department of Health and Ageing and 
other private health insurers and private hospital groups.  A record of conference 
proceedings is available from the Commission’s Public Register. 

Chronology 
1.23 The Commission’s consideration of applications for authorisation A30216 and 

A30219 is summarised in Table 1.1 below. 

Table 1.1: Chronology 
Date Action 
21 October 2002 Applications for authorisation received from 

the Sisters of Charity.   

8 November 2002 Letters seeking comment on the applications 
for authorisation sent to interested parties.  
The closing date for submissions was 
6 December 2002. 

16 December 2002 The Commission sought a submission from 
the Sisters of Charity in response to issues 
raised by interested parties. 

17 January 2003 Received response to interested party 
submissions from the Sisters of Charity. 
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Table 1.1: Chronology 
Date Action 
21 August 2003 The Commission issues a draft determination 

proposing to grant authorisation for five 
years. 

The Commission granted interim 
authorisation to certain aspects of the 
applications for authorisation until the final 
determination comes into effect. 

12 September 2003 Submission received from the Sisters of 
Charity in response to the draft 
determination. 

23 September 2003 Pre-determination conference held in 
Canberra. 

25 September 2003 Record of the pre-determination conference 
sent to interested parties.  The closing date 
for final submissions following the 
conference was 20 October 2003. 

7 November 2003 Requested further information from the 
Sisters of Charity in relation to issues raised 
in submissions. 

1 December 2003 Received information and revised draft 
Heads of Agreement from the Sisters of 
Charity. 

5 March 2004 Final determination issued. 
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2. The applications 
 
2.1 On 21 October 2002 the Sisters of Charity lodged applications A30216 and A30219 

with the Commission.   

2.2 Application A30216 was made under subsection 88(1) of the Act to make and give 
effect to a contract, arrangement, or arrive at an understanding, a provision of which 
would have the purpose, or would have or might have the effect, of substantially 
lessening competition within the meaning of section 45 of the Act.2 

2.3 Application A30219 was made under sub section 88(1) of the Act to make and give 
effect to a contract or arrangement, or arrive at an understanding, where a provision of 
the proposed contract, arrangement or understanding would be, or might be, an 
exclusionary provision within the meaning of section 45 of the Act.3 

2.4 The Sisters of Charity lodged applications A30126 and A30219 on behalf of itself, 
Mercy Health, Holy Spirit Services and the health care facilities listed at 
Attachment A to the determination. 

2.5 Both applications seek to extend authorisation to future parties to the arrangements 
pursuant to section 88(10) of the Act. 

2.6 Specifically, the Sisters of Charity seek authorisation for an agreement among the 
following Catholic health groups: 

• the Sisters of Charity; 

• Mercy Health; and 

• Holy Spirit Services, 

to collectively negotiate HPPAs with health funds, to collectively negotiate with the 
Repatriation Commission and to collectively negotiate the purchase of a range of 
goods and services from suppliers.  The parties propose that they be able to 
collectively boycott health funds, the Repatriation Commission and suppliers. 

Joint negotiation of Hospital Purchase Provider Agreements 

Initial members 

2.7 The proposed agreement between the Sisters of Charity, Mercy Health and Holy 
Spirit Services provides for the joint negotiation of HPPAs with health funds and joint 
negotiations with the Repatriation Commission by several private hospitals.  This 
network is referred to as the HPPA network in this determination.  The HPPA 
network would be able to collectively boycott health funds and the Repatriation 
Commission. 

2.8 Private health insurance funds may enter into HPPAs with hospitals under which the 
hospitals provide medical and related services to fund members at agreed rates of 

                                                 
2   This application has also been considered as an application under the Competition Code. 
3   Ibid. 
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contribution from health funds.4  HPPAs may eliminate out-of-pocket hospital 
expenses for patients or permit a pre-determined patient co-payment.   

2.9 The HPPA network will initially comprise seven private health facilities located 
across NSW, Victoria, Queensland and Tasmania, namely: 

• the following facilities owned by Sisters of Charity: 

− the Mater Hospital in North Sydney – an acute private hospital with 195 beds; 

− St Vincent’s Hospital in Launceston – a 92 bed hospital; 

− St Vincent’s Hospital in Toowoomba – a 204 bed hospital; and 

− Mt Olivet Community Services in central Brisbane – a 178 bed hospital for 
rehabilitation, medical and palliative care;  

• the following facilities half-owned by Sisters of Charity: 

− St Vincent’s and Mercy Private Hospital– a 430 bed hospital located in central 
Melbourne.  Mercy Health owns the other half; and 

− The Holy Spirit Northside Private Hospital – a 162 bed private hospital in 
northern Brisbane.  Holy Spirit Services owns the other half; and 

• St Vincent’s Private Hospital.  This hospital is an acute private hospital of 250 
beds located in central Sydney.  It is operated directly by the (unincorporated) 
Sisters of Charity congregation (as opposed to the Sisters of Charity Health 
Services Ltd).5   

Additional members 

2.10 Any organisation that is owned or controlled by the Sisters of Charity, Mercy Health 
or Holy Spirit Services is automatically eligible to join the HPPA network subject to, 
in particular, ‘the addition of the organisation not increasing the combined market 
share of the HPPA network in any relevant market above forty per cent.’6  The 
Commission understands that the only additional private hospital that would be 
eligible to join the HPPA network under this provision would be Mount Alvernia 
Mercy Hospital in Bendigo – a 132 bed private hospital owned by Mercy Health.7 

2.11 In addition, any private hospital may apply to join the HPPA network provided that, 
in particular: 

• it is operated by a religious, charitable, or community based organisation affiliated 
with an entity forming part of the Catholic Church; and 

                                                 
4   Section 73BD of the National Health Act 1953. 
5   Sisters of Charity supporting submission to the applications, 18 October 2002, p6. 
6   Clause 5.3, proposed Heads of Agreement between Sisters of Charity, Mercy Health and Holy Spirit 

Services.   The remaining conditions are that the organisation agree to abide by the terms of the proposed 
Heads of Agreement and any conditions of Authorisation; and that the ACCC makes any necessary variation 
to the Authorisation to allow the organisation to join. 

7   Sisters of Charity supporting submission to the applications, 18 October 2002, p20-21. 
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• the addition of the hospital would not increase the combined market share of the 
HPPA Network in any relevant market above forty per cent.8 

The Repatriation Commission 

2.12 It is also proposed that the HPPA network jointly negotiate with the Repatriation 
Commission.9 

2.13 The Repatriation Commission: 

Purchases hospital services for the treatment of veterans in the public and private sectors throughout 
Australia.  These range from publicly owned, publicly managed hospitals through independent and 
corporately owned private hospitals, to not-for-profit and charitable hospitals.10 

2.14 The Repatriation Commission’s processes are described at paragraph 3.43. 

Joint purchasing group 

Initial members  

2.15 In addition, the Sisters of Charity, Mercy Health and Holy Spirit Services propose to 
establish a network to jointly purchase of a variety of goods and services.  This 
network is referred to as the joint purchasing network in this determination.  The 
joint purchasing network would be able to collectively boycott suppliers. 

2.16 Specifically, the joint purchasing network will initially comprise the following 
facilities located across NSW, Queensland, Victoria and Tasmania, namely: 

• the following facilities owned by Sisters of Charity: 

- the Mater Hospital in North Sydney; 

- St Vincent’s Hospital in Launceston; 

- St Vincent’s Hospital in Toowoomba; 

- Mt Olivet Hospital in central Brisbane; 

- St Vincent’s Hospital in central Sydney – a public hospital and principal 
teaching facility; 

- Sacred Heart Hospice in Sydney – provides in-patient palliative care; 

- St Joseph’s Hospital in western Sydney – a 77 bed public hospital which 
provides palliative care, acute care rehabilitation and medical rehabilitation; 

                                                 
8   Clause 5.3, proposed Heads of Agreement between Sisters of Charity, Mercy Health and Holy Spirit 

Services.   An additional condition is that the organisation must hold ACHS (Aged Care Standards or 
Accreditation  Agency) or other equivalent accreditation which is acceptable to the Network Committee; and 
it must be an aged care, research or community facility or undertakes activities with a significant focus on 
providing accommodation and/or services to the sick and needy.  The additional conditions noted in footnote 
6 also apply. 

9  Sisters of Charity letter to the Commission, 28 November 2003, p1. 
10  Department of Veterans’ Affairs submission to the Commission, 6 December 2002, p1. 
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- St Joseph’s Village in Sydney – an aged care facility which provides self-care 
units and serviced apartments; 

- St Vincent’s Hospital in central Melbourne – a major public teaching hospital 
of approximately 380 beds; 

- Caritas Christi Hospice in central Melbourne – a 70 bed facility which 
provides palliative and aged care services; 

- Prague House in Melbourne – a 32 bed residential aged care facility for men; 
and 

- St George’s Health Services in Melbourne – operates three residential aged 
care, rehabilitation and acute aged psychiatry facilities, providing a total of 89 
beds; and 

• St Vincent’s Private Hospital in central Sydney, which is owned by the Sisters of 
Charity Congregation; 

• the following facilities half-owned by Sisters of Charity: 

- St Vincent’s and Mercy Private Hospital in Melbourne – with Mercy Health 
owning the other half; and 

- The Holy Spirit Northside Private Hospital in Brisbane – with Holy Spirit 
Services owning the other half. 

2.17 The proposed joint purchasing network will collectively negotiate the acquisition of 
any goods and services required by the members of the network.  In practice, the 
Sisters of Charity expect that the network would acquire: 

• medical and surgical supplies; 

• general supplies, including stationery and furniture; 

• capital equipment, including diagnostic equipment; 

• pharmaceuticals; 

• cleaning services; 

• catering services; 

• security and maintenance services; 

• banking services; 

• insurance services; 

• telecommunications services; and 
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• legal services.11 

Additional members 

2.18 The proposed agreement provides that the following medical research institutes under 
the care of the Sisters of Charity may automatically join the joint purchasing network: 

• the Garvan Institute of Medical Research in Sydney; 

• Victor Chang Cardiac Research Institute in Sydney; and 

• St Vincent’s Institute of Medical Research in Melbourne.12 

2.19 In addition, any organisation that meets the conditions outlined at paragraph 2.10 may 
also join the joint purchasing network.  The Sisters of Charity submits that, in addition 
to Mount Alvernia Mercy Hospital, Bendigo, the following facilities would be able to 
join the joint purchasing network: 

• Mercy Hospital for Women in central Melbourne – a 229 bed specialist public 
hospital owned by Mercy Health dedicated to the treatment of women’s health, 
childbirth and infant health; 

• Werribee Mercy Hospital in south-western Melbourne – a 180 bed public hospital 
owned by Mercy health which offers general and psychiatric services; 

• Rice Village in Geelong, Victoria – a retirement centre owned by the Mercy 
Health; 

• Tullamore Mercy in Montrose – an aged care centre owned by Mercy Health; 

• Eventide Mercy aged care centre in Colac in south-western Victoria owned by 
Mercy Health; 

• Mercy Hospice in the western suburbs of Melbourne – a facility owned by Mercy 
Health which provides medical treatment to terminally ill patients; 

• Bethlehem Home for the Aged in Bendigo – an aged care residential facility 
owned by Mercy Health; 

• The O’Connell Centre in Melbourne – an early parenting centre owned by Mercy 
Health; and 

• Holy Spirit Home Limited, Brisbane – an accommodation and nursing home care 
facility for retired persons owned by Holy Spirit Services.13 

2.20 Finally, any organisation that meets the conditions outlined at paragraph 2.11 may 
also join the purchasing network. 

                                                 
11  Sisters of Charity supporting submission to the applications, 18 October 2002, p2. 
12  Clause 5.1, proposed Heads of Agreement.  The research institutes must also agree to abide by the terms of 

the proposed Heads of Agreement, any conditions of authorisation and any terms imposed by the Network 
Committee. 

13  Sisters of Charity supporting submission to the applications, 18 October 2002, pp20-21. 
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2.21 The proposed Heads of Agreement establishing the HPPA and joint purchasing 
networks is provided at Attachment B to this determination.  The HPPA and joint 
purchasing networks are referred to in this determination collectively as the 
Arrangements. 

2.22 Figures 2.1 and 2.2 below summarise the ownership/management structure of the 
initial health facilities participating in the Arrangements. 

The negotiation process – HPPA and joint purchasing networks 

2.23 Negotiations by the HPPA and joint purchasing networks will be conducted via a 
common agent, appointed by a network committee (see below).  The Sisters of 
Charity will be the first agent appointed by the network committee. 

2.24 In addition, the proposed agreement provides that negotiations will occur exclusively 
through the agent.14  Health facilities will be required to purchase all or a proportion 
of their requirements from certain suppliers. 

The network committee 

2.25 The members of the network committee will include a representative of each 
participating facility as well as a representative of the agent for the purchasing 
network and the HPPA network.   

2.26 The network committee will make decisions regarding: 

• membership of the HPPA and joint purchasing networks; 

• rules and procedures for the operation of the HPPA and joint purchasing 
networks; 

• selection, appointment and removal of the common agent, determining the scope 
of the agent’s role and reviewing performance of the agent; and 

• monitoring ongoing compliance with the Authorisation.15 

Role of the common agent 

2.27 The proposed agreement provides that the common agent would: 

• manage the collection, presentation and distribution of all information on behalf of 
participating facilities which must be provided to health funds; 

• conduct negotiations with health funds for HPPAs on behalf of participating 
facilities.  In this regard, the agent may enter into a contract with a health fund on 
behalf of one or more of the facilities or may procure a HPPA between a facility 
and a fund; 

• manage the collection, distribution and exchange of cost, price and fee and other 
information between the facilities; 

                                                 
14  Clause 9 of the draft Heads of Agreement, p6. 
15  Clause 7 of the proposed Heads of Agreement, p6. 
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• negotiate contracts for the acquisition of goods and services by the facilities; and 

• may enter into such contracts on behalf of the facilities.16 

2.28 In addition, the functions of the agent will also include: 

• facilitation of information provided to and collected from facilities; 

• budgeting and incurring necessary costs and setting the facilities’ contributions to 
those costs; and 

• arranging collection of each facility’s contributions towards payment of the costs 
of the agent and the network.17 

Termination of membership of the HPPA and joint purchasing networks 

2.29 The proposed agreement provides that a facility may, at any time, resign from the 
HPPA and joint purchasing networks by providing one month’s written notice to the 
network committee.18    

                                                 
16  Clause 8 of the proposed Heads of Agreement, p6. 
17  Clause 8.5 of the proposed Heads of Agreement, p6. 
18  Clause 6.3 of the proposed Heads of Agreement, p5. 
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Figure 2.1: Ownership/management structure of the HPPA network – initial members19 
 
 
 

                                                 
19  Figure 2.1 compiled by the Commission from the Sisters of Charity supporting submission to the applications, 

18 October 2002, Annexure A. 
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Figure 2.2: Ownership/management structure of the joint purchasing network – initial 
members20 
 

 
 

 

                                                 
20  Ibid. 
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3 Background 

Reason for application for authorisation 

3.1 The Sisters of Charity submit that they propose to enter into the Arrangements with 
the Sisters of Mercy and Holy Spirit Congregation health organisations because these 
organisations closely reflect their own Catholic values and mission.   

3.2 Before the draft determination, the Sisters of Charity submitted that they have sought 
authorisation of the Arrangements, rather than consider merging the facilities, as a 
means of obtaining the benefits of increased integration amongst the health facilities, 
whilst permitting the separate existence and unique mission of the three congregations 
to remain.21  They also submitted that existing Canon and civil law requirements 
inhibit the facilities from simply merging their operations.22  However, following the 
draft determination the Sisters of Charity advised that the parties to the Arrangements 
are working towards a situation in which a full merger would be possible.23 

HPPA network – initial members  

3.3 The major specialities of each of the hospitals participating in the Arrangements and 
the competitors of these facilities are outlined below.  This information has been 
supplied by the Sisters of Charity.24 

St Vincent’s Private Hospital, Sydney 

3.4 St Vincent’s Private Hospital is an acute private hospital of 250 beds, located on a 
multi-facility campus adjacent to St Vincent’s (Public) Hospital and St Vincent’s 
Clinic.  Specialist services are provided in all major fields of medicine and surgery, 
except obstetrics and paediatrics.   

3.5 St Vincent’s Private Hospital predominately attracts patients from the eastern and 
northern suburbs of Sydney, with more than 50 per cent of admissions from patients 
in those areas.  However, as the facility is also a tertiary level hospital, it also attracts 
patients from all over New South Wales. 

Mater Hospital North Sydney 

3.6 The Mater Hospital, located in North Sydney, is an acute private hospital with 195 
beds.  The core services of offered at the hospital are orthopaedics, maternity, 
women’s health, cancer care, and heart lung and vascular. 

3.7 The Mater Hospital attracts 70 per cent of admissions from patients in the north 
Sydney region. 

St Vincent’s Hospital, Launceston 
3.8 St Vincent’s Hospital Launceston has 92 beds.  The major specialities of the hospital 

include orthopaedics, urology, gastroenterology, plastics and palliative care.  It has a 
                                                 
21  Sisters of Charity supporting submission to applications, 18 October 2002, p25. 
22  Ibid, p3. 
23  Sisters of Charity submission to the Commission, 10 October 2003, p4. 
24  The Sisters of Charity supporting submission to the applications, 18 October 2002. 
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catchment population of approximately 100 000, primarily from the northern region 
of Tasmania, although it draws some patients from the north-west and east coasts as 
well as the Bass Strait islands. 

St Vincent’s Hospital, Toowoomba 

3.9 The hospital is located in Toowoomba on the Darling Downs in Queensland.  It has 
204 beds and provides a wide range of specialist, allied health, diagnostic and nursing 
support services, including: 

• Obstetrics; 

• Orthopaedics; 

• Opthamology; 

• Oncology and palliative care; 

• Medical, theatre and day surgery; and 

• Paediatrics. 

3.10 St Vincent’s Hospital (Toowoomba) has a catchment area of approximately 370 000 
people, primarily located in Toowoomba and the surrounding Darling Downs area. 

Mount Olivet Community Services, Brisbane 

3.11 Mount Olivet Hospital provides aged, extended and palliative care located on the edge 
of Brisbane’s central business district.  It provides some 500 residential aged care 
beds and 178 hospital beds for rehabilitation, medical and palliative care.  Mount 
Olivet Hospital is also contracted to provide services to the public sector.  The break 
up of work is: 15 per cent private; 64 per cent public; and 21 per cent Department of 
Veterans’ Affairs. 

St Vincent’s and Mercy Private Hospital, Melbourne 

3.12 St Vincent’s and Mercy Private Hospital is a 430 bed private hospital which operates 
across two campuses, situated in Fitzroy and East Melbourne.  As previously 
mentioned, it is a joint venture between the Sisters of Charity and Mercy Health and 
Aged Care. 

3.13 The hospital offers predominately acute health services.  Major specialities include 
cardiac surgery, cardiology, neurosurgery, vascular surgery, orthopaedics, obstetrics, 
gynaecology, ophthalmology and general surgery.  It services the Melbourne 
metropolitan region and the state of Victoria. 

Holy Spirit Northside Private Hospital, Brisbane 

3.14 As previously mentioned, Holy Spirit Northside Hospital is a new private hospital 
joint venture between the Sisters of Charity and Holy Spirit Health Services.  It 
consists of 162 beds, a 24 hour Emergency Centre and a specialist Medical Centre.   

3.15 Holy Spirit Northside provides acute medical healthcare services.  The majority of 
patients (83.3 per cent) are from north Brisbane.  The major specialities of the hospital 
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include gastroenterology, general surgery, orthopaedic surgery, cardiology, 
emergency medicine and urology. 

Joint purchasing network – initial members 

3.16 The initial members of the joint purchasing network are the initial members of the 
HPPA network, as well as the following healthcare facilities. 

St Vincent’s Hospital, Sydney 

3.17 St Vincent’s is a public principal teaching facility and provides a comprehensive 
range of acute medical, surgical and diagnostic services to the people of south-eastern 
Sydney and beyond. 

Sacred Heart Hospice, Sydney 

3.18 The Hospice is run by the St Vincent’s Hospital (Sydney) Limited.  It is an inpatient 
palliative care provider and provides rehabilitation consultation services to St 
Vincent’s Hospital (Sydney) Limited, St Vincent’s Private Hospital and Sydney 
Hospital.   

St Joseph’s Hospital, Sydney 

3.19 St Joseph’s Hospital is a 77 bed public hospital located within Western Sydney Area 
Health Service.  It provides palliative care, acute care rehabilitation and medical 
rehabilitation.  It also has an aged care assessment team, outpatients and day hospital 
services as well as a stroke support group. 

St Joseph’s Village, Sydney 

3.20 St Joseph’s Village is adjacent to St Joseph’s Hospital.  It is a community of self care 
units and serviced apartments.  This service aims to prevent or defer the need for 
institutional care. 

St Vincent’s Clinic, Sydney 

3.21 St Vincent’s clinic is a multi-disciplinary clinic, providing a range of investigative 
and diagnostic services for patients referred for health assessment.  More than 210 
leading practitioners are accredited to the clinic. 

St Vincent’s Hospital, Melbourne 

3.22 St Vincent’s Hospital (Melbourne) Limited is a major tertiary teaching hospital 
located in central Melbourne.  In 2000/2001 it had 380 beds in operation. 

3.23 The hospital provides a wide range of specialist surgical, medical, mental health and 
rehabilitation services.  It also operates a number of services from other sites across 
Melbourne including, adult mental health care, pathology and community residential 
care. 
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Caritas Christi Hospice, Melbourne 

3.24 Caritas Christi Hospice provides palliative and aged care services across campuses in 
Kew and Fitzroy.  In 2000/2001 the hospice treated more than 1000 inpatients and 
had 70 beds in operation. 

Prague House, Melbourne 

3.25 Prague House is a 32 bed residential aged care facility in Melbourne, which provides 
residential services for older men who have particular needs relating to their health 
status and have experienced homelessness. 

St George’s Health Service, Melbourne 

3.26 St George’s Health Service is an aged care service providing inpatient aged care, 
evaluation and management, rehabilitation, acute aged psychiatry and a range of 
community based assessment and treatment services.  It operates three residential care 
facilities, providing a total of 89 beds. 

Health funds 
3.27 As at 30 June 2003, there were 44 registered health funds, of which 28 were available 

to the public generally (open membership organisations), 14 were restricted 
membership organisations and the remaining two no longer conducted health benefits 
funds.25   

3.28 The percentage of consumers with private health insurance by health fund and by 
state/territory and nationally as at 30 June 2003 is provided in Table 3.6 below. 

Table 3.6: Market share of major health funds as at 30 June 200326 

 NSW/ACT 
(%) 

VIC 
(%) 

QLD 
(%) 

TAS 
(%) 

SA  
(%) 

WA 
(%) 

NT 
(%) 

AUST 
(%) 

HCF 18.8 1.5 2.0 0.3 0.3 0.2 0.0 7.5 

MBF 21.3 4.4 37.5 38.3 5.1 1.4 33.0 16.7 

Medibank 24.8 39.8 37.4 36.7 22.1 17.3 45.3 30.0 

NIB 13.1 1.5 1.9 0.5 0.8 0.3 0.0 5.5 

Aust Unity 0.3 11.1 1.0 0.0 1.6 0.2 0.0 3.1 

HBF 0.1 0.2 0.2 0.0 0.2 69.7 1.4 8.6 

BUPA 1.0 22.2 2.3 0.9 43.7 0.9 13.5 9.9 

NRMA 2.2 0.1 0.3 0.0 11.0 2.0 0.0 2.1 

                                                 
25  Private Health Insurance Administration Council Operations of the Registered Health Benefits Organisations 

Annual Report 2002-03, p14. 
26  Table 3.6 was compiled by the ACCC from Table 6b, Private Health Insurance Administration Council 

Operations of the Registered Health Benefits Organisations Annual Report 2002-03. 
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Health* 

St Luke’s 0.0 0.0 0.0 15.6 0.0 0.0 0.0 0.4 

All other 18.4 19.2 17.4 7.7 15.2 8.0 6.8 16.2 

TOTAL 100 100 100 100 100 100 100 100 

Note: Includes health funds with at least 10 per cent share of hospital members in any one state or territory. 
* Recently acquired by MBF. 

3.29 Table 3.6 shows that apart from MBF and Medibank, health funds tend to operate in 
different states and territories, with between two and four funds having market shares 
of greater than 10 per cent in each state and territory. 
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Regulation of private health insurance 

Prudential requirements - Private Health Insurance Administration Council (PHIAC) 

3.30 The Private Health Insurance Administration Council (PHIAC), established in 1989 
under the National Health Act 1953 (NHA), is an independent statutory authority that 
regulates and monitors the financial health of the private health insurance industry.  
PHIAC’s main functions include:27 

• to obtain reports from organisations about their financial affairs; 

• to obtain reports from registered organisations relating to the 30 per cent Rebate 
Scheme; 

• to establish and administer prudential standards; 

• to monitor the financial performance of health funds to ensure that the statutory 
reserve requirements are being met; 

• to appoint inspectors for the purpose of investigating the affairs of health funds; 

• to appoint administrators on the basis of the report of an inspector; 

• to administer the reinsurance account arrangements; and 

• to make statistics and other financial information relating to health funds 
publicly available , including tabling of an annual report to Parliament in the 
operations of health funds. 

3.31 PHIAC imposes a two tier capital requirement on registered organisations.  First, the 
solvency standard requires a fund to demonstrate that it would be able to reliably meet 
the accrued liabilities and obligations of the fund in the event that it is wound-up.28  
Secondly, the capital adequacy standard requires a fund to demonstrate that it has 
sufficient capital to fund its business plans, absorb short term adverse experience from 
time to time, and continue to remain solvent.29   

3.32 To monitor compliance with prudential standards, PHIAC examines a range of 
financial information provided to it by health funds, namely:30 

• audited annual returns; 

• unaudited returns provided on a quarterly basis; and 

• any other information that is considered necessary by PHIAC. 

                                                 
27 Private Health Insurance Administration Council Operations of the Registered Health Benefits Organisations 

Annual Report 2002-03, p6. 
28  Private Health Insurance Administration Council Health Benefits Organisations – Solvency Standard 2003, 

p3. 
29  Private Health Insurance Administration Council Health Benefits Organisations – Capital Adequacy 

Standard 2003, p3. 
30 Private Health Insurance Administration Council Operations of the Registered Health Benefits Organisations 

Annual Report 2002-03, p10. 
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3.33 In addition, PHIAC can require monthly financial reporting by health funds where 
reserves are considered to be deteriorating and a fund is considered at risk of 
breaching the solvency and capital adequacy standards.31 

3.34 During 2002-03 PHIAC appointed an administrator for one health fund after 
inspections revealed a number of financial and administrative irregularities. While the 
fund was not in breach of the prudential requirements, the administrator was 
appointed as a precautionary measure to ensure the fund’s long term viability.32   

Premium changes 

3.35 Health funds are required to apply to the Commonwealth Minister for Health and 
Ageing for approval of any prospective changes to premiums.  In practice, this occurs 
annually.  Most health funds were granted premium increases in April 2003.33  
Premiums increased by an average 7.4 per cent across the industry.34 

3.36 The NHA provides that the Ministers may declare that a premium change shall not 
come into operation if among other things: 

• the Minister is of the opinion that the change might, having regard to the advice 
of PHIAC, adversely affect the financial stability of a fund;35 or 

• it would be contrary to the public interest.36 

3.37 As of April 2003, health funds notifying premiums at or below the CPI are required to 
provide less information than funds notifying a change greater than inflation.  Health 
funds notifying premium increases above the CPI are still required to provide 
comprehensive information including projections certified by an independent 
actuary.37  

Portability arrangements  

3.38 In December 2001, the Private Health Insurance Ombudsman released a report which 
made recommendations on how the private health insurance industry should interpret 
the portability provisions in the NHA.  

3.39 Fundamental to the Ombudsman’s recommendations is the principle that any member 
transferring from one product to another, either within a fund or between funds, will 
never be in a more adverse position than a new member entering that product for the 
first time.38  The NHA specifies that waiting periods will not exceed two and twelve 

                                                 
31  Ibid. 
32  Ibid. 
33 Ibid, p16. 
34 Media Release: Senator the Hon Kay Patterson, Minister for Health and Ageing, Private Health Insurance 

Premiums, 14 March 2003. 
35  Section 78(4) of the National Health Act 1953. 
36  Section 78(4A) of the National Health Act 1953. 
37  Commonwealth Department of Health and Ageing Circular New Arrangements for Health Fund Regulation, 

12 September 2002, HBF796/PH525. 
38  Private Health Insurance Ombudsman A Review of the Portability Arrangements for Private Health 

Insurance December 2000, p3. 
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months in certain circumstances.39 In particular, the following general principles 
apply:40 

• When a member has transferred to a new health fund and a waiting period 
applies because the member has a pre-existing or obstetric condition: 

- no benefits are payable in the first twelve months; 

- once the member has accrued a combined membership length of 
12 months (that is, the losing fund product and the gaining fund product), 
then the following benefits are payable: 

- if the gaining fund benefit is less than the losing fund benefit, the 
member is entitled to the gaining fund benefit; or 

- if the gaining fund benefit is greater than the losing fund benefit, the 
member is entitled to the losing fund benefit. 

- once the transferring member has served twelve months membership on the 
gaining fund product the member is entitled to full benefits under the gaining 
fund product. 

• When a member has transferred to a new health fund without a pre-existing or 
obstetric condition and a two month waiting period has been served, the 
transferring member is immediately entitled to the gaining fund benefit, that is, 
the transferring member is not worse off than a new member. 

3.40 The Ombudsman’s report also recommends protocols for the industry to follow when 
ceasing a HPPA.  The established protocols include:41 

• to cater for the possibility of contract cessation, HPPA’s should contain a clause 
that allows for the continuance of the existing terms of arrangement for patients 
currently in a hospital, booked for procedures, including maternity, and for 
those who have ongoing arrangements, for example chemotherapy or dialysis; 

• where a fund ceases to have a HPPA with a particular hospital, the fund will 
individually inform the regular patients of the hospital; 

• for all other members, the fund will advise the cessation of a HPPA by press 
announcement or regular newsletter; 

• where a fund and a hospital cease to have a HPPA, the hospital will advise all 
subsequent patients that the hospital no longer has a contract with the particular 
fund and advise the patient prior to admission the cost of treatment and benefit 
expected, as part of the normal informed financial consent process; 

                                                 
39  Commonwealth Department of Health and Ageing Circular A Review of Portability Arrangements, 

30 January 2001, HBF688/PH428. 
40  Ibid. 
41  Private Health Insurance Ombudsman A Review of Portability Arrangements for Private Health Insurance 

December 2000, pp8-9. 
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• where the losing fund has complied with the above listed protocols, the 
transferring member will have access to all hospitals covered under the gaining 
fund product, subject to any applicable waiting period restrictions; 

• where hospital products for both the losing and gaining fund contain rights to 
medical gap schemes, and the above listed protocols have been complied with, 
the contributor will have the full benefits of the gap scheme applicable to the 
gaining fund product, subject to any applicable waiting period restrictions; and 

• that hospitals display within their premises, details of those funds with whom 
they have agreements. 

2nd tier default benefits 

3.41 On 3 April 2003, the Commonwealth Minister for Health announced that as part of 
the second stage of the review of private health insurance arrangements, 2nd tier 
default benefits would be phased out by 30 June 2004 and replaced with a default 
benefit scheme for rural and regional hospitals. 

3.42 These benefits have previously enabled certain hospitals that do not have a HPPA 
with a particular fund to receive a default benefit of no less than 85 per cent of the 
average scheduled benefit payable by that fund to comparable hospitals.42 

The Repatriation Commission43 

3.43 The Repatriation Commission, in accordance with the Veterans’ Entitlements Act 
1986 (VEA), arranges for the provision of hospitals treatment and other services for 
veterans and their dependants through the Repatriation Private Patient Scheme 
(RPPS). 

3.44 Prior to 1989, medical treatment was provided directly by the Repatriation 
Commission through a network of repatriation hospitals.  Repatriation hospitals were 
subsequently sold or integrated into four state public health systems. 

3.45 The RPPS sets out an order of preference for hospital admissions according to three 
tiers: 

• Tier 1: all public hospitals, all former repatriation hospitals and selected Veteran 
Partnering private hospitals in each state; 

• Tier 2: other contracted private hospitals; and 

• Tier 3: non-contracted private hospitals. 

3.46 Under the RPPS, an eligible veteran or dependant may be admitted directly to a Tier 1 
hospital.  The aim of the RPPS is to use Tier 1 hospitals wherever possible.   
Arrangements with these hospitals are supplemented by contracting with other 
selected hospitals on a Tier 2 basis, that is, prior financial approval by the 

                                                 
42 Commonwealth Department of Health and Ageing Circular, Phasing Out Of Second Tier Default Benefit 
Arrangements And Introduction Of The New Rural And Regional Default Benefit, PHI 11/03, 18 June 2003. 
43  The information contained under this heading comes from the Repatriation Commission’s submission to the 

Commission of 10 October 2003. 
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Repatriation Commission is required.  The cost of medical treatment at Tier 1 and 2 
hospitals is accepted by the Repatriation Commission at no extra cost to the veteran. 

3.47 Officers of the Department of Veterans’ Affairs, on behalf of the Repatriation 
Commission, negotiate arrangements for the purchase of hospital services from public 
hospitals and private hospitals. 

3.48 Negotiations were conducted on a hospital by hospital basis, even with hospital 
groups such as Ramsay, and the roll out of contracts proceeded on a state by state 
basis.  Tier 1 contracts are for four years, extendable to six years.  Tier 2 contracts are 
of twelve to eighteen months’ duration.  
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4 Net public benefit test 

4.1 The Act provides that the Commission may only grant authorisation where the net 
public benefit test in section 90 of the Act is satisfied. 

4.2 In this case, in application A30216 the Sisters of Charity have applied under 
subsection 88(1) of the Act and the Competition Code for itself and the facilities listed 
at Attachment A to make and give effect to a contract or arrangement, or arrive at an 
understanding, a provision of which would have the purpose, or would have or might 
have the effect, of substantially lessening competition within the meaning of section 
45 of the Act. 

4.3 The relevant formulation of the public benefit test in relation to application A30216 is 
therefore found in sub-sections 90(6) and 90(7) of the Act. 

4.4 In relation to the making of the arrangement, sub-section 90(6) of the Act provides 
that the Commission shall not make a determination under subsection 88(1) unless it 
is satisfied in all the circumstances:  

• that the provision of the proposed contract, arrangement or understanding would 
result, or be likely to result, in a benefit to the public (the public benefit); and 

• that benefit would outweigh the detriment to the public constituted by any lessening 
of competition that would result, or be likely to result, if the proposed contract or 
arrangement were made (the anti-competitive detriment). 

4.5 In relation to giving effect to the arrangement, sub-section 90(7) of the Act provides 
that the Commission shall not make a determination under sub-section 88(1) unless it 
is satisfied in all the circumstances: 

• that the arrangements has resulted, or is likely to result, in a benefit to the public 
(the public benefit); and 

• that benefit outweighs or would outweigh the detriment to the public constitute by 
any lessening of competition that has resulted, or is likely to result, from giving 
effect to the arrangement (the anti-competitive detriment). 

4.6 In application A30219 the Sisters of Charity have applied for authorisation under 
section 88(1) of the Act and Competition Code for itself and the facilities listed at 
Attachment A to make and give effect a contract, arrangement or arrive at an 
understanding, where a provision of the proposed contract, arrangement or 
understanding would be, or might be, an exclusionary provision within the meaning of 
section 45 of the Act. 

4.7 The relevant formulation of the public benefit test in relation to application A30219 is 
therefore found in sub-sections 90(8)(a) and 90(8)(b) of the Act. 
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4.8 In relation to making the arrangements, sub-section 90(8)(a) of the Act provides that 
the Commission shall not make a determination under subsection 88(1) unless it is 
satisfied in all the circumstances:  

• that the proposed provision or the proposed conduct would result, or be likely to 
result, in such a benefit to the public that the proposed contract or arrangement 
should be allowed to be made, the proposed understanding should be allowed to be 
arrived at, or the proposed conduct should be allowed to take place.  

4.9 In relation to giving effect to the arrangements, sub-section 90(8)(b) of the Act 
provides that the Commission shall not make a determination granting authorisation 
under sub-section 88(1) of the Act unless it is satisfied in all the circumstances: 

• that the provision has resulted, or is likely to result, in such a benefit to the public 
that the contract, arrangement or understanding should be allowed to be given 
effect to. 

4.10 While section 90 contains variations of the public benefit test, the Commission adopts 
the view taken by the Trade Practices Tribunal (now the Australian Competition 
Tribunal) that in practice these tests are essentially the same.44  Accordingly, the 
Commission will assess the likely public benefit and public detriment from the 
lessening of competition resulting from the proposed arrangements. 

4.11 Section 88(10) of the Act provides that an authorisation may be expressed so as to 
apply to or in relation to another person who becomes a party to the proposed 
arrangements in the future. 

Definition of public benefit and public detriment 

4.12 Public benefit is not defined by the Act.  However, the Australian Competition 
Tribunal has stated that the term should be given its widest possible meaning.  In 
particular, it includes: 

anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principal elements … the achievement of the economic goals of 
efficiency and progress.45 

4.13 Similarly, public detriment is not defined in the Act but the Tribunal has given the 
concept a wide ambit.  It has stated that the detriment to the public includes: 

any impairment to the community generally, any harm or damage to the aims pursued by 
the society including as one of its principal elements the achievement of the goal of 
economic efficiency...46 

                                                 
44  Re Media Council of Australia (No.2) (1987) ATPR 40-774 at 48,419. 
45  Re 7-Eleven Stores Pty Ltd (1994) ATPR 41–357 at 42,677. 
46  Re 7-Eleven Stores Pty Ltd (1994) ATPR 41–357 at 42,683. 
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Future with-and-without test 

4.14 The Commission also uses the ‘future with-and-without test’ established by the 
Australian Competition Tribunal to identify and measure the public benefit and anti-
competitive detriment generated by arrangements proposed to be authorised.47   

4.15 Under this test, the Commission compares the public benefit and anti-competitive 
detriment generated by arrangements in the future if the authorisation is granted with 
those generated if the authorisation is not granted.  This requires the Commission to 
make a reasonable forecast about how the relevant markets will react if authorisation 
is not granted.  This forecast is often referred to as the counterfactual. 

Whether arrangements breach the Act 

4.17 In assessing an application for authorisation, the Commission is not required to form a 
view about whether the Arrangements breach section 45.  It is only required to 
determine whether the public benefit test laid down by the Act has been satisfied. 

Term of authorisation 

4.18 Section 91(1) of the Act allows the Commission to grant authorisation for a specific 
period of time.  The Commission’s usual practice is to make use of this provision so 
as to provide it with an opportunity to review authorisations in the light of any 
changed circumstances.  The period for which the Commission grants authorisation 
will depend on the specific circumstances of each case.  

4.19 The Commission may also authorise different aspects of conduct for which 
authorisation is sought for different periods.48 

                                                 
47  See, for example, Re Australasian Performing Rights Association (1999) ATPR 41-701. 
48  Re 7-Eleven Stores Pty Ltd (1998) ATPR 41-666.  
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5 The applicant’s supporting submission 

5.1 The Sisters of Charity submit that the public benefits that result from the 
Arrangements will outweigh the limited effect the Arrangements have on competition.   

Public benefit 

5.2 Specifically, the Sisters of Charity submit that the Arrangements for which 
authorisation is sought will generate efficiencies through: 

• cost savings achieved as a result of: 

- a reduction in senior hospital management time that will be required to 
negotiate and implement HPPAs; 

- a reduction in senior hospital management time that will be required to 
negotiate supply contracts; 

- the ability to extract and perform data analysis centrally; 

- reduced legal costs; 

- the ability to negotiate supply contracts for an increased volume of goods 
and services; and 

- the reduced duration of the negotiation process due to the skill and 
knowledge of the common agent, and 

• information sharing and benchmarking. 

Public detriment from lessening of competition 

5.3 The Sisters of Charity submit that the fact that many of the facilities in the HPPA and 
purchasing networks will be related bodies corporate lessens the scope and quantum 
of the competition concerns that would otherwise arise in respect of the proposed 
Arrangements.   

5.4 In addition, the Sisters of Charity submits the effect on competition is limited 
because: 

• there is very limited competitive overlap between the facilities in the HPPA 
and purchasing networks; 

• the participating facilities offer different services, in different markets.  As 
such, the proposed HPPA network will not result in uniform reimbursement 
rates;  

• the activities of the purchasing network will occur in broad acquisition 
markets that will incorporate a range of non-hospital consumers; 

• each of the facilities in the HPPA and purchasing networks is subject to 
vigorous competition from substitute private and public health facilities; and 

• suppliers of services to the HPPA and purchasing networks are likely to have 
significant countervailing power. 
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6 Submissions from interested parties prior to the draft 
determination 

6.1 Upon receiving the applications and supporting submission from the Sisters of 
Charity, the Commission invited interested parties to comment on them.  In particular, 
the Commission wrote to a large number of health funds and hospital suppliers, other 
hospital networks and government. 

6.2 The Commission received submissions from two individual health funds and one 
from the Australian Regional Health Group (a group of smaller health insurance funds 
mostly based in regional areas of Australia).  The Commission also received one 
submission from Hospital Supplies of Australia, a medical and surgical consumables, 
pharmaceuticals and medical equipment supplier.  Finally, submissions were provided 
by the Commonwealth Department of Veterans’ Affairs and health departments.  The 
general view expressed in these submissions is noted below.  Copies of all non-
confidential submissions are available from the Commission’s Public Register. 

Medibank Private 

6.3 Medibank Private submitted that in principle it was not opposed to the application: 

on the basis and understanding that the benefits to be derived through improved overheads, 
cost effectiveness and service delivery will flow on into the health markets they serve and in 
turn be reflected in any future HPPA negotiations.49 

6.4 Medibank Private also submitted that: 

there are a number of providers within the Sisters of Charity group whom Medibank Private 
does not currently have arrangements with, as they do not fit the licensing requirements and/or 
they are not day hospital facilities.  We also assume that the Sisters of Charity will not expect 
Medibank Private to pay benefits to such providers as part of their collaborative approach.50 

6.5 In response, the Sisters of Charity submitted that it: 

…does not expect Medibank to pay benefits to any facility that is not appropriately licensed 
and/or does not provide the types of services that Medibank desires to purchase for their 
members.51 

Hospital Contributions Fund of Australia (HCF) 

6.6 The Hospital Contributions Fund of Australia (HCF) did not oppose the application in 
principle but considered that only private acute-care hospitals should be permitted to 
join the HPPA network.  It also expressed concern that the HPPA network will seek 
uniform reimbursement rates.52 

                                                 
49  Medibank Private submission to the Commission, 4 December 2002, p1. 
50  Medibank Private submission to the Commission, 4 December 2002, p1. 
51  Sisters of Charity submission to the Commission, 17 January 2003, p2. 
52  HCF submission to the Commission, 10 January 2003, p2. 
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Australian Regional Health Group Limited 

6.7 The Australian Regional Health Group (ARHG) did not oppose authorisation for the 
proposed joint purchasing network, provided the objective is to gain the best price by 
virtue of volume and other discounts.  It considered that this should ultimately allow 
lower health fund premiums to be maintained.  However, it expressed concern that the 
HPPA network will seek uniform reimbursement rates and particularly that the rates 
obtained by secondary or lesser hospitals will be increased to the rates obtained by 
large tertiary referral hospitals. 

Commonwealth Department of Veterans’ Affairs 

6.8 The Commonwealth Department of Veterans’ Affairs (DVA) supported authorising 
the initial members of the HPPA network to collectively negotiate with it, provided 
the HPPA network negotiates the rates for each hospital separately, taking local 
conditions and quality issues into account.  However, it considered that additional 
facilities should be added only with the Commission’s approval. 

Other 

6.9 Hospital Supplies of Australia did not object to the application and was of the view 
that joint purchasing by these private hospitals is in effect already in practical 
existence with no adverse public detriment.53 

6.10 The Victorian Department of Human Services did not object to granting the 
applications.54  The Commonwealth Department of Health and Ageing stated that it 
‘took a neutral position on specific market activity in the private health industry.’55   

6.11 Douglas Bean (Australia) Pty Ltd opposed the application.  It submitted that: 

The creation of any singular monopoly to control product used by hospitals of any kind is not in the 
interests of either patients, consumers, or in the interests of manufacturers.56 

                                                 
53  Hospital Supplies of Australia submission to the Commission, 6 December 2002. 
54  Victorian Department of Human Services submission to the Commission, 27 December 2002. 
55  Commonwealth Department of Health and Ageing submission to the Commission, 4 December 2003. 
56  Douglas Bean (Australia) Limited submission to the Commission, 29 November 2002, p14. 
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7 Draft determination 

7.1 On 21 August 2003, the Commission issued a draft determination in relation to the 
Arrangements.  The draft determination proposed to grant authorisation to: 

• the initial members of the HPPA network plus Mount Alvernia Mercy Hospital, 
Bendigo to collectively negotiate with health funds and the RC57 including the 
ability to collectively boycott; and 

• the initial members of the joint purchasing network plus: 

─ the medical research facilities listed at paragraph 2.17 of the Draft 
Determination; 

─ any facility which is owned or controlled by one or more of the parties to 
the agreement (listed at 2.18 of the Draft Determination); and 

─ any Catholic health organisation that may apply to join the joint 
purchasing network (under clause 5.3 of the proposed agreement at the 
time the Draft Determination was issued) 

to collectively negotiate with suppliers including the ability to collectively 
boycott. 

7.2 Authorisation was proposed not to extend to the addition of other private Catholic 
hospitals to the HPPA network under clause 5.3 of the proposed agreement at the time 
the Draft Determination was issued. 

7.3 The Commission considered that there is likely to be minimal public detriment from 
the initial HPPA network (plus Mount Alvernia Hospital in Bendigo) collectively 
negotiating contracts with health funds, including with the ability to collectively 
boycott.  The Commission considered that the private hospitals involved are largely 
not in competition with each other and five out of the eight hospitals are already 
owned by the Sisters of Charity.  The Commission sought comment from interested 
parties on the proposal to allow the network to collectively boycott health funds. 

7.4 For similar reasons, the Commission considered that allowing the initial HPPA 
members (plus Mount Alvernia Hospital) to collectively negotiate with the RC, 
including the ability to collectively boycott, would generate minimal public detriment.  
The Commission also sought comment on the RC’s role in purchasing hospital 
services. 

7.5 The Commission considered there is negligible anti-competitive detriment arising 
from the joint purchasing network, even allowing for the fact that the network could 
engage in collective boycotts.  Generally, the Commission was satisfied that the 
healthcare facilities in the network would only ever form a small proportion of any 
relevant market, particularly given that many of the relevant markets would include a 
wide range of businesses from outside the health sector. 

7.6 The Commission considered there are limited public benefits from the proposed 
conduct, primarily in the form of transaction cost savings from the joint purchasing 
network, with some additional transaction cost savings from the HPPA network. 

                                                 
57 The Sisters of Charity initially mistakenly applied for the HPPA network to collectively negotiate with the 
Department of Veterans Affairs (rather than the Repatriation Commission), but corrected this after the Draft 
Determination was issued. 



A30216 & A30219 – Determination 31

 

8 Submissions following the draft determination 

Submissions 

8.1 The Commission received twenty one submissions in response to the draft 
determination.  A list is at Attachment C.  Copies of all non-confidential submissions 
are available on the Commission’s Public Register.   

8.2 The primary concern of interested parties – particularly private health insurance funds 
and the Repatriation Commission – related to the proposal to allow the HPPA 
network to engage in collectively boycotts.  Submissions on this issue are outlined 
where relevant in Chapter 9 of this determination. 
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9 Commission assessment 

9.1 The Commission’s evaluation is in accordance with the net public benefit test outlined 
in Chapter 4 of this determination.  As required by the test, it is necessary for the 
Commission to assess and weigh the likely public benefits and detriments flowing 
from the proposed Arrangements. 

The relevant markets 

9.2 Defining the markets affected by conduct proposed for authorisation often assists in 
assessing public benefit and public detriment from any lessening of competition from 
that conduct.  However, depending on the circumstances, the Commission may not 
need to comprehensively define the relevant markets as it may be apparent that a net 
public benefit will or will not arise regardless of how the market might be defined.   

9.3 Therefore, in the authorisation context, it is only necessary for the Commission to 
delineate the relevant market to the extent needed to assess the public benefits and 
detriments of the proposed conduct. 

9.4 Generally, if market boundaries are defined too narrowly, so that actual or potential 
sources of competition are excluded, then the proposed conduct will appear to 
generate greater anti-competitive detriment than is actually the case.  On the other 
hand, the market may be defined too widely to, for example, inappropriately include 
certain products or geographic areas.  In such circumstances the anti-competitive 
detriment of the proposed conduct will appear to be weaker than it actually is. 

9.5 In this instance, the Commission is of the view that it is not necessary to 
comprehensively define the relevant markets.  The Commission considers that its 
assessment will not be significantly affected by variations in precise market 
definition. 

The acquisition of private hospital services by health funds  

9.6 The relevant market as regards the HPPA network is the acquisition by health funds 
from private hospitals of the contractual right for their members to be charged at 
specific rates for particular hospital services.  

9.7 The Commission considers the geographic dimension of this market is not clear.   

9.8 It may be that it mirrors the geographic dimension of the market for the provision of 
hospital services to patients.  The hospital-patient market is likely to be local or 
regional, as patients generally appear to prefer to enter a hospital close to home where 
they can be near family, friends, known medical practitioners and follow up hospital 
care if needed.  However, there may be sub-markets for hospital services associated 
with particular medical or surgical procedures.  Some of these sub-markets may have 
wider geographic dimensions – for example, hospitals services associated with highly 
specialised procedures.    

9.9 Arguably, the private hospital-health insurer market, that is the acquisition of the 
contractual right described in paragraph 9.6 by health funds from hospitals, is also 
local or regional as health funds can be viewed as negotiating with a hospital on 
behalf of their members who are likely to use that hospital – that is, their members in 
the local or regional area. 
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9.10 On the other hand, it may be that the geographic dimension of the private hospital-
health fund market mirrors that of the market for the acquisition of health fund 
services by consumers.  The geographic dimension of the health fund-consumer 
market seems to be state-wide given that different health funds possess significant 
market shares in different states – see Table 3.6.58 

9.11 Arguably, the market for the private hospital – health fund market may also be state-
wide as all members of a health fund (and not just those in the local or regional area) 
obtain the right to use a private hospital at the rate negotiated by the health fund. 

The acquisition of hospital services by the Repatriation Commission 

9.12 The Repatriation Commission purchases hospital services for the treatment of 
veterans from a range of public and private hospitals.  It might be that another 
relevant market as regards the HPPA network is the acquisition of hospital services by 
the Repatriation Commission. 

9.13 If so, the geographic dimension of the market for the acquisition of hospital services 
by the Repatriation Commission might mirror that of the market for the private 
hospital – health fund market (as discussed above). 

Joint purchasing markets 

9.14 The joint purchasing network would be operating in separate markets for a range of 
goods and services such as catering, cleaning, banking, insurance, medical and 
surgical supplies and diagnostic equipment.  

The future with and without the Arrangements 

9.15 As previously outlined, the Commission also uses the ‘future with-and-without’ test to 
identify and measure the public benefit and detriment generated by the arrangements 
proposed to be authorised. 

9.16 Under this test, the Commission compares the public benefit and anti-competitive 
detriment generated by the arrangements in the future if the authorisation is granted 
with those generated if the authorisation is not granted.  This requires the Commission 
to make a reasonable forecast about how the relevant markets will react if 
authorisation is not granted. 

9.17 In the current application, the Sisters of Charity submits that under civil and Canon 
law requirements, the facilities in the proposed network are prevented from simply 
merging their operations.59  While, after the draft determination, the Sisters of Charity 
noted that the parties were working towards a situation in which a full merger would 
be possible (see paragraph 3.2), this proposal does not appear to be sufficiently 
developed to warrant using it as the counterfactual. 

9.18 Further, the Sisters of Charity submits that many of the facilities under the 
Arrangements are ‘related bodies corporate’, and thus may already lawfully 
participate in the HPPA and joint purchasing networks under the statutory exemption 
provided by section 45(8) of the Act.    

                                                 
58  Although MBF and Medibank have significant market shares in more than one state. 
59  Sisters of Charity submission, 18 October 2002, p3. 
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9.19 Section 45(8) of the Act provides that prohibitions under section 45 of the Act do not 
apply in relation to a contract arrangement or understanding, the only parties to which 
are or would be bodies corporate that are related to each other. 

9.20 Section 4A(5) of the Act provides, among other things, that where a body corporate is 
a subsidiary of the holding company of another body corporate, the two body 
corporates are related to each other. 

9.21 The Sisters of Charity submitted that it is the sole Corporations Law member of the 
following private hospitals which are members of both the HPPA and joint purchasing 
networks: 

• the Mater Hospital in North Sydney; 

• St Vincent’s Hospital in Launceston; 

• St Vincent’s Hospital in Toowoomba; and 

• Mt Olivet Hospital in Brisbane. 

9.22 The Sisters of Charity also submitted that it is the sole Corporations Law member of 
the following health care facilities (not being private hospitals) which are members of 
the joint purchasing network only: 

• St Vincent’s Hospital and Sacred Heart Hospice in Sydney; 

• St Joseph’s Hospital in Sydney; 

• St Joseph’s Village in Sydney; 

• St Vincent’s Hospital in Melbourne; 

• Caritas Christi Hospice in Melbourne; 

• Prague House in Melbourne; and 

• St George’s Health Services in Melbourne. 

9.23 Essentially, the Sisters of Charity is submitting that these entities are all subsidiaries 
of the same holding company (that is, the Sisters of Charity). 

9.24 On the basis of the information supplied by the Sisters of Charity, the Commission 
accepts for the purpose of this authorisation only that these companies are related 
companies pursuant to section 4A(5) of the Act. 

9.25 Having regard to the above, the Commission considers the most likely situation 
without authorisation is for the facilities which are ‘related bodies corporate’ to 
participate in the HPPA and joint purchasing networks.   
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Collective negotiation with health funds and the Repatriation Commission 
by the initial members of the HPPA network 

Effect on competition 

9.26 The initial members of the HPPA network propose to collectively negotiate HPPAs 
with health funds, via a common agent (as discussed in Chapter 2 of this 
determination).   

9.27 Generally, groups of private hospitals negotiating through a common agent, but 
without the ability to collectively boycott health funds, would often have little, if any 
power to force health funds to deal with them as a group.  If they could not, and 
therefore were forced to negotiate individually, negligible if any public detriment 
would arise. 

9.28 If individual health funds did consent to negotiate through a common agent with the 
group of hospitals who could not collectively boycott, they face a reduced risk that all 
the private hospitals will reject an offer, as each hospital must consider the offer 
individually.  Moreover, the health funds could withdraw from collective negotiations 
at any point.  Consequently, health funds would have greater scope to offer lower 
reimbursement rates and thereby minimise the public detriment from collective 
negotiation.   

9.29 However, the group of private hospitals would still benefit from negotiating through a 
common agent as they would know the offer made to the other hospital in the group.  
Indeed, in practice, health funds would seem likely to offer each hospital in the group 
the same offer or at least an offer of equivalent value taking account of any different 
characteristics of the hospitals.  Moreover, negotiating as a group may be more 
efficient for the participating private hospitals. 

9.30 Individual hospitals might threaten to refuse to deal with the health fund unless the 
fund dealt with the group through the common agent.   However, if all hospitals 
purported to individually refuse to deal with the health fund except through the 
common agent, concerns may arise that the hospitals were in fact colluding.   

Interested party submissions 

9.31 No interested party opposed allowing the initial members of the HPPA network (and 
Mt Alvernia Hospital, Bendigo) to collectively negotiate (without the ability to 
collectively boycott).60  Concerns raised with the Commission after the draft 
determination were focused on the proposal to allow the HPPA network to collective 
boycott health funds and the RC. 

Commission assessment 

9.32 In light of the above, the Commission considers that allowing the initial members of 
the HPPA network (and Mt Alvernia Hospital, Bendigo), to collectively negotiate 
with health funds (without the ability to collectively boycott) would generate minimal, 
if any, public detriment. 

                                                 
60  See submissions from BUPA, 8 October 2003, p2 and Manchester Unity, 8 October 2003, p1. 
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Public benefits - transaction cost savings 

9.33 The Sisters of Charity submitted that: 

negotiation of HPPA reimbursement levels has increasingly become a complex process, dependent on 
the scientific analysis of data.  Smaller health care facilities do not have the resources to undertake this 
analysis, making the negotiating process less efficient...  The formation of the HPPA network… will 
permit the participating facilities to process the data required for HPPA negotiations in an efficient and 
professional manner. 

As each health fund’s HPPA is different, hospitals are required to establish a multiplicity of systems for 
contract administration and review.  This process is costly and time-consuming.  Hospitals that operate 
within economically integrated structures are able to… establish the process once for each health fund 
rather than have it duplicated many times.61 

9.34 The Sisters of Charity submitted that the HPPA network would negotiate HPPAs for 
each hospital taking into account each hospital’s individual characteristics: 

Reimbursement rates will be negotiated according to a number of factors, including the hospital’s 
costs, procedures available, and the quality and location of the hospital.62 

9.35 The Sisters of Charity submitted that the establishment of the HPPA – and joint 
purchasing networks – will generate costs savings in: 

• the amount of senior hospital management time that will be required to both 
negotiate and implement HPPAs and other supply contracts; 

• the ability to extract and perform data analysis centrally; 

• legal costs; 

• the ability to negotiate supply contracts for an increased volume of goods and 
services; and 

• the reduced duration of the negotiation process due to the skill and knowledge 
of the common agent.63 

9.36 The Sisters of Charity also submitted that: 

continued vigorous competition from ‘for profit’ hospital networks will ensure that benefits are passed 
on to consumers.64 

Draft determination 

9.37 In its draft determination, the Commission concluded that, on the basis of the 
information before it at that time, any transaction cost savings from the HPPA 
network were likely to be limited.  The following factors were relevant: 

• the common agent was to negotiate separate HPPAs for each hospital in the 
network based on the individual characteristics of each hospital, as would occur 
with individual hospital-health fund negotiations (that is, without authorisation); 

                                                 
61  Sisters of Charity submission, 18 October 2002, p30. 
62  Sisters of Charity submission, 18 October 2002, p28. 
63  Sisters of Charity submission, 18 October 2002, pp30-31. 
64  Ibid, p30. 
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• it was not clear that the cost-per-hour of the common negotiating agent would be 
less than for a hospital manager.  However, it was plausible that the greater 
experience of a common agent would improve the efficiency of negotiations, 
although the size of this reduction was uncertain; 

• management in individual hospitals would seem likely to remain involved in 
negotiations to the degree necessary to protect their hospital’s interests; and 

• four of the hospitals would remain in the HPPA network even if authorisation was 
denied.  The level of transaction cost savings from the HPPA network therefore 
needed to be commensurately discounted. 

9.38 The Commission also noted that smaller hospitals participating in the HPPA seemed 
likely to achieve relatively greater efficiency gains than larger hospitals from 
participating in the network. 

Sisters of Charity response 

9.39 The Sisters of Charity submitted that the Commission had underestimated the size of 
the transaction cost savings in the draft determination.  In particular, it argued that: 

• a common negotiating process would allow contracts to include standardised 
wording for clauses that are not relevant to the individual characteristics of a 
hospital.  This would generate a large saving in time and resources (including for 
health funds) as these clauses would only need to be reviewed once; 

 
• the skill set of a hospital manager and a negotiator are vastly different, and the 

specialist skills of a negotiator would generate considerable efficiency 
improvements.  Moreover, skilled negotiators are rare, and would be difficult for 
individual hospitals to find.  In addition, using a common negotiator would ensure 
a level of consistency in the accepted ground rules of negotiation, allowing 
hospitals to move to common systems and processes; and 

 
• in its experience, hospitals are prepared to delegate the negotiation process to 

negotiator, as long as they are involved in setting the parameters up front, kept 
informed of progress and approve the deal before it is finalised at the end.65 

 
9.40 The Sisters of Charity also submitted that the difference in efficiency gains between 

smaller and larger hospitals was not as great as indicated in draft determination, 
particularly as smaller hospitals have a less acute casemix.  Consequently, the 
complexity of the analysis of casemix against volume and rates is less onerous.66 

Other interested parties 

9.41 Manchester Unity supported collective negotiations where there are administrative 
efficiencies to be gained in the process that are in the public interest.67 

Commission view 

                                                 
65  Sisters of Charity submission, 12 September 2003, pp6-7. 
66 Ibid, p7. 
67 Manchester Unity submission, 8 October 2003, p2. 
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9.42 The Commission is satisfied that the transaction costs savings are at least more than 
minimal – that is, they are sufficient to justify authorising collective negotiation by 
the initial members of the HPPA network with health funds and the Repatriation 
Commission (without a collective boycott).  This includes, among other things, the 
provision of cost, price, fee and other information to the common negotiator for the 
purposes of collective negotiations, but not the exchange of information between 
hospitals (which is addressed separately below). 

Collective boycotts of health funds and the Repatriation Commission by the 
initial members of the HPPA network 

9.43 The Sisters of Charity also propose that the HPPA network be able to collectively 
boycott health funds and the RC.  In the draft determination, the Commission 
proposed to allow the initial members of the HPPA network (and Mt Alvernia 
Hospital, Bendigo) to engage in collective boycotts. 

Interested party submissions 

9.44 Health funds and the RC strongly opposed allowing the HPPA network to collectively 
boycott.  They submitted that, among other things, this would: 

• increase hospital bargaining power resulting in health funds paying higher 
contribution rates, and consumers paying higher health insurance premiums.  
Pressure on the HPPA to be efficient would also be reduced.  Ultimately, the 
number of people purchasing private health insurance would be reduced;68 

 
− in particular, health funds and the DVA were concerned that the HPPA would 

engage in ‘leveraging’; that is, they would use the threat of withholding a 
contract with one or more ‘essential’ hospitals to drive up the contribution 
rates paid by funds to other hospitals in the group;69   

 
• allow the HPPA network to force them to contract with all hospitals within the 

group, irrespective of quality;70 and 
 

• potentially raise prudential concerns, particularly about smaller health funds; 
 

− in particular, health funds highlighted that, if a fund went out of contract with 
the HPPA network, it was likely that high-claiming consumers would switch 
funds first, resulting in a significant increase in claims lodged with the new 
fund.  However, health funds could not increase their premiums until next 
round of annual approvals by Commonwealth Government;71 

 
                                                 
68 See, for example, submission from the Australian Health Insurance Association, 10 October 2003, p1; 
Medibank Private, 11 September 2003, p1; MBF 15 September 2003,  p1; Manchester Unity, 8 October 2003, 
p3); Mayne, 10 October 2003, p1).  The Repatriation Commission similarly submitted that allowing collective 
boycotts would result in higher costs for taxpayers; submission, October 2003, paragraph 59. 
69  See, for example, submissions from the Australian Health Service Alliance, 5 September 2003, p1; the 
Australian Health Insurance Association, 10 October 2003, p2; Medibank Private, 11 September 2003, p2; 
Manchester Unity, 8 October 2003, p3; the Australian Regional Health Group, 8 September 2003, pp1,2; 
70 See, for example, BUPA, 8 October 2003, p3; MBF 15 September 2003, p2; and the Australian Health 
Insurance Association, 10 October 2003, p2. 
71 See, for example, submissions from Medibank Private, 11 September 2003, p2); Manchester Unity,  8 
October 2003, p5; BUPA 8 October 2003, p4; and GMHBA, 8 October 2003, p1. 
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− some health funds also indicated that allowing a collective boycott would 
provide an incentive for them to test whether they were required to provide 
consumers with full portability between funds.72 

 
9.45 Health funds and the Repatriation Commission also submitted that: 

• collective boycotts, as opposed to collective negotiation, generate no public 
benefit; 

 
• hospitals have greater bargaining power than health funds and the RC.  In 

particular, it was highlighted that;  
 

─ hospital occupancy rates are good; 
 

: hospitals may have a monopoly in some areas (particularly regional areas) 
or for particular services in these areas.  In addition, the metropolitan 
tertiary hospitals offered certain highly specialised services, giving the 
market power; 

: doctors, when referring patients to a hospital, don’t consider whether a 
patient’s health fund has a HPPA with the hospital.  Instead, their decision 
depends primarily on where they have admitting rights; and 

─ hospitals have become more aggressive in negotiations. 
 
Sisters of Charity’s response 

9.46 The Sisters of Charity submitted that, without the ability to collectively boycott, in 
particular: 

• the HPPA network’s bargaining power would be illusory.  In particular, the 
network would not be able to form a collective view as to what terms would be 
acceptable, and what its minimum requirements were, in negotiations with health 
funds; 

 
• artificial limits would need to be placed on information exchange between HPPA 

members who could collectively boycott (that is, those fully owned by the Sisters 
of Charity) and those who could not, which would create inefficiencies; 

 
• each hospital would be compelled to deal with all health funds, as it would not be 

possible for a third party to discern whether a decision by one hospital to refuse to 
deal with a fund was made individually or collectively. 

 
9.47 The Sisters of Charity also submitted that: 

• ‘leveraging’ conduct would involve third line forcing (that is, a breach of section 
47(6) of the Act), which the Sisters of Charity has not sought authorisation to do; 

─ that is, the Sisters of Charity submitted that they have not sought authorisation 
to allow the HPPA negotiating agent to make it a condition of a proposed 

                                                 
72 Medibank Private, pre-decision conference, p4; submission from BUPA, 8 October 2003, p4. 
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HPPA on behalf of one facility that the health fund enter into a HPPA with 
one or more other facilities, or require the health fund to offer the same 
reimbursement rates to one or more other facilities; 

• many health funds have greater bargaining power than members of the HPPA 
network; 

─ in particular, the claim that Mt Alvernia Mercy Hospital, Bendigo and St 
Vincent’s Hospital, Toowoomba could be used to leverage higher rates for the 
remaining members of the HPPA network is undermined by the fact that these 
hospitals have not been able to achieve premiums higher than the competitive 
level; 

─ similarly, if St Vincent’s Private Hospital, Sydney had market power, it would 
have used this power to obtain higher rates for Mater Hospital in North 
Sydney (with which it effectively merged in 2002).  However, the Sisters of 
Charity submit that relative difference between the rates for each hospital has 
stayed ‘roughly the same’ since the merger; 

• it is in hospitals’ interests to have as many HPPAs as possible, as health funds 
represent consumers.  Importantly, limiting the number of HPPAs would alienate 
doctors, who refer patients to hospitals; 

• health funds going out of contract would not be likely to result in a large transfer 
of members, but if this happened, consumers would be unlikely all to switch to the 
same fund.  Consequently, health funds would be unlikely to experience 
prudential problems; 

• no hospital in the HPPA network will be compelled to accept an offer negotiated 
by the common negotiator; and 

• the Repatriation Commission has countervailing power because its patients can 
use public hospitals. 

Commission view – public benefit 

9.48 Health funds argue that the public benefits claimed by the Sisters of Charity broadly 
relate to transaction cost savings from collective negotiation, not collective boycotts. 

9.49 The Commission considers that the transaction cost savings from collective 
negotiation can only be extended to the collective boycott if, without the ability to 
boycott, health funds would be likely to choose not to negotiate with the initial 
members of the HPPA network through the appointed common negotiator – that is, 
transaction cost savings can only be attributed to collective boycotts if collective 
negotiations would be unlikely to occur unless the initial members of the HPPA 
network could boycott health funds.   

9.50 An important consideration is that those hospitals fully owned by the Sisters of 
Charity would, without authorisation, legally be able to threaten to boycott unless 
health funds deal with them through the common negotiator.  Consequently, in 
practice, a refusal by health funds to deal with the negotiator would be likely to only 
potentially extend to negotiations for St Vincent’s Private Hospital, Sydney, Holy 
Spirit Northside, Brisbane and St Vincent’s and Mercy, Melbourne.   
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9.51 However, two factors suggest that health funds would be likely to agree to negotiate 
through the common negotiator: 

• they may be able to achieve transaction cost savings, albeit probably of a limited 
size; and 

• St Vincent’s Private Hospital, Sydney is owned by the Sisters of Charity 
Congregation rather than the Sisters of Charity Health Service Ltd.  Holy Spirit 
Northside and St Vincent’s and Mercy are half-owned by the Sisters of Charity.  It 
would seem likely therefore that health funds would seriously consider agreeing to 
dealing with these hospitals through the HPPA common negotiator so as to avoid 
a situation where negotiations with the fully-owned Sisters of Charity hospitals 
began on a discordant note. 

9.52 Overall, the Commission considers that the safest conclusion on the information 
available to it is that, even without a boycott, health funds are likely to agree to 
negotiate with all initial members of the HPPA network through the common 
negotiator. 

9.53 It therefore concludes that, without a collective boycott, collective negotiations would 
still be likely to occur.  Consequently, the transaction costs public benefit does not 
extend to the proposed collective boycott. 

9.54 The issue is then whether any other public benefit attaches solely to the collectively 
boycott. 

Prices below competitive levels without the ability to collectively boycott 

9.55 The Sisters of Charity submitted that submissions by health funds often falsely 
assumed ‘that existing HPPA outcomes (at least with the facilities within the proposed 
HPPA network) reflect a competitive equilibrium that achieves the most efficient 
allocation of resources.  This is not always the case’.73  The Sisters of Charity noted a 
Commonwealth Department of Health and Ageing (DHA) report that it said 
concluded that the Repatriation Commission paid uneconomic rates for the care of 
veterans at St Vincent’s Hospital, Launceston.74 

9.56 The Repatriation Commission responded that this was a selective use of the DHA 
report.  It further claimed that the rates it paid St Vincent’s were ‘higher than that paid 
to many similar-category hospitals and are comparable to that paid to more complex 
hospital facilities in Hobart’.75 

9.57 More generally, the Sisters of Charity claimed that the HPPA network will contract 
with health funds that have significant countervailing power.76  On the other hand, 
several health funds claimed that hospitals had more bargaining power than them. 

9.58 Generally, the Commission does not see any convincing evidence that health funds 
generally have sufficient market power to force the contribution rates they pay private 
hospitals below competitive levels.  The ability to force prices down to such a level is 

                                                 
73 Sisters of Charity submission, 10 October 2003, p6. 
74 Ibid, pp6-7. 
75 Repatriation Commission submission, 20 October 2003, p2 
76  Sisters of Charity submission, 10 October 2003, p8. 
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usually associated with the existence of monopsony power, which health funds do not 
appear to possess.  

St Vincent’s Private Hospital, Sydney 
 
9.59 In June 2002, the Commission authorised St Vincent’s Private Hospital, Sydney – 

owned by the Sisters of Charity Congregation – and Mater Hospital, North Sydney – 
owned by the Sisters of Charity Health Service Ltd – to act as single commercial 
entity; that is, the hospitals were, in effect, merged.  Given this, these two hospitals 
may legally collectively boycott health funds together.77 

9.60 Effectively, if St Vincent’s was not authorised to participate in collective boycotts, the 
following situation would arise: 

• all initial members of the HPPA network could collectively negotiate with health 
funds; 

• St Vincent’s, Launceston, St Vincent’s, Toowoomba, Mt Olivet, Brisbane and 
Mater, North Sydney could collectively boycott health funds – for  convenience, 
called Group A;78 and 

• St Vincent’s Private Hospital, Sydney and Mater North Sydney could collectively 
boycott health funds – for convenience, called Group B. 

9.61 In practice, a situation could arise where Groups A and B each wish to boycott the 
same health fund.  They would have the legal right to do this.  However, that health 
fund may perceive that all funds are (unlawfully) acting as one group.  This 
possibility may result in St Vincent’s Private Hospital being unwilling to exercise its 
legal right to participate in a collective boycott with Mater, North Sydney (when 
Mater is boycotting a health fund with Group A),79 thereby undermining an aspect of 
the authorisation granted by the Commission in 2002. 

9.62 Consequently, the Commission considers it appropriate to recognise a public benefit 
in ensuring that a later authorisation decision does not unreasonably hinder the ability 
of parties to an earlier authorisation to exercise their legal rights under that 
authorisation.  This public benefit arises as regards St Vincent’s Private Hospital. 

9.63 The Commission emphasises that the general scope of this public benefit is limited.  
In particular, potentially, it might only arise in circumstances that closely resemble the 
circumstances of the current case (which themselves only arise in the unusual 
circumstances that have resulted in St Vincent’s Private Hospital not being a related 
entity to the four private hospitals owned by the Sisters of Charity Health Service).80 

                                                 
77  ACCC determination dated 13 June 2003 in relation to applications for authorisation (A90770-A90772)     

lodged by St Vincent’s Private Hospital, Mater Misericordiae Hospital, Trustees of the Sisters of Charity and  
Sisters of Charity Health Care Australia. 

78 Given the conclusion, on the basis of the information before the Commission and for the purposes of this 
authorisation only, that they are related entities. 
79 That is, once St Vincent’s received an acceptable offer from the fund, it may not risk delaying accepting this 
offer so as to try to achieve a better deal for Mater. 
80 For an explanation of these circumstances, see ACCC determination dated 13 June 2003 in relation to 
applications for authorisation (A90770-A90772) lodged by St Vincent’s Private Hospital, Mater Misericordiae 
Hospital, Trustees of the Sisters of Charity and  Sisters of Charity Health Care Australia; paragraphs 2.18-2.27. 
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Commission view – public detriment from lessening of competition 

9.64 Given the conclusions above about public benefit, it is only necessary to necessary to 
consider the public detriment arising from permitting St Vincent’s Private Hospital, 
Sydney participating in a collective boycott with the four hospitals owned by the 
Sisters of Charity Health Service (that is, the hospitals in Group A in paragraph 9.62). 

9.65 As indicated at paragraphs 9.6-9.11, the relevant market is: 

• for the acquisition by health funds from private hospitals of the contractual right 
for their members to be charged at specific rates for particular hospital services; 
and   

• in particular, is either a local/regional market or a statewide market. 

9.66 Given these alternatives, the only hospital (of the four relevant hospitals) that could 
possibly be in the same market as St Vincent’s Private Hospital is Mater, North 
Sydney.  As these two hospitals have already been authorised to act as one 
commercial entity, granting the current application would generate no additional anti-
competitive detriment. 

9.67 Overall, the Commission satisfied that allowing St Vincent’s Private Hospital, Sydney 
to engage in collective boycotts of health funds and the Repatriation Commission is 
likely to generate a public benefit outweighing any public detriment arising from a 
lessening of competition in any relevant market. 

Conclusion 

9.68 The Commission concludes that no public benefit arises from allowing Holy Spirit 
Northside, Brisbane and St Vincent’s and Mercy Private Hospital, Melbourne from 
engaging (with the four hospitals fully owned by the Sisters of Charity Health 
Service) in a collective boycott of health funds and the Repatriation Commission.  
Consequently, authorisation is denied to this aspect of the applications for 
authorisation of the Sisters of Charity. 

9.69 However, the Commission considers that allowing St Vincent’s Private Hospital, 
Sydney to engage (with the four hospitals fully owned by the Sisters of Charity Health 
Service) in collective boycotts of health funds and the Repatriation Commission is 
likely to generate a public benefit outweighing any public detriment arising from a 
lessening of competition in any relevant market.  Consequently, it grants authorisation 
to this aspect of the applications for authorisation of the Sisters of Charity. 

Information exchange between the initial members of the HPPA network 

9.70 The Sisters of Charity propose that the common agent manage the collection, 
distribution and exchange of cost, price, fee and other information between all 
healthcare facilities participating in the HPPA and joint purchasing networks.81  

9.71 The Sisters of Charity submit that: 

                                                 
81  See Clause 8.3 of the proposed Heads of Agreement between Sisters of Charity, Mercy Health and the Holy 

Spirit Health. 
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access to such information and the ability to benchmark performance and identify cost savings also has 
the potential to improve efficiency levels.  Improvements in cost effectiveness and efficiency allow the 
provision of strong competition against other players in the industry.82 

9.72 In the draft determination, the Commission concluded that this benefit was likely to 
be marginal at best, particularly given that hospitals in competitive markets would be 
under pressure to improve efficiency anyway. 

9.73 On the other hand: 

• the four hospitals fully-owned by the Sisters of Charity can already exchange cost, 
price, fee and other information; 

• St Vincent’s Private Hospital, Sydney can exchange information with Mater, 
North Sydney under the authorisation granted by the Commission in June 2002;  

• the underlying concern with exchanging information – particularly fee 
information – is that it might facilitate collusion, particularly on price.  However, 
as indicated above, the Commission is authorising the initial members of the 
HPPA network to collectively negotiate with health funds anyway. 

9.74 As such, the Commission considers that allowing the initial members of the HPPA 
network to exchange cost, price, fee and other information is likely to generate 
negligible, if any, public detriment. 

9.75 Overall, the Commission is satisfied that the public benefit, albeit a marginal one, 
outweighs the public detriment.  Consequently, it authorises this aspect of the Sisters’ 
of Charity applications for authorisation.  

Additional members of the HPPA network 

9.76 The Sisters of Charity propose that any Catholic health care organisation be able to 
join the HPPA network under certain conditions, including that the addition of the 
organisation ‘would not increase the combined market share of the network in any 
relevant market above 40 per cent.’83   

9.77 In the draft determination, the Commission proposed not to authorise this aspect of 
the Sisters of Charity applications, particularly given that any uncertainty about the 
definition of the relevant market would then create uncertainty about when the forty 
per cent threshold was reached. 

9.78 However, the draft determination also proposed to allow the initial members of the 
HPPA network to collectively boycott health funds.  The Commission has now not 
authorised this aspect of the applications.  Consequently, the potential public 
detriment from adding hospitals to the HPPA network would be substantially reduced.  
In contrast, the addition of further hospitals to the group would be likely to generate 
further transaction cost savings.   

9.79 The Commission is therefore satisfied that this aspect of the Sisters of Charity 
applications generates a public benefit outweighing any public detriment.  This does 

                                                 
82  Sisters of Charity submission to the Commission, 18 October 2002, p31. 
83  Clause 5.3 of the proposed Heads of Agreement. 
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not allow the number of private hospitals able to engage in collective boycotts of 
health funds and the RC to increase (from those granted authorisation above). 

Collective negotiation with suppliers  

9.80 The joint purchasing network proposes to collectively negotiate the acquisition of a 
range of goods and services.  The network is proposed to have the ability to engage in 
collective boycotts. 

9.81 The joint purchasing network is proposed to initially consist of a number of healthcare 
facilities owned by the Sisters of Charity or owned jointly by it and either Mercy 
Health or Holy Spirit Services.  However, any Catholic religious, charitable or 
community based organisation may join the network subject to conditions, where the 
addition of the organisation would not increase the combined market share of the 
network in any relevant market above 40 per cent. 

General 

9.82 The Commission is of the view that group buying arrangements may result in public 
detriment if the group has sufficient market power to decrease the price paid to a 
supplier for goods or services below competitive levels.   

Interested parties 

9.83 Hospital Supplies of Australia supports authorisation of the joint purchasing 
arrangements.  In particular, it submitted that: 

Traditionally each state health group calls a state based tender for the majority of medical consumables 
and pharmaceuticals used in the hospital systems.  All suppliers respond to these tenders and best 
position prices are set for the public hospitals.  The private hospital chains then take advantage of these 
prices by requesting to be provided with the equivalent pricing, to which the majority of suppliers agree 
to (sic). 

…the larger members of the proposed Sisters of Charity purchasing network would already take 
advantage of these state based tended agreements through their close relationship with the Public 
Hospitals in each state.  The addition of the smaller members of the purchasing network would not 
affect the market prices from a volume perspective and therefore cause little effect.84 

9.84 However, the DVA was concerned that the proposed joint purchasing network may 
take away the ability for doctors to choose, for example, the surgically implanted 
prosthesis that he or she considers is in the best interests of the patient. 

9.85 In response, the Sisters of Charity submitted that the joint purchasing network would 
not have this effect.  It submitted that doctors are generally concerned with the choice 
of medical and surgical supplies which they touch.  These are specified on the 
doctor’s preference card, a document that is established for each doctor and 
maintained in the theatre or ward to ensure the doctor has available the items that he 
or she requires.  Items which are ‘patient specific’ (such as prosthesis equipment) are 
chosen by the specialist in consultation with the patient.  

                                                 
84  Hospital Supplies of Australia submission to the Commission, 10 December 2002. 
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9.86 Douglas Bean (Australia) Pty Ltd submitted that ‘hospitals may not be able to 
purchase products they need in the near future because of an unrelenting downward 
pressure on pricing.’85 

Public detriment from lessening of competition  

9.87 The Commission considers it appropriate to assess the anti-competitive detriment of 
the joint purchasing network, including Catholic private and public healthcare 
facilities up to 40 per cent of the relevant market.   

9.88 Several of the facilities in the joint purchasing network are owned by the Sisters of 
Charity and may already legally collectively negotiate with suppliers.   

9.89 The Commission notes that goods and services such as surgical supplies and many 
types of ‘medical’ capital equipment, including diagnostic equipment, would mostly 
be specific to hospitals.  The Sisters of Charity submitted that there is no basis for 
concluding that there are discrete ‘private’ and ‘public’ hospital markets for the 
acquisition of hospital supplies.  Given the information provided by Hospital Supplies 
of Australia on how the hospital supplies market currently operates (see paragraph 
9.85), the Commission agrees.   

9.90 It seems likely that the number of beds in a hospital is a reasonably accurate indicator 
of its share of the relevant supply market.  The Commission understands that in  
2001-02, Catholic hospitals provided approximately 9 per cent of the national total of 
hospital beds. 86  In light of this relatively small market share, the Commission 
considers the ability for the joint purchasing network to drive prices below 
competitive levels for these particular goods and services is negligible, even taking 
into account that the network could collectively boycott suppliers.  

9.91 For similar reasons, the Commission is of the view that the joint purchasing network 
would be unlikely to be able to force prices below competitive levels with regard to 
the acquisition of medical and pharmaceutical supplies.  These particular goods and 
services are not specific to hospitals and would include non-hospital purchasers such 
as community pharmacies, aged care facilities and general practice.    

9.92 Finally, the Commission notes that, with regard to goods and services such as 
stationery and furniture, cleaning, catering, security/maintenance, banking, insurance 
and telecommunications services, these particular goods and services are not specific 
to hospitals.  Indeed, the relevant markets include a broad range of non-hospital 
purchasers.  The Commission considers therefore, that the ability for the joint 
purchasing network to drive prices below competitive levels is likely to be negligible.  
Consequently, the joint purchasing network is unlikely to generate public detriment in 
these markets.  

9.93 Overall, the Commission confirms its conclusion in the draft determination that there 
is negligible anti-competitive detriment arising from the joint purchasing network.  

                                                 
85 Douglas Been (Australia) submission to the Commission, 26 August 2003, p1. 
86  Figure compiled from Catholic Health Australia 2001-02 Annual Report, p4 and AIHW Australian Hospital 

Statistics 2001-02, p7.  In 2001-02 there were 78 868 hospital beds in Australia.  Catholic hospitals provided 
8400 beds. 
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Public benefits 

9.94 In its draft determination, the Commission considered that transaction cost savings 
from the joint purchasing network are likely to be greater than for the HPPA network, 
although still relatively limited.  Given the likelihood that the joint purchasing 
network would have a much smaller market share than the HPPA network, it seems 
likely that, without a collective boycott, collective negotiations would not proceed.  
Consequently, the transaction cost savings can be seen as resulting, in part, from the 
collective boycott. 

9.95 In particular, transaction cost savings would arise from the common agent negotiating 
a single deal for all members of the joint purchasing network with each individual 
supplier. 

9.96 Ultimately, the Commission is satisfied that the public benefits are more than 
negligible. 

9.97 It therefore grants authorisation to this aspect of the applications for authorisation by 
the Sisters of Charity. 

Term of authorisation 

9.98 It appears to the Commission that the private hospital sector is in a period of transition 
as private hospitals explore ways to ensure their longer-term sustainability.  In this 
circumstance, the Commission considers it appropriate to grant authorisation for no 
longer than five years, so as to allow the authorisation to be reviewed in the light of 
any changed circumstances. 

Interim authorisation 

9.99 The Commission revokes the interim authorisation granted when it issued the draft 
determination and grants a further interim authorisation to: 

• the initial members of the HPPA network plus the additional Catholic health 
facilities that may join the HPPA network in the future to collectively negotiate 
with health funds and the RC but without the ability to collectively boycott; 

• the four private hospitals in the HPPA network fully-owned by the Sisters of 
Charity Health Service and St Vincent’s Private Hospital, Sydney engaging in 
collective boycotts of health funds and the RC; and 

• the joint purchasing network plus additional Catholic health facilities that may 
join the joint purchasing network in the future to collectively negotiate with 
suppliers including the ability to collectively boycott, 

effective until the date the final determination comes into effect. 
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10 Determination 

The applications 

10.1 On 21 October 2002 the Sisters of Charity Health Service Limited (Sisters of Charity) 
lodged applications A30216 and A30219 with the Commission. 

10.2 Application A30216 was made under subsection 88(1) of the Act for authorisation for 
the Sisters of Charity and the facilities listed at Attachment A to make and give effect 
to a contract or arrangement, or arrive at an understanding, a provision of which 
would have the purpose, or would or might have the effect, of substantially lessening 
competition within the meaning of section 45 of the Act. 

10.3 Application A30219 was made under sub section 88(1) of the Act for authorisation 
for the Sisters of Charity and the facilities listed at Attachment A to make and give 
effect to a contract or arrangement, or arrive at an understanding, where a provision of 
the proposed contract, arrangement or understanding would be, or might be, an 
exclusionary provision within the meaning of section 45 of the Act. 

10.4 In particular, the Sisters of Charity seek authorisation for a proposed agreement 
between itself, Mercy Health and Aged Care (Mercy Health) and the Holy Spirit Care 
Services (Holy Spirit Services) to collectively negotiate Hospital Purchaser Provider 
Agreements (HPPAs) with health funds, to collectively negotiate with the 
Repatriation Commission (RC) and to collectively negotiate the purchase of a range 
of goods and services from suppliers.  The parties propose that they be able to 
collectively boycott health funds, the RC and suppliers. 

10.5 The Arrangements for which authorisation is sought are detailed in Chapter 2 of this 
determination.  

Determination  
10.6 For the reasons outlined in this determination, the Commission is satisfied that, in all 

the circumstances the making and giving effect to the arrangements for which 
authorisation is sought – with one exception – under sub-section 88(1) of the Act: 

• is likely to result, in a benefit to the public; and 

• that this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that is likely to result, from giving effect to the 
arrangements. 

10.7 The Commission therefore grants authorisation for five years to: 

• the initial members of the HPPA network (listed at clause 4.3 of the draft Heads 
of Agreement at Attachment B to this determination) and any other private 
hospitals joining the HPPA network under clauses 5.2 and 5.3 of the draft 
Heads of Agreement to collectively negotiate with health funds and the 
Repatriation Commission but not including the ability to collectively boycott; 

• the initial members of the HPPA network – except St Vincent’s and Mercy 
Private Hospital, Melbourne and Holy Spirit Northside Private Hospital, 
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Brisbane – to engage in collective boycotts of health funds and the Repatriation 
Commission; 

• the initial members of the joint purchasing network (listed at clause 4.2 of the 
draft Heads of Agreement) and any facilities able to join the joint purchasing 
network pursuant to clauses 5.1, 5.2 and 5.3 of the draft Heads of Agreement to 
collectively negotiate with suppliers including the ability to collectively 
boycott; and 

• the initial and additional members of both the HPPA and joint purchasing 
networks to exchange, through the common agent, fees, costs, prices, fee and 
other information, pursuant to clause 8.3 of the draft Heads of Agreement. 


