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Glossary

code


National Electricity Code

ACCC


Australian Competition and Consumer Commission
IRPC


Inter-Regional Planning Committee
MW


MegaWatt

NECA


National Electricity Code Administrator

NEM


National Electricity Market

NEMMCO

National Electricity Market Management Company 

NSP


Network Service Provider

TNSP


Transmission Network Service Provider

TPA


Trade Practices Act 1974

1.  
Introduction

On 16 December 2003, the Australian Competition and Consumer Commission (ACCC) received applications from the National Electricity Code Administrator (NECA) under section 91A of the Trade Practices Act 1974(TPA) for minor variations to the existing authorisations (Nos A40074, A40075, A40076, as amended) in respect of the National Electricity Code (code). 

The existing authorisations were granted by the ACCC on 10 December 1997, and have been subsequently amended by a number of authorisations of amendments to the code, details of which can be found on the ACCC’s website.  The authorisations granted in respect of the code extend to all current and future participants in the National Electricity Market (NEM).

The applications for minor variations encompass two sets of changes. These relate to provisions of the code governing the registration of generators, and arrangements for testing of the power system when major network augmentations or additions occur.
Registration of generators in the NEM is compulsory, with each generator being classified as either a scheduled or non-scheduled generating unit. A scheduled generator is required to respond to despatch instructions from the National Electricity Market Management Company (NEMMCO), whereas a non-scheduled generator is not. The changes are designed to:

· Allow for generator classifications to be amended at the instigation of a generator and with the approval of NEMMCO

· Allow small generators that are part of a group of generators whose combined output of electricity is greater than 30 Mega Watts (MW) to be classified as non-scheduled, with the approval of NEMMCO

· Correct existing errors in the code.
The minor variations dealing with power system testing are designed to improve the current power system testing provisions when major network augmentations or additions occur. Such changes to the power system may impact upon system security, and hence new power transfer capabilities and stability limits need to be verified. The proposed changes are designed to:

· Align the code with the physical reality of the networks by assessing inter-network effects rather than inter-regional effects
· Allow parties other than NEMMCO and Network Service Providers (NSPs) to propose inter-network testing

· Involve NSPs in planning tests, when the proponent is not an NSP

· Clarify the process for development of a testing programme

· Amend cost recovery mechanisms

· Allow test proponents to commercially acquire the services needed to undertake the tests.

The ACCC is satisfied that the proposed code changes are suitable for authorisation using the minor variations provisions of the TPA.  

Authorisation under Part VII of the TPA provides immunity from court action for certain types of market arrangements or conduct that would otherwise be in breach of Part IV of the TPA. Authorisation may be granted where the ACCC concludes that the public benefits of the arrangements or conduct would outweigh the anti-competitive detriment of such arrangements or conduct. 

The ACCC has prepared this determination outlining its analysis and views on the applications for authorisation of the code changes. Chapter 2 of this determination sets out the statutory test that the ACCC must apply when assessing an application for authorisation. Chapter 3 contains an outline of the ACCC’s public consultation process. The ACCC’s analysis of the proposed code changes is set out in chapters 4 and 5, and the ACCC’s determination is in chapter 6.  

2.  
Statutory test

The original authorisations were granted under sub-sections 88(1) and 88(8) of the TPA.  

An authorisation under sub-section 88(1) of the TPA authorises a corporation to make a contract or arrangement, or arrive at an understanding, a provision of which would have the purpose, or would or might have the effect, of substantially lessening competition within the meaning of section 45 of the TPA; and to give effect to a provision of a contract, arrangement or understanding where the provision is, or may be, an exclusionary provision within the meaning of section 45 of the TPA. Further sub-section 88(6) provides that an authorisation made under sub-section 88(1) has effect as if it were also an authorisation in the same terms to every other person named or referred to in the application.  

An authorisation under sub-section 88(8) of the TPA authorises a corporation to engage in conduct that constitutes, or may constitute, the practice of exclusive dealing in accordance with the provisions of section 47 of the TPA. Further, sub-section 88(8AA) provides that where authorisation has been granted under sub-section 88(8) and this particular conduct is expressly required or permitted under a code of practice, the authorisation applies in the same terms to all other persons named or referred to as a party or proposed party to the code. Authorisations may also apply to any corporation who becomes a party in the future.  

The TPA provides that the ACCC shall only grant authorisation with respect to the conduct described above if the applicant satisfies the relevant tests in sub-sections 90(6) and 90(8) of the TPA. While sub-section 90(6) and sub-section 90(8) relate to different types of anti-competitive behaviour, the tests are essentially the same.  

Sub-section 90(6) provides that the ACCC shall grant authorisation only if it is satisfied in all the circumstances that:

· the provisions of the proposed contract, arrangement or conduct would result, or be likely to result, in a benefit to the public; and

· that benefit would outweigh the detriment to the public constituted by any lessening of competition that would, or would be likely to result from the proposed contract, arrangements or conduct.  

Sub-section 90(8) provides that the ACCC shall grant authorisation only if it is satisfied in all the circumstances that the proposed provision or conduct would result, or be likely to result, in such a benefit to the public that the proposed contract, arrangement, understanding or conduct should be allowed.  

The detriment to be considered is limited to detriment caused by a lessening of competition. However, consideration of public benefits is less restricted and public benefits recognised in the past include:

· fostering business efficiency;

· industry rationalisation;

· promotion of industry cost savings;

· promotion of competition in industry;

· promotion of equitable dealings in the market;

· expansion of employment;

· development of import replacements;

· growth in export markets; and

· arrangements which facilitate the smooth transition to deregulation.  

In considering whether or not to grant authorisation the ACCC must consider what the position is likely to be in the future if authorisation is granted and what the future is likely to be if authorisation is not granted.  

If the ACCC determines that the public benefits do not outweigh the detriment to the public constituted by any lessening of competition, the ACCC may refuse authorisation or grant authorisation subject to conditions.  

Section 91A of the TPA provides that the ACCC may make a determination to vary an existing authorisation, to which sub-section 90(6) applies, if it is satisfied that the variation would not result in a reduction in the extent to which the benefit to the public of the authorisation outweighs any detriment to the public caused by the authorisation. Further the ACCC may make a determination to vary an existing authorisation to which sub-section 90(8) applies if it is satisfied that the variation would not result in a reduction to the public benefit arising from the existing authorisation.

The value of authorisation for the applicant is that it provides protection from action by the ACCC or any other party for potential breaches of certain restrictive trade provisions of the TPA. It should be noted, however, that authorisation only provides exemption for the particular conduct applied for and does not provide blanket exemption from all provisions of the TPA. Further, authorisation is not available for misuse of market power (section 46).  

A more expansive discussion about the ACCC’s authorisation process and the statutory test that the ACCC applies can be found in: Guide to authorisations and notifications, Australian Competition and Consumer Commission, November 1995.  

3. 
Public consultation process

The ACCC has a statutory obligation under the TPA to follow a public process when assessing an application for authorisation.  

The ACCC received the applications to vary the existing authorisation on 16 December 2003. Notification of the applications and a request for submissions was placed in The Australian Financial Review on Thursday 15 January 2004 and placed on the ACCC’s web site. Interested parties were asked to make submissions to the ACCC regarding their views on the issues of public benefit and anti-competitive detriment arising from implementation of the proposed changes. The ACCC received one submission on inter-network testing from TransGrid, which has been placed on the Commission’s public register and web site.

A person dissatisfied with this determination may apply to the Australian Competition Tribunal for its review.

4.
Generator registration
All generators participating in the NEM must register as market participants. Clauses 2.2.2 and 2.2.3 of the code provide for generating units to be classified as either scheduled or non-scheduled generating units. Non-scheduled generating units do not participate in the central dispatch process operated by NEMMCO under Chapter 3 of the code. A generating unit with an output of 30 MW or more is, by default, a scheduled unit. A generating unit with an output of less than 30 MW is, by default, a non-scheduled unit, unless it is part of a group of connected generating units with a combined output in excess of 30 MW. Notwithstanding the default position NEMMCO can, at the time of registration, classify a unit with a rating of less than 30 MW as a scheduled unit and vice versa.  NEMMCO can impose conditions upon such a determination.  

4.1
The applications
NECA’s proposed code changes were put forward by NEMMCO, and deal with the classification of generating units in the NEM. 
The changes allow groups of generating units at a common connection point with individual nameplate ratings of less than 30 MW, but with a combined rating of more than that limit, to be classified as non-scheduled units.

The application also proposes to allow generators to apply to NEMMCO for reclassification from scheduled to non-scheduled, and vice-versa.
4.2
Issues for the ACCC
The ACCC determined that the proposed amendments to the code do not substantially change the conduct that has already been authorised in respect of the provisions for the registration of generators by NEMMCO.  The ACCC considers that the provisions of the code being varied do not give rise to significant benefits or detriments in terms of the overall authorisation of the NEM.  Hence the ACCC decided that the proposed amendments to the code could be dealt with under s 91A of the TPA as a minor variation to the existing authorisations of the code.

4.3
What the applicant says
NECA states the proposed code changes clarify that NEMMCO does have the power to classify a generating unit as a non-scheduled unit, notwithstanding that it may be part of a group of connected units with a combined rating in excess of 30 MW.  

NEMMCO was concerned that clauses 2.2.2 and 2.2.3 may be drafted in such a way that, once NEMMCO classifies a unit as scheduled or non-scheduled, it would not be able to reclassify that unit should a change in circumstances necessitate it. For example, if a unit were part of a group of connected units that has a combined output in excess of 30 MW, NEMMCO doubted whether it could classify that unit as a non-scheduled unit or, even if it could, whether it could impose any conditions upon that determination.  

NECA has therefore proposed code changes to give NEMMCO the flexibility to re-classify a unit. For example, if NEMMCO classifies a unit with a rating in excess of 30 MW as a non-scheduled unit or vice versa, and finds that operating conditions change, the proposed code changes would enable it to re-classify that unit to ensure that it is given the most appropriate classification.  

NECA has also proposed additions to the glossary of the code. Whilst the terms scheduled generator and scheduled generating unit are both defined in the code, non-scheduled generator and non-scheduled generating unit are not. Both terms are used in clauses 2.2.2 and 2.2.3 and take their meaning from those provisions.  NECA proposes amendments to rectify this.  
NECA also proposes amendments to clarify several internal inconsistencies in the code.  For example, NEMMCO has the power under clause 3.8.2(e) to direct a generator to participate in the central dispatch process where necessary to maintain system security. NECA proposes amendments to make it clear that this prevails over clause 2.2.3, which provides that a non-scheduled generator does not participate in the central dispatch process.    
NECA notes in its application two issues that were raised in consultation with industry participants:

· the need for appeal rights regarding conditions of registration that NEMMCO may apply and 
· the implications that increasing intermittent generation will have on frequency control ancillary services costs.

NECA notes that the dispute resolution provisions of the code would apply to any dispute arising regarding conditions of registration and does not agree that review by the National Electricity Tribunal is necessary.  NECA also states that the issue of cost allocation of ancillary service costs is currently under review by NECA, and considers that the review is the appropriate forum for considering the impact of increasing intermittent generation in the NEM.
4.5
ACCC’s considerations

The Commission has considered NECA’s applications for minor variation of the authorisations to the code and is satisfied that the variations would not involve a material change in the effect of the existing authorisations.

Given NEMMCO has the power to classify generating units as scheduled or non-scheduled in the appropriate circumstances, it is similarly important that NEMMCO be given the power to reclassify units should a change in circumstances require it.  Without this, the market and generators operating border-line scheduled/ non-scheduled generating units could face considerable uncertainty regarding the initial classification of their units.

The ACCC considers that the introduction of a clause allowing reclassification will provide for more efficient market operations as it will increase the extent to which generating units will be operating within the NEM at their most appropriate classification.

The ACCC is of the opinion that the amendments to the glossary do not involve a material change, and specifically would not give rise to any identifiable benefit or detriment that is particularly important in terms of the authorisation of the code as a whole. 
The ACCC has also reviewed the submissions made to NECA’s Code Change Panel and notes the issues raised.  However the ACCC believes that the Code Change Panel has responded adequately to these matters in their report, and no further action by the ACCC is warranted.

5.
Inter-network testing

Clause 5.7.7 of the code provides a requirement for testing to be undertaken where new transmission lines are built, existing networks are augmented, or other new transmission network facilities are developed. These tests are conducted for the purposes of verifying the magnitude of the power transfer capability of transmission networks. The tests must be coordinated by the Inter-Regional Planning Committee (IRPC) and approved by NEMMCO and all associated Transmission Network Service Providers (TNSPs). It is noted that consent must not be unreasonably withheld.

Clause 5.7.7 explains the rights and obligations of the parties involved in such testing, including the cost recovery mechanisms associated with the testing.
Currently, the power system testing provisions of the code focus on inter-regional effects. A region, as defined by the code, is an area served by a particular part of the transmission network containing one or more major load centres or generation centres or both.
5.1
The application

The proposed code changes aim to shift the emphasis from inter-regional effects (where the effect is confined to one part of a transmission network) to inter-network effects, where an effect impacts on another TNSP’s network. Given the increasing transfer of electricity between networks, NECA considers that this will better align the code with the physical reality that networks are not rigorously governed by physical boundaries.  
NECA is also proposing to expand the criteria governing who is eligible to propose an inter-network test, to include parties other than NEMMCO and network service providers. In cases where the proponent is not a network service provider or NEMMCO, the proposed code changes allow for the involvement of a relevant network service provider and their expertise in planning and conducting the test. The changes also clarify the process for the development of testing programmes.  
In addition, NECA is proposing to introduce new mechanisms to recover the costs incurred in conducting such tests. The changes are also designed to permit the proponent of a test to acquire commercially the services required to achieve the required power flow conditions for a test if necessary and to rely on such mechanisms in preference to NEMMCO using its power of direction of market participants to achieve power flows.
5.2
Issues for the ACCC
The ACCC understands that the proposed code changes set out new procedures for the conduct of inter-network testing. The changes clarify who is responsible for testing of different facilities and set out a process for the development of a testing program. The changes also make provision for the allocation and recovery of costs associated with testing.

The ACCC notes that requirements in relation to network testing are already contained in the code and are authorised. The ACCC considers the proposed code changes do not introduce substantial new or remove existing requirements in relation to testing.  Rather, they set out a new process for the conduct of such tests. Whilst this process is more detailed than the existing procedure, it does not create rights or obligations in relation to a new or different subject matter.

The ACCC considers that the provisions of the code being varied do not give rise to significant benefits or detriments in terms of the overall authorisation of the code.  Hence the ACCC agreed that the proposed amendments to the code could be dealt with under the s 91A of the TPA as a minor variation to the existing authorisations of the code.

5.3
What the applicant says
NECA stresses the importance of the code having appropriate provisions for testing network power transfer capability, and notes the existing provisions have not worked well when employed on a number of projects since the market start.  NECA considers that refinement of the provisions for these tests are essential to the further development of the national grid, and the maintenance of system security.

During consultation of the proposed changes, NECA gave consideration to a number of concerns regarding the recovery of costs incurred in conducting inter-network tests. 

Specifically, it was questioned whether the requirement to acquire testing services on commercial terms may result in higher testing costs should the proponent of a test be unable to reach agreement with a commercial supplier, and whether the restoration of negative settlement residues on a trading interval basis may add substantially to the cost of testing.

It was argued that these higher costs, if required to be included in the project costs, may result in some network developments being deferred or possibly abandoned. The Code Change Panel considered that costs associated with the commissioning and testing are part of the total costs of implementing network developments, and could very well be included in assessing the market benefits of an augmentation. The Panel also noted that the alternative- spreading the costs across the market- was an inappropriate response, as it would not indicate the true cost of the development. 

5.5
Submissions from interested parties

In it’s submission to the ACCC, TransGrid raised concerns about the following two issues:

· the definition of a material inter-network impact and

· the application of commercial opportunities forgone in determining costs.

For both issues, TransGrid indicates that its submission is made in response to the report of the Code Change Panel, as TransGrid raised both of these matters in their submission to NECA’s consultation process.  

Material inter-network impact

TransGrid has concerns about the technical and practical application of the proposed definition of a material inter-network impact.  TransGrid states the Code Change Panel addressed this issue by referring such matters to the IRPC.  However TransGrid considers that IRPC does not have the appropriate powers to deal with issues raised by the definition of material inter-network impact.  TransGrid suggests an amendment to clause 5.7.7(a) Chart 1of the code, to replace the words material inter-network impact with the words an adverse impact on the quality of supply in another TNSP’s network.
Commercial opportunities forgone

TransGrid does not support the inclusion of compensation measures for those affected by inter-network testing based on identification of commercial opportunities forgone.  TransGrid believes that such a provision will encourage affected market participants to overstate their true costs, and notes that the costs of commercial opportunities forgone may be hard to identify.  TransGrid states that costs of testing are eventually recouped by test proponents through market charges or regulated revenues, and suggests that in order to promote economic efficiency the costs of power system testing should be levied on the beneficiaries.  Thus, where network augmentations have a net economic benefit, testing costs should be spread across the whole market, or be borne by NEMMCO, and then passed onto market participants through NEMMCO’s fees. 
5.6
ACCC’s considerations

The ACCC has considered NECA’s applications for minor variation of the authorisations to the code and is satisfied that the variations would not involve a material change to the effect of the existing authorisations.

The ACCC agrees with NECA that it is important that the provisions of the code dealing with the testing of power transfer flows provide adequate scope for such tests to be conducted when they are necessary and with minimal impact on the operation of the market.  The ACCC believes that the proposed code changes provide increased clarity regarding the rights and obligations of market participants in respect of inter-network testing, and better reflect the actual configuration of the transmission network in the NEM.

Regarding the specific changes, the ACCC considers that the proposed wording of clause 5.7.7 more clearly establishes the responsible parties to a proposed new development or activity. In addition to NEMMCO and network service providers, as currently allowed by the code, the code changes will allow other parties to propose inter-network tests. The ACCC considers that widening the scope of possible proponents will help to ensure that necessary and appropriate tests will be designed and conducted for all new developments and activities that require testing. 

The proposed wording of chart 1, clause 5.7.7, refers to effects impacting on more than one network in the NEM. The ACCC agrees with NECA that shifting the focus of testing from inter-regional effects to inter-network effects is more aligned with the increasing expansion of a national transmission network.  

The application also proposes changes to the process for testing procedures. The ACCC considers that these changes are constructive in that they:

· more clearly establish the notification periods required for each stage of the process

· clarify the process to be followed for giving notice of proposed tests, and of tests to be conducted

· more clearly explain the information requirements of proponents for the assessment of proposed tests
· encourage the development of inter-network test guidelines by the IRPC.
Material inter-network impact

The ACCC notes TransGrid’s concerns regarding the implementation of the new provisions, but considers that implementation issues must be resolved by NECA and/or the IRPC if appropriate.  The ACCC notes that other TNSPs do not appear to share TransGrid’s concerns regarding implementation and that the proposed code changes allow for guidelines to be developed to deal with the issues raised by TransGrid.  The ACCC does not believe that this issue creates any increased anti-competitive detriment arising in the operation of the NEM.
Commercial opportunities forgone


· 
· 
· 
· 
NECA is also proposing new mechanisms for the recovery of costs associated with inter-network tests. The ACCC agrees with the proposal that the proponent should bear the costs associated with a proposed inter-network test, as it considers that this most appropriately apportions the cost of testing. The code includes provisions for negotiation in good faith to determine the costs of testing and test proponents and participants also have recourse to dispute resolution arrangements. Hence, whilst noting TransGrid’s concerns about the accurate identification of costs, the ACCC believes that the proposed alternative methods, such as sharing the cost across the market on the basis of beneficiary pays, may disguise the true cost of a development. However, the ACCC notes that alternative methods of allocating costs are feasible and believes that if the proposed arrangements prove difficult to implement or administer then NECA should again review the arrangements.
Overall, the ACCC considers that the nature of these amendments does not suggest that any of them would involve a material change to the existing authorisations, and specifically would not give rise to any identifiable benefit or detriment that is particularly important in terms of the authorisation of the code as a whole.
6.  
Determination

The ACCC is satisfied that the variations proposed to authorisations A40074, A40075, A40076 (as amended) are minor variations as none of the proposed changes involves a material change in the effect of the existing authorisations.

The ACCC is satisfied that the minor variations proposed to authorisations A40074, A40075, A40076, which are the subject of this application, would not result, or would be likely not to result, in a reduction in:

· the extent to which the benefit to the public of the authorisations outweighs any detriment to the public caused by the authorisations; or

· the benefit to the public that arose from the original authorisations.

The ACCC therefore varies authorisations A40074, A40075, A40076 to include authorisation of conduct in relation to the proposed code changes and implemented changes, which are the subject of these applications.  

The authorisations shall remain in force until 31 December 2010, as provided for in the ACCC’s determination dated 10 December 1997.

This determination is made on 3 March 2004.  If no application for a review of the determination is made to the Australian Competition Tribunal (Tribunal), it will come into force on 3 March 2004.  If an application for review is made to the Tribunal, the determination will come into force:

· where the application is not withdrawn – on the day on which the Tribunal makes a determination on the review; or

· where the application is withdrawn – on the day on which the application is withdrawn.  
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