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Glossary 

Code National Electricity Code 

Commission Australian Competition and Consumer Commission 

MNSP Market Network Service Provider 

NECA National Electricity Code Administrator 

NEM National Electricity Market 

NEMMCO National Electricity Market Management Company 

QNI Queensland  New South Wales Inter-connector 

TPA Trade Practices Act 1974 
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1. Introduction 

On 15 November 1999, the National Electricity Code Administrator (NECA), on behalf of 
the Queensland Government, requested authorisation (Nos A90726, A90727 and A90728) of 
amendments to the Queensland derogations to facilitate the operation of the DirectLink 
interconnector.  Included with the changes are amendments which Queensland describe as 
being of a typographical and clarificatory nature. 

To facilitate the development of DirectLink, NECA’s application also sought interim 
authorisation of the amendments to Queensland’s derogations.  The Commission provided 
interim authorisation of the amendments to Queensland’s derogations, with the exception of 
the amendments to clauses 9.35.6A and 9.35.9(f), on 8 December 1999. 

1.1 Statutory test 

These applications were made under sub-sections 88(1) and 88(8) of the Trade Practices Act 
1974 (TPA).  Applications under sub-section 88(1) are for the authorisation to make a 
contract or arrangement, or arrive at an understanding, a provision of which would have the 
purpose, or would or might have the effect, of substantially lessening competition within the 
meaning of section 45 of the TPA.  An application made under sub-section 88(8) of the TPA 
are for authorisation to engage in conduct that constitutes, or may constitute, the practice of 
exclusive dealing. 

The TPA provides that the Commission shall only grant authorisation if the applicant satisfies 
the relevant tests in sub-sections 90(6) and 90(8) of the TPA. 

Sub-section 90(6) provides that the Commission shall grant authorisation only if it is satisfied 
in all the circumstances that: 

■  the provisions of the subject arrangements or conduct would result, or be likely to result, 
in a benefit to the public; and 

■  that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would, or would be likely to result from the arrangements or conduct.  

Sub-section 90(8) provides that the Commission shall grant authorisation only if it is satisfied 
in all the circumstances that the proposed provision or conduct would result (or be likely to 
result) in such a benefit to the public that the proposed contract, arrangement, understanding 
or conduct should be allowed. 

In deciding whether it should grant authorisation, the Commission must examine the anti-
competitive aspects of the arrangements, the public benefits arising from the arrangements 
and weigh the two to determine which is greater.  Should the public benefit or expected 
public benefits outweigh the anti-competitive aspects, the Commission may grant 
authorisation or grant authorisation subject to conditions. 

Determining just what is a benefit to the public is therefore a key issue.  Public benefits 
recognised in the past include: fostering business efficiency; industry rationalisation; 
expansion of employment; promotion of industry cost savings; promotion of competition in 
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industry; promotion of equitable dealings in the market; development of import replacements; 
growth in export markets; and arrangements which facilitate the smooth transition to 
deregulation. 

If the Commission determines the public benefits do not outweigh the anti-competitive 
detriment, the Commission may refuse authorisation or alternatively, in refusing 
authorisation, indicate to the applicant how the applications could be constructed to change 
the balance of detriment and public benefit so that authorisation may be granted. 

The value of authorisation for the applicant is that it provides protection from action by the 
Commission or any other party for potential breaches of certain restrictive trade provisions of 
the TPA.  However, authorisation provides exemption for the particular conduct applied for 
only.  Authorisation does not provide blanket exemption from all provisions of the TPA.   

1.2 Commission processes 

The Commission has produced this draft determination outlining its analysis and views on the 
NEC according to the statutory assessment criteria set out in section 1.1.  The Commission 
now invites the applicants and other interested persons to notify it within 14 days of 26 April 
2000 whether the applicants or other interested persons wish the Commission to hold a 
conference in relation to this draft determination. 

If the applicants or an interested party notifies the Commission in writing within the 14 days 
that they want the Commission to hold a conference, the Commission will appoint a date, 
time and place (tentatively 16 May 2000 in Canberra) for the holding of the conference and 
notify all interested parties.  The applicants, interested parties who receive a copy of the draft 
determination and any other interested parties whose presence the Commission considers 
appropriate are entitled to participate in the conference. 

Following the conference, the Commission will take into account issues raised at the 
conference, and any related submissions, and will issue a final determination.  If no pre-
determination conference is called then this draft determination will become the final 
determination. 

A person dissatisfied with the final determination may apply to the Australian Competition 
Tribunal for its review. 
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2. The applications 

2.1 Background 

Currently there are two interconnectors in the National Electricity Market (NEM), one 
between Victoria and South Australia and the other between New South Wales and Victoria 
via the Snowy region.  In addition, the QNI interconnector between the transmission 
networks in New South Wales and Queensland is under construction and is due to be 
commissioned in 2001. 

These interconnectors are owned by the incumbent transmission networks and, under the 
National Electricity Code (Code), are deemed to be regulated interconnectors.  The 
interconnectors operate as an extension to the existing transmission networks and are, 
therefore, regulated in a similar manner; that is, they are open access free flowing 
interconnectors.  Utilisation of the links are determined via the Code’s wholesale market 
arrangements where NEMMCO dispatches generators on the basis of minimising energy 
costs subject to losses, network constraints and system security requirements.  Revenues for 
the links are determined by the transmission regulator.  This revenue is recovered from the 
proceeds of the auction of the settlements residues and network charges.  Currently, there are 
no inter-regional flows of network charges. 

NECA has developed a new set of rules to allow the construction and operation of 
unregulated interconnectors.  These unregulated interconnectors (or market network service 
providers - MNSPs) would earn revenue by trading, or facilitating the trade, in electricity 
across two different price regions and not through regulated revenue.  The model proposed by 
NECA would allow the interconnector to act as load (a purchaser of electricity) in the low 
price region and as a virtual generator (seller of electricity) in the high price region.  The 
proposed Code changes provide one possible set of arrangements for the operation of an 
unregulated interconnector thereby leaving scope for alternative arrangements to be 
developed in the future. 

The proposals provide an opportunity for new interconnectors to be developed on a 
contestable basis.  Currently, Transenergie have proposals to develop unregulated links 
between NSW and Queensland (Directlink) and between NSW and South Australia 
(MurrayLink).  The Basslink Development Board has indicated that National Grid’s proposed 
Tasmania to Victoria interconnector will be an unregulated link.   

2.2 Proposed NEM arrangements for MNSPs 

In response to its Code obligations, NECA set up a working group to help establish a 
framework for market participation by non-regulated interconnectors.  The working group 
completed its report in December 1998.  NECA included its response to the deliberations of 
the working group in the draft and final reports of the NECA network pricing review.   

The code changes would grant an automatic approval to a MNSP provided certain principles 
are met (described as safe harbour provisions).  The Code changes do not preclude the 
development of other rules for the operation of a MNSP.  However, if different rules were 
proposed they would have to be assessed separately at that time. 
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NECA accepted 11 of the working group’s 14 safe harbour principles, namely: 

1. The interconnector must comprise a single two-terminal element of at least 30 MVA 
capacity that directly connects networks in different price regions. 

2. The interconnector must be scheduled and be subject to analogous rights and obligations 
to those applicable to scheduled generators and loads. 

3. Revenue could be earned on the basis of the spot price differential between two regions 
and from providing ancillary services. 

4. Flow through the interconnector should be independently controllable if the 
interconnector forms part of any network loop. 

5. The MNSP should meet the full cost of dedicated connection assets plus other network 
charges and rebates necessary for efficient investment and utilisation signals. 

6. The MNSP must enter into a connection agreement with both the interconnected 
networks. 

7. The MNSP should pay for services to support the operation of the interconnector as well 
as compensate for any adverse impact on other parts of the network. 

8. NEMMCO’s powers to direct the MNSP should be the same as its powers to direct other 
scheduled plant. 

9. Some, or all, of the MNSP capacity could be used for a reserve trader contract. 

10. The MNSP should submit a Code consistent access undertaking to the Commission. 

Given the advanced stage of development of a number of unregulated interconnector projects, 
the Commission has provided interim authorisation of that part of the proposed arrangements 
that deal with how the MNSP will interact with the market and certain aspects relating to 
access obligations.  Those code changes, and the remainder that deal with a MNSP’s access 
obligations, are continuing to be considered as part of the Commission’s assessment of the 
Code changes flowing from NECA’s transmission and distribution pricing review. 

2.3 MNSP Amendments to the Queensland derogations 

On 15 November 1999, NECA, on behalf of the Queensland Government, requested 
authorisation of amendments to the Queensland derogations.  The amendments to the 
Queensland derogations would recognise a MNSP and would permit them to participate in 
the Queensland market. 

Currently, the Queensland derogations limit participation in the Queensland market to entities 
that purchase electricity for consumption in Queensland or submit dispatch bids or dispatch 
offers for electricity which is generated in Queensland.  In that case, a MNSP (such as the 
proposed DirectLink) would not be eligible to receive spot market revenue for transporting 
electricity generated in New South Wales into Queensland. The changes clarify the status of a 
MNSP and their entitlement to spot market revenues in the Queensland market.  Included 
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with the MNSP changes are other amendments which Queensland describe as of a 
typographical and clarificatory nature. 

More specifically, to allow MNSPs to participate in the Queensland market the amendments 
to Queensland’s derogations stipulate that: 

■  the definition of a Queensland market participant is broadened to include participants that 
transfer electricity through connection points assigned to the Queensland reference node 
(cl 9.35.1(c)(B)); 

■  the definition of the Queensland market is extended from one based on a regional 
reference node and connection points in Queensland to a definition that also includes 
connection points, that may not be in Queensland, but that are assigned to the Queensland 
reference node (cl 9.35.3); 

■  NEMMCO must operate its dispatch processes to deal with MNSPs as well as generating 
units and loads (cl 9.35.6(a));  and 

■  the arrangements governing system security during isolation periods currently apply to all 
connection points in the Queensland system.  The amendments extend these arrangements 
to cover all connection points assigned to the Queensland reference node (cl 9.36.2). 

The proposed amendments seek to allow MNSPs to participate in the Queensland 
arrangements relating to pricing where rate of change constraints impact on central dispatch 
(cl. 9.35.6A) and the subsequent settlements process (cl 9.35.9(f)).  The amendments also 
stipulate that when the rate of change arrangements cease then any outstanding monies 
associated with those arrangements must be paid out in the manner described (cl 9.35.9(e)).  
However, as a result of the Commission’s conditions imposed in the 22 December 1999 
authorisation determination, clauses 9.35.6A and 9.35.9(e) – (h) are to be deleted from 
Queensland’s derogations. 

The Queensland amendments impose on an MNSP a number of technical requirements, such 
as those relating to voltage fluctuation, voltage unbalance, quality of electricity delivered 
through a MNSP and harmonic distortions (cls 9.37.12, 9.37.14(b), 9.37.18(a1) & 
9.37.19(b1)).   

In addition, the amendments change the definition of the single Queensland region from one 
based on the State of Queensland to one comprised of both the State of Queensland and the 
continuation of a Queensland network (cl 9.35.4).  This arrangement is subject to Ministerial 
agreements on cross border networks as outlined in the NSW derogations (cl 9.12.4).  The 
amendments do not alter the end date of this derogation, being the earlier of either the 
interconnection date or 31 December 2002.  The Commission understands that this 
amendment has not been made to facilitate MNSP’s participation in the Queensland market.  
Rather, the amendments seek to clarify the definition of the Queensland region by making it 
more general and providing for the inclusion of a network deemed to be in Queensland if 
clause 9.12.4 is invoked. 

The typographical changes included in the application have the effect of:  
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■  clarifying the definition of an exempted generation agreement to refer not only to 
agreements in place prior to Code commencement but also any amendments of an 
agreement made prior to Code commencement (cl 9.32.1(a)(2)); 

■  deleting incorrect cross-references to clause 3.16 (Participant compensation fund) of the 
Code and replacing them with references to clause 3.14 and similarly replacing references 
to clause 3.17 with references to clause 3.15 (Settlements) (cl 9.35.9); 

■  inserting the words “where appropriate” on NEMMCO’s obligation to publish separate 
PASA (cl 9.35.5) and market information (cl 9.35.8) reports on the Queensland region in 
order to provide NEMMCO with more flexibility in publishing the information; 

■  the derogations currently specify that when NEMMCO contracts for reserves in 
Queensland that those costs are recovered from Queensland market customers, the 
amendments add the rider that the costs must relate to the period that the Queensland 
market is in operation (cl 9.35.9(d));  and 

■  deleting clause 9.36.5 that deals with sensitive loads as this clause is now redundant. 
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3. What the applicant said 

The Queensland Government argues that the amendments to their derogation aim to facilitate 
the introduction of MNSPs by: 

■  generalising the definition of the Queensland region; 

■  including MNSPs in despatch and settlements in the Queensland market;  and 

■  generalising technical derogations to ensure that the introduction of MNSPs do not 
adversely affect the security and integrity of the Queensland system. 

The Queensland Government adds that the remaining changes correct typographical errors 
and tidy up certain redundancies produced by other Code changes. 

The Queensland Government argues that by facilitating the introduction of MNSPs: 

… it is expected that they would permit greater competition with the capacity to arbitrage between the ‘spot 
market’ and the ‘Queensland market’. 

The Queensland Government conclude that there are net public benefits in having the 
changes authorised and that there are no access implications from the changes. 
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4. Public consultations 

On 15 November 1999, NECA lodged with the Commission an application for authorisation 
of the amendments to the Queensland derogations.  The Commission commenced a public 
consultation process on 29 November 1999 by publishing the amendments and the 
Queensland Government’s public benefits statement.  Interested parties were given until 10 
January 2000 to lodge their submissions. 

In response to the Commission’s request for submissions, only TransGrid provided the 
Commission with a submission.  In that submission TransGrid noted that NSW and the ACT 
are the only jurisdictions that do not require them to be a single region and that the 
Queensland derogation expires upon the commissioning of the Queensland-NSW 
interconnector.  TransGrid argued that there should not be a further extension to this 
derogation beyond that date. 
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5. Commission considerations 

NECA has developed Code changes to allow MNSPs to participate in the NEM.  Although 
the Commission has provided interim authorisation to that part of the proposed arrangements 
that deal with how the MNSP will interact with the wholesale market as well as certain 
aspects relating to network access obligations, the Commission has yet to reach any 
conclusion on these matters.  Consequently, an issue for the Commission in considering the 
proposed amendments to Queensland’s derogations is whether they would pre-empt any 
determination the Commission may make at a later time on the MNSP Code changes. 

In seeking to facilitate the introduction of the DirectLink interconnector between Queensland 
and New South Wales, the proposed amendments to the Queensland derogations are general 
in nature.  For instance, the amendments extend the definition of the Queensland market and 
region to encompass connection points assigned to the Queensland reference node as well as 
any agreed cross-border networks.  These connection points could be related to any class of 
network user, whether they be a customer, a generator or MNSP.  To a large extent, any 
direct references to MNSPs are contained in those parts of the proposed amendments that 
stipulate the technical requirements that must be met by the MNSP.  Consequently, the 
Commission does not believe that the amendments to Queensland’s derogations pre-empt the 
market participation and access arrangements of the MNSP Code changes that are still under 
consideration by the Commission. 

The expiry dates of the Queensland derogations are variously specified as the QNI 
interconnection date, 31 December 2002, the earlier of either of those two dates or upon the 
expiry of an agreement (eg the exempt generation agreements).  An issue for the 
Commission, and the point raised in TransGrid’s submmission, is whether the amendments 
seek to extend Queensland’s transition arrangements.  The Commission would be concerned 
if the transition arrangements were extended and this reduced the public benefits associated 
with having uniform arrangements across the NEM jurisdictions.  However, any concerns in 
this regard, are unwarranted as the proposed amendments do not alter any of the expiry dates 
to Queensland’s derogations.   

The amendments to Queensland’s derogations would also allow MNSPs to participate in the 
Queensland arrangements for situations where there is a rate of change constraint on 
generation.  The Queensland rate of change arrangements were proposed on the basis of 
removing the market power possessed by generators who are able to raise output quickly in 
circumstances where there are rapid changes in demand.  However, in its 22 December 1999 
determination, the Commission imposed the condition that the Queensland rate of change 
arrangements be deleted from the Code.  The Commission argued that it had not been 
convinced that the rate of change arrangements had achieved their intended objective.  
Moreover, the Commission was concerned that the arrangements created uncertainty in the 
market as they resulted in the downwards revision in prices after dispatch had occurred. 

The Commission maintains these concerns in respect of allowing MNSPs to participate in 
Queensland’s rate of change arrangements.  Consequently, the Commission is not prepared to 
authorise the amendments to clause 9.35.6A and clauses 9.35.9(e)-(h).  The Commission 
maintains the view, as stated in the 22 December 1999 determination, that if NECA believes 
that the findings from its review of the Queensland rate of changes arrangements warrant the 
retention of these arrangements then NECA can bring this issue back to the Commission for 
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further consideration.  Any future consideration of this matter could also include allowing 
MNSPs to participate in a future rate of change arrangement. 

In addition to the amendments to facilitate the introduction of MNSPs, the Queensland 
Government have categorised a range of other amendments as correcting typographical errors 
and tidying up certain redundancies.  In examining these amendments, and on the basis of 
submissions and market inquiries by Commission staff, the Commission has not identified 
any anti-competitive detriments associated with these typographical amendments. 

Consequently, the Commission believes there are public benefits from generalising the 
Queensland derogations on the basis that they allow MNSPs to participate in the Queensland 
market on the same basis as other categories of market participants.   

Moreover, the amendments are general enough to not pre-empt the outcome of the 
Commission’s assessment of the MNSP Code changes and the amendments do not alter the 
end dates of the Queensland derogations.  However, as discussed above, the amendments 
would allow MNSPs to participate in Queensland’s rate of change arrangements even though 
the Commission imposed a condition that these arrangements be deleted from the Code in its 
22 December 1999 determination.   

On balance, therefore, the Commission is prepared to authorise the application but subject to 
the condition that the rate of change arrangements are deleted from amendments to 
Queensland’s derogations consistently with the Commission’s 22 December 1999 
determination. 
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6. Draft Determination 

For the reasons outlined in section 5 of this draft determination and after consideration of the 
issues raised including the application dated 15 November 1999, the Commission concludes 
that, subject to the condition below, in all circumstances the proposed amendments to 
Queensland’s derogations: 

• are likely to result in a benefit to the public which outweighs the detriment from any 
lessening of competition that would be likely to result from the arrangements;  and 

• are likely to result in such benefit to the public that the arrangements should be allowed 
to be given effect to. 

Consequently, the Commission proposes, subject to any pre-determination conference 
requested pursuant to s. 90A of the TPA, to authorise the amendments to Queensland’s 
derogations subject to the condition below. 

Condition of authorisation 

C5.1 Clause 9.35.6A and clauses 9.35.9(e)-(h) be deleted from the Code. 

The Commission proposes to limit the period of authorisation to 31 December 2002.   
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Appendix A – Submission 

TransGrid 


