
Pre-determination conference on the Tasmanian non-
contestable vesting contract and the Tasmanian derogations
from the National Electricity Code.

Minutes of meeting, 6 September 2001, Hobart

Introduction

The conference chair, ACCC Commissioner Mr Rod Shogren, opened the proceedings
indicating that Loy Yang Power had requested the pre-determination conference on the
two draft determinations.  Mr Shogren advised all participants of the
procedures to be adhered to during the conference and
indicated the agenda will follow a similar format to the Commission’s draft
determinations.

Item 1 — Tasmania’s energy reform framework

Mr Mark Kerslake - Deputy Secretary, Department of Treasury, Tasmania

 the Tasmanian Government welcomes the ACCC draft determination and the
conditions of authorisation are acceptable;

 the two applications (vesting contract and derogations) are similar to the other
NEM jurisdictions’ and form the transition elements of a wider energy reform
framework in Tasmania;

 Tasmania’s broader energy reform framework is contextual and has not been
submitted to the ACCC for authorisation;

 the Tasmanian Government believes the public benefits outweigh any anti-
competitive detriments and has worked with the ACCC:

 so it can better understand the separation of the Bell Bay Power Station;

 to better describe the process of releasing the Basslink inter-regional
revenues;

 to provide greater certainty on the bidding of Basslink;

 the Tasmanian Government believes that the conditions requiring lower
coverage in the vesting contract is not a first best approach as it opens up the
government to greater risks thereby reducing public benefits;

 while the conditions imposed by the Commission in the draft determination do
not upset the integrity of the energy reform framework, the Tasmanian
government believes that further changes would put the framework in jeopardy;

 The Tasmanian Government believes that new entry will place competitive
pressure on Hydro Tasmania and this new entry is becoming increasingly likely;



 The Tasmanian Government believes the public benefits are significant, the
anti-competitive detriments are small and, should issues arise, the government
can address them.

Mr Geoffrey Willis – CEO Hydro Tasmania

 Hydro Tasmania (HT) welcomes the draft determination as it is a positive step
to ensure Basslink happens;

 as a result of NEM entry, there will be real competition in Tasmania while
Basslink brings additional benefits to Tasmania including reliable supply,
increased flexibility and allows HT to tap into peak demand growth on
mainland;

 Basslink also brings benefits to the NEM, as it unlocks HT’s renewable and
peaking resource and allows for additional renewable developments;

 HT pays the facility fee to ensure Basslink is open for trade. However, this does
not give HT sole use of the link as mainland generators can trade in Tasmania;

 Mr Willis stated that inter-regional revenues are not essential as there are better
ways to manage risk and HT will make available import IRRs and other
products;

 BSA is a commercial arrangement to share the project risk and cost between the
parties – the project remains (only just) viable;

 Mr Willis stated that HT has always had a strong compliance culture, that the
ACCC have been briefed on the BSA, the arrangements between Hydro and
BPL are pro-competitive and do not raise trade practices issues;

 HT believes the draft determination is a balanced outcome, which is good for
Tasmania and the NEM. These arrangements will bring real competition to
Tasmania as part of the NEM.

Roger Oakley – Loy Yang Power

 Loy Yang Power believes the market structure is not characterised by horizontal
separation like other regions in the NEM.  In 2003, combined HT Basslink will
control 91% of generation into Tasmania. In 2006, with forecast new entrants,
HT and Basslink will control 75% of generation.  

 The combined output of all competitors is insufficient to meet minimum
demand, thus HT is always a 'must run' generator.  HT will not be subject to
market forces to ensure competitive market outcomes in Tasmania.

 The Tasmanian Government's application states that HT will only have market
power when the link is constrained in a southern direction. Loy Yang believes
that the market has been structured to give HT the market power to set pool



price in the Tasmanian region to allow HT to control flow across the link and
hence trade in the Victorian region.  HT has market power and can control
whether the link imports or exports when this occurs and for how long.
Furthermore when the link is constrained in a southerly direction Hydro can set
pool price at any level;

 Loy Yang’s modelling shows that small changes in Tasmanian price at the time
flow is in a southerly direction can have large impacts on the value of the IRR's
and therefore on the cost of a hedge to a potential market entrant.  HT does not
have to manipulate prices to a large degree to make an impact on the market,
and can therefore also impact the reserve setting process for the IRR auction;

 HT has choice  of using run-of-river instead of Basslink generation when
importing.  There will be an incentive to use run of river because it is a lower
cost source of energy than importing from Victoria and will increase trading
revenues.  If a mixture of run of river and Basslink is used, the link will run at a
lower capacity and this will decrease the value of the hedge (or increase the
risk) to those players who have purchased IRRs;

 HT will not face significant competition.  New market entrants face too much
risk through non-firm hedges that are available.  HT does not have incentive to
firm up hedges. True-MNSPs have an incentive to offer hedges that participants
want to buy. HT has no such incentive to assist competition;

 In Tasmania the risk and costs of the Basslink project will be met by small-
medium sized customers that do not have the safety of long-term supply
contracts;

 The arrangements should also include a sale of export IRRs to encourage on-
island generation;

 The draft determination states that Tasmanian Government has the power to
correct problems in the market.  Loy Yang believes that little can be done by the
government to change the arrangements once the link is built because of
contractual constraints with financing agreements and the like and the
Government lacks incentive to limit Hydro's power in the market.  A reduction
in Hydro's power would reduce trading revenue;

 The  Anti-competitive detriments are large in Tasmania. There is no control
over Hydro's bidding.  Current proposed arrangements turn a regulated
monopoly generator into an unregulated monopoly generator. The arrangements
represent a step backwards for consumers;

 The electricity supply benefits in Tasmania are small and offset by costs and
risks, the public will not benefit from competition in Tasmania because there
will be no competition, state economic benefits are exposed to NEM electricity
market risk, and benefits to the NEM are overstated, or will not occur;

 authorisation of derogations and vesting contract should not give implicit
authorisation of BSA or anti-competitive structure;



 Tasmanian government assurances must be given as enforceable undertakings
by Hydro Tasmania under section 87B

Andrew Bonwick – Yallourn Energy & Auspower.

 The applicants supporting the ACCC’s recommendation may illustrate a cause
for concern;

 was concerned about the competition implications of retaining Aurora and
Hydro Tasmania as single large retailer and generator. Aurora is less efficient
than other retailers and separation of Hydro Tasmania would improve
competition;

 was concerned that if Yallourn entered the Tasmanian market, they would have
to compete with an incumbent monopoly for transmission connection points;

 there is no account being taken of cost of getting energy into Victoria. The
present arrangements provide for Tasmanian energy to have a free ride on
Victorian TUoS charges.

 based on the approaches of the other NEM governments, Mr Bonwick was
sceptical of the proposition that the Tasmanian government would readjust their
energy reforms in the circumstances where the anti competitive detriment
became sizeable;

 Yallourn would not be able to enter the Tasmanian market under the current
arrangements.

Terry Long – Major Employers Group (MEG)

 MEG supports interconnection to the NEM through Basslink;

 at present, there is no large block of energy available for existing industry to
expand or for new industrial customers to enter the Tasmanian economy;

 HT has market power now and will continue to exercise it in the future;

 The MEG had requested that the Commission impose a number of conditions to
limit this market power.  The draft determination resolves some of their
concern, but the MEG would still like the Tasmanian Government to bring
forward its retail contestability timetable;

 Basslink and the Tasmanian Natural Gas Project represents the circuit breaker
that will open Tasmania up to some competition.  This will not be perfect
competition but it will be better that the current arrangements



Jenny Jarvis – Comalco

 Ms Jarvis said that Comalco is the largest user of electricity in Tasmania
(286MW) and without NEM entry and Basslink it is hard to see that Comalco
(and other large customers) have a long term future in Tasmania;

 Comalco believes that there are important benefits from Tasmania’s physical
connection with the mainland as it increases security of supply, offers customer
choice, provides incentives for new generators and reduces sovereign risk;

 Comalco supports Tasmania’s NEM entry framework and is satisfied with the
draft determination as it goes a long way to resolving their concerns;

 Comalco would like the ACCC to conduct a review, 12 months after NEM
entry, to determine whether the promised benefits are delivered and the sale of
the import IRRs is conducted as indicated by the Tasmanian Government;

 Comalco argued that natural gas plus HT could lead to a duopoly.  However
Basslink and NEM entry will offer the prospect of increased generation (eg
large scale wind) and competition in Tasmania; 

 Disaggregation of HT is not supported by Comalco at this time, due to security
of supply risks, an imbalance in competitive positions of any separated entities
and limited scope for productivity improvements. Security of supply is crucial
for Comalco;

 Comalco believes the Tasmania government’s amended arrangements, while not
perfect, they are close and probably the best that could be achieved at this time.

Phil Gall – Transgrid

 Mr Gall accepted that Bassslink is nationally important and vital to the future of
Tasmania;

 However, the current arrangements are sub-optimal as it is based on a flawed
‘safe harbour’ framework for MNSPs (eg mainland customers can “free ride” on
the project).  This may not have occurred if parties were more confident with
the approval process for regulated interconnectors;

 the Basslink arrangement sets a dangerous precedent for generation to control
transmission and gives rise to legal uncertainty for proponents (eg the status of
the Basslink Services Agreement in respect of the Trade Practices Act);

 Overseas markets distinguish between links within and between markets. MNSP
style links occurring within markets are viewed with concern and are not
included with in the UK or US markets; 

 Mr Gall noted the different approaches towards ‘merchant’ links in Australia
and the US, eg in its recent decision on the proposed Neptune transmission
project, the FERC sought to prevent generators from controlling transmission
capacity, capacity cannot be withdrawn from the market under ‘use it or lose it’



provisions.  Similar provisions may also apply to Transenergie’s Connecticut to
Long Is link;

 Basslink conditions should be written into the Code to apply to all MNSPs;

 In addition, the ACCC should amend the MNSP code changes to reflect
overseas developments, ie prevent generators from controlling transmission
capacity and use the known mechanisms to address market failures in
transmission markets;

 ACCC should support a streamlining of regulated interconnector development
by finalising the network pricing determination, by linking transmission
investment to the network’s performance accountabilities ad by increasing
regulated returns;

Mark Landis – Origin Energy

 Mr Landis indicated his support for entreprenurial interconnectors, but Basslink
was a “regulated interconnector”, and the distinction between the two is unclear;

 Mr Landis questioned whether now was the right time for creating a market in
Tasmania given there will be one retailer and one generator;

 Mr Landis argued that the prospect for new entry would be enhanced if there
were multiple buyers and sellers of electricity;

 Mr Landis was concerned about the effectiveness of the inter-regional revenues
auction as it will be difficult to assess their value (ie with no history potential
entrants will be unsure of how Basslink will be bid and unsure of how the
reserve price will be set);

Item 2 — Tasmania’s non-contestable vesting contract

No matters were raised.

Item 3 — Tasmania’s derogations to the National Electricity Code

No matters were raised.

Item 4 — Other matters

No other matters were raised.

Item 5 — Concluding comments

Mr Shogren thanked participants for their attendance and
advised them that they had until 21 September 2001 to make any
further submissions on the two draft determinations. He
advised that he would take on board their comments and
that the Commission would reach a decision on the final
determination at a later date. 
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