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January 12, 2001 
 
 
 
Mr Paul Bilyk 
Acting General Manager 
Australian Competition & Consumer Commission 
PO Box 119 
DICKSON, ACT 2602 
 
Delivered by e-mail to: electricity.group@accc.gov.au 
 
Dear Mr Bilyk 
 
NECA applications for authorisation of the Tasmanian derogations from the 
National Electricity Code and  
Tasmanian government application for authorisation of the Tasmanian vesting 
contracts. 
 
Loy Yang Power (LYP) appreciates the opportunity to respond to the above 
applications and to outline our significant concerns in relation to the framework in 
which these applications are made. 
 
Although the application by Tasmania is restricted to these two issues, both the 
applications and this response consider the wider implications of the reform 
framework, particularly the issue of competition in Tasmania.   
 
The above applications are supported by two other documents:  
“Meeting Tasmania’s Energy Needs for the 21st Century – A Competitive Future”, and 
“Tasmanian Framework for Participation in the National Electricity Market – 
Contextual Submission”.   
These documents describe the reform framework and our comments are addressed 
principally in relation to these documents. 
 
The ACCC is being asked to consider the applications (technical issues, transition 
arrangements and vesting contracts) in the context of the reform framework, on the 
assumption that the reform framework is sound and that the anti-competitive aspects 
of the framework are outweighed by the public benefits of the proposals. 
 
The expected public benefits have been asserted in the Tasmanian government 
submissions but not quantified.  This submission demonstrates that the framework 
has very significant anti-competitive aspects.    
Authorisation should be refused until the framework is revised to significantly reduce 
these anti-competitive aspects.  
 
The LYP proposals for the revision of the framework are included in this submission. 
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The Derogations 
 
Approval is sought for derogations in two categories, 
1. Economic and commercial 

• Provision for the transition to ACCC and regulation of transmission pricing, 
• Provision for the transition to the Office of the Tasmanian Regulator (OTTER) 

and regulation of distribution pricing, 
• Implementation of retail contestability. 

 
2. Technical  

• Which relate to the technical nature of the Tasmanian system that is stated to 
be different from the National Electricity Market (NEM). 

 
Vesting Contracts 
 
The vesting contracts provide transitionary arrangements between the single 
generator and single retailer in Tasmania to a NEM like code, and allow for 
contestability. 
 
In themselves the derogations and the vesting arrangements are unlikely to provide 
any public benefit as they do not provide a framework for competition, and this is 
acknowledged in the submission.  The submissions claim that the reform framework 
overcomes this deficiency. 
 
The reform framework 
 
The ACCC is therefore asked to consider these derogations in the context of the 
“Tasmanian Energy Reform Framework.” which is stated to be the 
• Derogation’s and Vesting contracts,  
• An integrated Hydro Tasmania (HT),  
• Basslink Services Agreement, and 
• NEM entry, for which Basslink is stated to be a pre requisite. 
 
The reform framework therefore is essentially the construction of Basslink.   The 
benefits claimed for the reform framework are the benefits of Basslink and NEM 
entry.   
The implementation of Basslink in the form described in the Tasmanian submissions  
will allow a protected market to continue in Tasmania and will not introduce 
competition for Tasmanian electricity consumers.  The reasons for this are outlined 
below. 
 
Basslink as a regulated inter-connector 
  
The benefits of the construction of Basslink, and NEM entry are summarised by the 
Tasmanian Treasurer in his covering letter to the ACCC as: 
• the  “public benefits for Tasmania and the NEM”, and  
• the “long term benefits to consumers in enhancing competition”,  
These are the benefits normally claimed for a regulated inter-connector.  Section 4.3 
of the “A Competitive Future” information paper states (in summary) that Basslink will 
be operated as a regulated inter-connector. 
Basslink appears to have the attributes of a regulated inter-connector. 
 
Although there is a list of public benefits provided, none of these benefits have been 
quantified.   



LOY YANG POWER MANAGEMENT PTY LTD 
PO BOX 1799,  TRARALGON, 3844  Victoria  Australia 
Tel 61 (0)3 5173 3300  Fax 61 (0)3 5173 2991 

  3 

 
One reason given for this lack of quantification is in the supplementary 
documentation “A Competitive Future”.   This document states that because of 
uncertainty with the definition of the test for the approval of regulated interconnectors 
during the Basslink selection process, and the timing of the approval process, the 
application of the National Electricity Market Management Company (NEMMCO) test 
was ruled out.  
 
If Basslink is proposed as a regulated inter-connector and the benefits of a regulated 
inter-connector are claimed as the benefits of this reform, this omission can now be 
corrected. 
 
In the ACCC draft determination in relation to the IRPC Consideration of Basslink 
Technical Issues, the ACCC stated in their considerations that:  
 
“The amendments enabled Code processes to be followed for the consideration of 
the technical issues associated with Basslink before Tasmania has joined the NEM.  
Therefore the proposed code changes merely put Basslink in the same substantive 
position as if Tasmania was a participating jurisdiction in the NEM.” 
 
The same principle should be applied for commercial issues.  For participants and 
jurisdictions already in the NEM there are defined processes for establishing the 
benefits associated with interconnectors which are established on the basis of “public 
/ market benefit”.  Code changes are therefore also required so that any proponent of 
an inter-connector who is not a NEM participant or jurisdiction who claims that the 
public benefit outweighs the detriment of their proposal is “in the same substantive 
position as if they are a participating jurisdiction in the NEM.” 
 
If Basslink is being proposed as a project of national significance, with public and 
market benefits and is to be operated as a regulated inter-connector (refer below to 
the commercial arrangements for Basslink), and now that the market benefits test 
has been established for links of this type, this market test must be applied.  A lessor 
standard should not be applied to intending market participants. 
 
Basslink as an MNSP   
 
Basslink is also described in the submissions as a private sector development of a 
Market Network Service Provider (MNSP), ie an entrepreneurial inter-connector to be 
constructed by National Grid International Limited (NGIL).   Subject to market rules a 
MNSP can be developed at the entrepreneurs risk.   If  this is the case for Basslink, 
what is the relevance of the public and market benefits?  The only issue that needs to 
be addressed is will the reforms introduce competition in Tasmania. 
   
The true nature of Basslink is determined by the commercial arrangements, between 
Hydro Tasmania and NGIL.  These can be summarised as follows: 
 
• Hydro Tasmania (HT) receives all the Inter-Regional Revenue (IRR) for 25 years 

in return for payment of a facility fee to NGIL, 
• The agreed operation is to operate as though Basslink were a regulated 

interconnector,  
• Basslink will not operate in a way contrary to that agreed when the contract was 

negotiated.  (Independent operation as a MNSP would reduce the revenue 
available to HT, ie restricting the flow across Basslink would increase the IRR’s 
but reduce the capability of HT to trade.) 
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These arrangements mean that although Basslink appears to be providing open 
access across the link, in reality flow across the link is controlled by the bidding 
behaviour of HT who can control the pool price in Tasmania to control link flow.  
Because HT is the monopoly generator in Tasmania and in receipt of the IRR’s, 
Basslink is a transmission line owned and operated by a monopoly generator in a 
region. 
 
From these arrangements it can be seen that Basslink is not an MNSP as it is 
claimed.  The Basslink - HT combination is a Trader in the Victorian Region. 
 
HT will operate Basslink as a trader in the Victorian market arbitraging high Victorian 
price with low Victorian Price.  (HT buys energy at off peak prices in Victoria, stores it 
in the form of reduced water consumption and releases the water at peak times 
selling electricity in Vic at high prices).  Although HT is a recipient of IRR’s it 
effectively generates revenue, which depend only on Victorian pool price. 
 
Under the commercial arrangements described above, certainty in revenue is 
provided to NGIL.  This effectively eliminates the revenue risks NGIL would have 
faced in operation of a true MNSP in receipt only of IRR’s.  
 
These market risks are therefore assumed by Hydro Tasmania / Tasmanian 
Government (and taxpayers).  To some extent these risks are mitigated because 
Hydro Tasmania will have control of the operation of the link and has the rights to the 
IRR’s.  However the risk of any shortfall in the trading revenues or the sale of IRR’s 
to competitors (when the link is importing from Vic), relative to the facility payment to 
NGIL, can be transferred to electricity consumers in Tasmania because HT is the 
predominant generator. 
  
LYP modelling studies have confirmed that Hydro Tasmania can control pool price in 
Tasmania.  When the link is exporting or importing electricity from Victoria with the 
Tasmanian price at the median Victorian price the link operates at its maximum 
capacity, ie in a constrained mode.  This means that when exporting to Victoria the 
Tasmanian price is constrained by the Vic price.  At times of import to Tasmania, (at 
least 60% of the time) Hydro Tasmania can set pool price at any level up to VoLL 
and therefore can set the average pool price (and hence contract prices in 
Tasmania), and the value of the import IRR’s at any level. 
 
Given that HT receive the Basslink IRR, competitors to HT who wish to contract in 
Tasmania must contract with Hydro Tasmania to buy an inter-regional hedge to gain 
access to the Tasmanian market.  In essence, any potential entrants must therefore 
gain entry via a contract with a competitor (HT) who would have significant leverage 
in any contract negotiations for IRR and enhanced market knowledge about what 
position such competitors could take in Tasmania.  In the event that trades were 
achieved, such competitors would be charged a fee based on the trading revenues or 
the IRR, or a proportion of the NGIL facility fee and any margins that HT might like to 
include.   
 
In addition as HT proposes to sell only the IRR in the periods when Tasmania is 
importing energy, competitors who wish to contract over all periods must do so 
without a hedge at the times HT is expected to be exporting.  If HT choose not to 
export at that time (say for hydrological reasons) and Tasmanian price is greater than 
Victorian price these competitors face a significant risk.  In a normal market this risk 
would be ameliorated by competition, but with a monopoly generator in Tasmania the 
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price could be set at any level.  If there is any competition it is likely to restricted to 
the off peak market segment. 
 
Based on a capital cost of $500M and a life of 40 years the facility fee is estimated to 
be of the order of 20/MWh.  It is therefore impossible for competitors to contract in 
Tasmania with this built in disadvantage.  Aurora and interstate retailers will have 
little choice for supply options and this will significantly inhibit any genuine 
competition for consumers in Tasmania. 
 
Compared to a true MNSP the incentive for HT to offer inter-regional hedges in the 
market is considerably reduced because:  
• any shortfall in trading revenue can be extracted from Tasmanian consumers 

because of HT’s monopoly position, and  
• the sale of inter-regional hedges at a price that would allow competition in 

Tasmania, increases the risk of a reduction in market share and contract revenue 
reduction. 

 
This analysis shows that the Market Framework proposed is flawed.  When tested 
against the NEM legislation objectives, (see below) most if not all of the objectives 
are not met.  Importantly the framework will not provide competition in Tasmania and 
hence the benefits of competition will not flow to Tasmanian customers.   
 
LYP proposal for revision of the Tasmanian framework. 
 
1. The appropriate process for Tasmania to join the NEM is as follows; 
 

Tasmania to proclaim the NEM Legislation agreement, and not wait until NEM 
entry arrangements have been finalised.  NEM entry must be on NEM terms 
and not Tasmanian government terms. 
 
The objectives of the NEM legislation are; 
a) The market should be competitive, 
b) Customers able to choose suppliers, 
c) Non-discriminatory access to the transmission and distribution networks, 
d) No discriminatory legislative or regulatory barriers to entry, 
e) No discriminatory legislative or regulatory barriers to intrastate or 

interstate trading of electricity. 
 
2. Tasmania to join the NECA members agreement (with Qld, NSW, Vic, ACT & SA) 
3. Tasmania to join the NEMMCO members agreement (with Qld, NSW, Vic, ACT & 

SA) 
 
4. Develop a framework and introduce competition in Tasmania to ensure the NEM 

objectives are met by either; 
 

a) The dis-aggregation of HT to introduce competition. 
   

This has been the recommendation of at least two independent consultant’s 
reports.  (Garlick & Associates, and Alan Moran & Associates) 
 
Basslink could then proceed, as either of the two types of inter-connector 
considered in the NEM Code, independent of HT, ie  
• As a Regulated Inter-connector (RI), or 
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• As a Market Network Service Provider (MNSP), (Entrepreneurial Inter-
connector). 

 
This would then allow the entrepreneurial decision and competition to build a 
MNSP based on market information that is available to all participants, or if 
that fails, a regulated inter-connector. 

 
b) The separation of Basslink and HT, with HT remaining as a monopoly 

generator. 
 

In this case Basslink could proceed on the basis of a regulated inter-
connector subject to the application of the “ACCC market” test. 
 
This proposal would still have significant anti-competitive aspects which 
would need to be balanced against the “public and market” benefits of the 
link. 

 
Either or these proposals would reduce the monopoly position of HT in relation to the 
development of Basslink and competition in Tasmania and therefore increase the 
likelihood of maintaining an efficient and economic electricity system. 
 
Conclusion 
 
This submission demonstrates that the framework has very significant anti-
competitive aspects as Basslink allows a protected market to continue.   
Authorisation should be refused until the framework is revised to significantly reduce 
these anti-competitive aspects. 
 
The Basslink proposal appears to be driven by a Tasmanian Government state 
development agenda which may not be consistent with efficient and economic 
development of the NEM.   
The proposal therefore must be in accordance with, and be tested against NEM 
criteria so that, 
• the process adopted for  Tasmania joining the NEM  put Tasmania and Basslink 

in the same substantive position as if Tasmania was a participating jurisdiction in 
the NEM, also 

• the expected public benefits that have been asserted in the Tasmanian 
government submissions must be quantified and assessed in accordance with 
the NEM code and market processes. 

 
If you have any questions in relation to this submission please contact Roger Oakley 
on 03 96293966 (e-mail roger_oakley@loyyangpower.com.au) or the undersigned on 03 
51733300. 
 
Yours faithfully 
Ken Thompson 
 
 
 
 
General Manager Marketing 


