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Glossary 

Code National Electricity Code 

Commission Australian Competition and Consumer Commission 

NECA National Electricity Code Administrator 

NEM National Electricity Market 

NEMMCO National Electricity Market Management Company Ltd 

TPA Trade Practices Act 1974 
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1. Introduction 

On 14 October 2002, the Australian Competition and Consumer Commission 
(Commission) received applications for authorisation (Nos A90847, A90848 and 
A90849) of amendments to Chapter 9 of the National Electricity Code (code). The 
applications were submitted by the National Electricity Code Administrator (NECA) on 
behalf of the Queensland Government.  

Authorisation under Part VII of the Trade Practices Act 1974 (TPA) provides 
immunity from court action for certain types of market arrangements or conduct that 
would otherwise be in breach of Part IV of the TPA. Authorisation may be granted 
where the Commission concludes that the public benefits of the arrangements or 
conduct would outweigh the anti-competitive detriment of such arrangements or 
conduct.  

The Commission has prepared this draft determination outlining its analysis and views 
on the applications for authorisation of the changes. Chapter 2 of this draft 
determination sets out the statutory test that the Commission must apply when 
assessing an application for authorisation. Chapter 3 contains an outline of the 
Commission’s public consultation process. The Commission’s analysis of the proposed 
changes to Chapter 9 of the code is set out in chapter 4 and the Commission’s draft 
determination is in chapter 5.   
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2. Statutory test 

The applications were made under sub-sections 88(1) and 88(8) of the TPA.   

Applications made under sub-section 88(1) of the TPA are for authorisation to make a 
contract or arrangement, or arrive at an understanding, a provision of which would have 
the purpose, or would or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the TPA; and to give effect to a provision of a 
contract, arrangement or understanding where the provision is, or may be, an 
exclusionary provision within the meaning of section 45 of the TPA. Further sub-
section 88(6) provides that an authorisation made under sub-section 88(1) has effect as 
if it were also an authorisation in the same terms to every other person named or 
referred to in the application.   

Applications made under sub-section 88(8) of the TPA are for authorisation to engage 
in conduct that constitutes, or may constitute, the practice of exclusive dealing in 
accordance with the provisions of section 47 of the TPA. Further, sub-section 88(8AA) 
provides that where authorisation has been granted under sub-section 88(8) and this 
particular conduct is expressly required or permitted under a code of practice, the 
authorisation applies in the same terms to all other persons named or referred to as a 
party or proposed party to the code. Authorisations may also apply to any corporation 
who becomes a party in the future.   

The TPA provides that the Commission shall only grant authorisation if the applicant 
satisfies the relevant tests in sub-sections 90(6) and 90(8) of the TPA. While sub-
section 90(6) and sub-section 90(8) relate to different types of anti-competitive 
behaviour, the tests are essentially the same.   

Sub-section 90(6) provides that the Commission shall grant authorisation only if it is 
satisfied in all the circumstances that: 

? the provisions of the proposed contract, arrangement or conduct would result, or be 
likely to result, in a benefit to the public; and 

? that benefit would outweigh the detriment to the pub lic constituted by any lessening 
of competition that would, or would be likely to result from the proposed contract, 
arrangements or conduct.   

Sub-section 90(8) provides that the Commission shall grant authorisation only if it is 
satisfied in all the circumstances that the proposed provision or conduct would result, 
or be likely to result, in such a benefit to the public that the proposed contract, 
arrangement, understanding or conduct should be allowed.   
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The detriment to be considered is limited to detriment caused by a lessening of 
competition. However, consideration of public benefits is less restricted and public 
benefits recognised in the past include: 

? fostering business efficiency; 

? industry rationalisation; 

? promotion of industry cost savings; 

? promotion of competition in industry; 

? promotion of equitable dealings in the market; 

? expansion of employment; 

? development of import replacements; 

? growth in export markets; and 

? arrangements which facilitate the smooth transition to deregulation.   

In considering whether or not to grant authorisation the Commission must consider 
what the position is likely to be in the future if authorisation is granted and what the 
future is likely to be if authorisation is not granted.   

If the Commission determines that the public benefits do not outweigh the detriment to 
the public constituted by any lessening of competition, the Commission may refuse 
authorisation or grant authorisation subject to conditions.   

The value of authorisation for the applicant is that it provides protection from action by 
the Commission or any other party for potential breaches of certain restrictive trade 
provisions of the TPA. It should be noted, however, that authorisation only provides 
exemption for the particular conduct applied for and does not provide blanket 
exemption from all provisions of the TPA. Further, authorisation is not available for 
misuse of market power (section 46).   

A more expansive discussion about the Commission’s authorisation process and the 
statutory test that the Commission applies can be found in: Guide to authorisations and 
notifications, Australian Competition and Consumer Commission, November 1995.   
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3. Public consultation process 

The Commission has a statutory obligation under the TPA to follow a public process 
when assessing an application for authorisation.   

The Commission received the applications for authorisation of the proposed derogation 
on 14 October 2002. Notification of the applications and a request for submissions was 
placed in The Australian Financial Review on 25 October 2002 and placed on the 
Commission’s web site. Interested parties were asked to make submissions to the 
Commission regarding their views on the issues of public benefit and anti-competitive 
detriment arising from implementation of the proposed changes.  

No parties provided submissions to the Commission. 

The Commission has produced this draft determination outlining its analysis and views 
of the changes to Chapter 9 of the code according to the statutory assessment criteria 
set out in chapter 2. The Commission invites the applicant and other interested persons 
to notify whether the applicant or other interested persons wish the Commission to hold 
a conference in relation to this draft determination. 1 

If the applicant or an interested party no tifies the Commission in writing within 14 days 
of 4 December 2002 that it wants the Commission to hold a conference, the 
Commission will hold a conference in Canberra, at a time and place to be notified. The 
applicant, interested parties who receive a copy of the draft determination and any other 
interested parties whose presence the Commission considers appropriate are entitled to 
participate in the conference. 

Following the conference, the Commission will take into account relevant issues raised 
at the conference, and any related submissions, and will issue a final determination. If 
no pre-determination conference is called then this draft determination will become the 
final determination. 

A person dissatisfied with the final determination may apply to the Australian 
Competition Tribunal for its review.   

 

                                                 

1  For the purposes of the conference, an interested person is a person who has notified the Commission 
in writing that the person, or a specified unincorporated association of which the person is a member, 
claims to have an interest in the applications and the Commission is of the opinion that the interest is 
real and substantial.   
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4. The Commission’s assessment 

4.1 Introduction 

When electricity is transmitted from one point of the transmission or distribution 
network to another point of the transmission or distribution network some proportion of 
electricity is lost due to resistance within the network. The size of the electrical losses 
will vary according to the flow conditions of the network but will increase as the 
distance of transmission increases. Electrical losses account for roughly 10% of the 
electricity generated in the NEM. 

The NEM has been designed to take into account the costs imposed by electrical losses. 
Currently within a region, transmission marginal network losses for a particular 
network entry or exit point or ‘node’ are calculated on historical data and are averaged 
over a year to provide a static intra-regional loss factor for that location. The calculated 
static intra-regional loss factor for each node will apply to energy prices for the 
following financial year. The energy price paid by customers at a particular node or 
received by generators at a particular node is the regional price adjusted by the 
corresponding loss factor. Therefore, for each node in the transmission network there is 
a different energy price adjusted for losses. 

Between regions, the size of losses are determined by the application of a 
pre-determined inter-regional loss factor equation in the central dispatch process 
undertaken by NEMMCO. Therefore the resulting loss factors are dynamic in that they 
vary according to the network flows in the NEM at a particular time. As a result the 
dynamic inter-regional loss factors more closely represent the ‘actual’ losses that occur 
from the transmission of electricity from one point to another. 

The methodology for calculating intra-regional loss factors and inter-regional loss 
factor equations is provided in clauses 3.6.1, 3.6.2 and schedule 3.2 of the code. The 
principle for the calculation of intra-regional loss factors and inter-regional loss factors 
equations include the principle that loss factors are based on forward looking forecasts 
instead of historical data which when applied is two years old. 

4.2 The application 

The code requires that wholesale electricity prices be adjusted to reflect losses in 
transmission. The code sets out that the National Electricity Market Management 
Company (NEMMCO) is responsible for calculating loss factors for each transmission 
connection point of the National Electricity Market (NEM). These loss factors are 
currently calculated using load and generation data from the previous financial year. 

Queensland derogated from the code for calculating intra-regional loss factors. Instead 
of using historical network flow data from the previous financial year in calculating 
loss factors, Queensland’s derogation has allowed it to calculate loss factors on a 
forward looking basis, that is, based on load and generation data predicted for the next 
financial year.  
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Further, the derogation has allowed Queensland to appoint a body other than 
NEMMCO to calculate the loss factors. In past years, the Queensland Minister has 
nominated Powerlink Queensland to perform these calculations. 

The derogation expires on 31 December 2002. 

Determining loss factors using a forward looking method was authorised by the 
Commission in its determination of Stage 1 of integrating the energy market and 
network services (3 October 2002). The new forward-looking loss factor methodology 
was intended to be implemented by 1 July 2003. However, NEMMCO has indicated 
that this may not allow sufficient time for development of the methodology to calculate 
forward looking loss factors, including implementation of changes to systems, and 
auditing and testing of the new loss factors. NECA has therefore decided to delay the 
implementation of the code changes relating to loss factors methodology until 1 
January 2004. 

Without an extension to their derogation Queensland would be required to revert to 
backward looking loss factors until such time as calculating forward looking loss 
factors are implemented.  

Given the delayed implementation of the new forward looking loss factors, Queensland 
seeks an extension to the derogation until the earliest of either the implementation of 
NEM-wide forward looking loss factors, or 31 December 2004. Given the urgency of 
this decision Queensland has requested an interim authorisation. 

4.3 Issues for the Commission 

The representation of electrical losses in the spot market plays a significant role in 
ensuring efficient outcomes in the wholesale energy market. Efficient wholesale market 
outcomes could be compromised by the misrepresentation of transmission losses in 
central dispatch.  

The Commission recognises the trade off between simplicity and accuracy in the 
calculation of transmission losses in the NEM. This trade off is captured in the current 
regional design of the market. That is, the current regional boundaries reflect a 
simplistic approximation of transmission losses. Over time the benefits associated with 
this simplicity may become overstated and therefore it is critical to have mechanisms to 
determine the way forward.  
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4.4 What the applicant says 

The Queensland Government states that if the derogation is not extended beyond 
December 2002, Queensland will be required to revert to calculating loss factors using 
a backward looking methodology. This would cause significant disruption to 
Queensland code participants, especially since backward looking loss factors would 
only apply until the implementation of forward- looking loss factors by NEMMCO. 

4.5 Commission’s considerations 

At present all regions, excepting Queensland, calculate intra-regional loss factors and 
inter-regional loss factor equations using audited historical system data which, at the 
time when the loss factors are implemented, is two years old. Consequently, the 
resulting loss factors may diverge significantly from those that would apply if current 
system data were used. Such variances may result in sub-economic dispatch of 
generation by NEMMCO. 

The NEM-wide move towards calculating loss factors and loss factor equations based 
on forward looking data is an attempt to ensure they more accurately reflect the 
network losses that would occur in that year. In particular, the forward looking 
approach will take into account the impacts on ne twork flows caused by new 
generation, load or network developments. The Commission considers that the 
improved representation of losses will deliver public benefits by improving the 
efficiency of wholesale market operations.  

The current derogation as debated already allow Queensland to use this method of 
calculating loss factors. Given that the Commission has already authorised changes to 
the code allowing the NEM-wide implementation of forward looking loss factors, the 
Commission thinks it prudent to allow Queensland to continue using this method until 
NEM-wide implementation. 

Furthermore, in its review of integrating the energy market and network services, in 
particular to demonstrate the benefits of forward looking loss factors, NECA referenced 
modelling work undertaken for the Queensland region comparing the value of losses 
using forward looking and historical looking loss factors. This work demonstrated that 
the use of forward looking loss factors in Queensland lead to significantly more 
efficient dispatch and a 30 per cent reduction in absolute errors2. 

                                                 

2 NECA, The scope for integrating the energy market with network services, Volume 1 Draft Report, 
October 2000, p.22.  
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5. Draft determination 

The Commission considers that the proposed arrangements to the code, set out in the 
application for amendments to calculating Queensland intra-regional loss factors: 

1) are likely to result in a benefit to the public which outweighs the detriment from 
any lessening of competition that would result if the proposed conduct or 
arrangements were made, or engaged in; and 

2) are likely to result in such a benefit to the public that the proposed conduct or 
arrangements should be allowed to take place or be arrived at.   

For reasons outlined in chapter 4 of this draft determination, the Commission proposes, 
subject to any pre-determination conference requested pursuant to s.90A of the TPA, to 
authorise the amendments to the Code contained in application numbers A90847, 
A90848 and A90849. 


