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1. Introduction

1.1 The applications

On 8 December 2000, the Australian Competition and Consumer Commission (Commission)
received applications for authorisation (A90766, A90767 and A90768) of changes to the
National Electricity Code (Code).  The applications were submitted by the National
Electricity Code Administrator (NECA) under Part VII of the Trade Practices Act 1974
(TPA).  The proposed amendments to the Code outlined in the applications dealt with:

• inter-regional transfer of transmission use of system charges (TUoS); and

• treatment of losses (interim issues).

NECA requested that interim authorisation be granted to both sets of Code changes in the
applications and on 12 December 2000, the Commission granted interim authorisation to the
applicants.

On 18 December 2000, the applications were amended to include Code changes relating to:

• improvements to the projected assessment of system adequacy (PASA);

• pricing under extreme conditions;

• demand-side participation; and

• end-user advocacy.

In this amended application, NECA requested that the Commission grant interim
authorisation to the Code changes relating to pricing under extreme conditions.  On
14 February 2001, the Commission granted interim authorisation to the Code changes
clarifying the pricing provisions in the Code (clause 3.9.2).

1.2 Statutory test

These applications were made under sub-sections 88(1) and 88(8) of the TPA.  The TPA
provides that the Commission shall only grant authorisation if the applicant satisfies the
relevant tests in sub-sections 90(6) and 90(8) of the TPA.

Sub-section 90(6) provides that the Commission shall grant authorisation only if it is satisfied
in all the circumstances that:

• the provisions of the subject arrangements or conduct would result, or be likely to result,
in a benefit to the public; and

• benefit would outweigh the detriment to the public constituted by any lessening of
competition that would, or would be likely to result from the arrangements or conduct. 
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Sub-section 90(8) provides that the Commission shall grant authorisation only if it is satisfied
in all the circumstances that the proposed provision or conduct would result (or be likely to
result) in such a benefit to the public that the proposed contract, arrangement, understanding
or conduct should be allowed.

In deciding whether it should grant authorisation, the Commission must examine the anti-
competitive aspects of the arrangements, the public benefits arising from the arrangements
and then weigh the two to determine which is the greater.  Should the public benefit or
expected public benefits outweigh the anti-competitive aspects, the Commission may grant
authorisation or grant authorisation subject to certain conditions.

Determining just what is a benefit to the public is therefore a key issue to the authorisation
process.  Public benefits recognised in the past include:

• fostering business efficiency;

• industry rationalisation;

• expansion of employment;

• promotion of industry cost savings;

• promotion of competition in industry;

• promotion of equitable dealings in the market;

• development of import replacements;

• growth in export markets; and

• arrangements which facilitate a smooth transition to deregulation.

If the Commission determines that the public benefits do not outweigh the anti-competitive
detriment, the Commission may refuse authorisation or alternatively, in refusing
authorisation, indicate to the applicant how the applications could be constructed to change
the balance of detriment and public benefit so that authorisation may be granted.

The value of authorisation for the applicant is that it provides protection from action by the
Commission or any other party for potential breaches of certain restrictive trade provisions of
the TPA.  It should be noted, however, that authorisation provides exemption only for the
particular conduct specified.  Authorisation does not provide blanket exemption from all
provisions of the TPA.  Further, authorisation is not available for misuse of market power
(section 46).

1.3 Public consultation process

The Commission has a statutory obligation under the TPA to follow a public process when
assessing an application for authorisation.
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The Commission received the initial applications for authorisation of the changes to the Code
on 8 December 2000 and the applications were subsequently amended on 18 December 2000.
Notification of the applications and a request for submissions were advertised in the
Australian Financial Review on 21 December 2000 and posted on the Commission’s web
site.  Interested parties were asked to make submissions to the Commission regarding their
views on the issues of public benefit and anti-competitive detriment arising from
implementation of the proposed changes. Eleven interested parties initially provided
submissions to the Commission (see Appendix A).  All submissions have been placed on the
Commission’s public register.

The Commission produced a draft determination on 6 June 2001 outlining its analysis and
views on the authorisation application.  The Commission invited the applicant and other
interested persons to notify it within 14 days, whether or not they wished the Commission to
hold a conference in relation to the draft determination.  Country Energy (formerly Great
Southern Energy) so notified the Commission and a pre-determination conference was held in
Canberra on 19 July 2001. Approximately 20 interested parties attended the conference. 

Interested parties were given an opportunity to lodge further submissions with the
Commission following the pre-determination conference.  The Commission received
submissions from NEMMCO, the Public Interest Advocacy Centre and the Consumer Law
Centre of Victoria. This determination takes into account the issues raised at the
pre-determination conference and those submissions.

The Commission has released this final determination outlining its analysis and views on the
application for authorisation according to the statutory assessment criteria set out in
section 1.2.  A person dissatisfied with this determination may apply to the Australian
Competition Tribunal for its review.
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2. Inter-regional transfer of TUoS

The Code (clause 6.7.3) currently provides for the inter-regional transfer of TUoS charges
between transmission network service providers in accordance with detailed cost allocation
procedures set out in clause 6.4.3.  These procedures for inter-regional flows of TUoS are
currently under consideration by the Commission as part of the transmission and distribution
pricing review and would require the collection and assessment of system usage, cost data,
loss factors and cost allocations.  The proposed inter-regional TUoS Code changes (clauses
6.7.3, 6.7.4 and 3.6.5) would extend the moratorium on the transfer of inter-regional TUoS
from the existing 1 January 2001 to 1 July 2002.  The Commission granted interim
authorisation to these Code changes on 12 December 2000.

2.1 Issues for the Commission

In its earlier determination, the Commission considered that the public benefits of allowing
the moratorium on the transfer of inter-regional TUoS was sufficient to outweigh
anti-competitive detriments that may arise.  The Commission must assess whether the
proposals developed by the applicant would enhance the balance of public benefits and any
anti-competitive detriments by extending the moratorium on the transfer of inter-regional
TUoS.

2.2 What the applicant says

NECA states that under the proposed Code change, inter-regional settlements residue would
continue to be transferred between transmission network service providers in accordance with
the agreements negotiated under clause 3.6.5.  NECA further states that the separate
provisions in clause 6.7.3 for payments from transmission to distribution network service
providers would continue to be implemented with effect from 1 January 2001.  NECA argues
that some concerns put forward by market participants (for example, the impact on the
planned corporatisation of the Snowy Mountains Hydro-Electric Authority) can be addressed
by alternative mechanisms within the Code.

2.3 What the interested parties say

The Commission received no submissions regarding inter-regional transfer of TUoS from
interested parties.

2.4 The Commission’s considerations

The Commission considers that the proposed extension of the moratorium on the
inter-regional transfer of TUoS will enable sufficient time for those arrangements under
consideration to be implemented and, as such, improve the overall efficiency of the NEM.
The Commission further considers that there is a public benefit in allowing lead-time to
facilitate the smooth transition of those arrangements under consideration.
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3. Treatment of losses: interim issues

NECA is currently reviewing the scope for integrating the energy market and network
services (RIEMNS), which includes proposals on the treatment of losses including that:

• the Code should set out clear principles for determining of loss factors. NEMMCO should
then be required to use the Code consultation procedures to develop a detailed
methodology, consistent with those principles, to calculate the loss factors; and 

• the benefits of introducing dynamic loss factors are generally unlikely to outweigh the
costs.  Static intra-regional loss factors should therefore continue to apply to most
transmission connection points.  Dynamic loss factors should however be applied to both
regulated and entrepreneurial interconnectors.  The Code principles should, amongst other
things, specify those exceptional circumstances in which the use of time varying
intra-regional loss factors should apply at the transmission level.

In the meantime, to allow time for these recommendations to be properly considered and the
necessary Code changes to implement the outcomes of the review to be made, NECA
proposed interim changes to:

• extend the operation of schedule 3.2, on the calculation of loss factors in its existing form,
and specifically to extend the sunset clause on the fast-track change to accommodate the
calculations of loss factors for new entrants to the market from 31 December 2000 to
30 June 2002; and

• renew the chapter 8 derogation to make it clear that NEMMCO should not currently be
required to calculate time-varying loss factors until 30 June 2002 whilst NEMMCO
develops the proposed new detailed methodology.

The Commission granted interim authorisation to these Code changes on 12 December 2000.

 

3.1 Issues for the Commission

In its earlier determination, the Commission considered that the public benefits associated
with the calculation of loss factors outweighed any anti-competitive detriments that may
arise.  The issue for the Commission is whether the interim changes to extend the operation
of schedule 3.2, by accommodating the calculation of loss factors for new entrants to the
market, and the renewal of the derogation granted to NEMMCO relating to the calculation of
time-varying loss factors would enhance the balance of public benefits and anti-competitive
detriments.

3.2 What the applicant says

NECA argues that the two changes to the calculation of loss factors are of an interim nature
as these issues are currently being considered as part of their review of the scope for
integrating the energy market and network services.  NECA’s finalised approach to loss
factor issues will be considered as part of that review and these code changes extend the
current arrangements for a period until those code changes have been finalised.  NECA
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claims that further piecemeal changes to the provisions, as suggested by NEMMCO, would
be inconsistent with the proposals in the RIEMNS draft report.  It contends that it would be
premature to implement such changes in advance of the final review.

3.3 What the interested parties say

The Commission received two submissions, one from Hazelwood Power and one from
NEMMCO, both expressing similar concerns about ambiguities in the current Code.

Hazelwood Power claims that the proposed limited changes fail to:

• provide for the calculation of loss factors for new loads or generators connected in the
financial year in which the loss factors are used, ie after the financial year in which the
calculation occurs;

• clear the uncertainty over the meaning of the term “previous transmission connection
point” in the case of a participant intending to relocate, but not yet relocated.

It argues that both of the above issues have been subjects of real examples where the
ambiguity in the Code has allowed NEMMCO to apply variable standards.

NEMMCO, which has the obligation to implement the loss factor calculations, urges for
more extensive changes to chapter 3 and schedule 3.2 of the NEC, to clarify the calculation of
losses.  NEMMCO does not agree with the Code Change Panel’s report that it is
inappropriate to clarify the ambiguities of the present Code prior to the completion of
NECA’s review.  It claims that the present provisions in the Code for the calculation of losses
are ambiguous and likely to result in costly disputes.  NEMMCO contends that these disputes
can be avoided by using the current Code change process to improve the clarity of a number
of Code clauses and is seen as more desirable than resolving the issues through dispute.

No concerns were raised in regards the proposed changes to the chapter 8 derogation to make
it clear that NEMMCO should not be required to calculate time-varying loss factors until 30
June 2002.

3.4 The Commission’s considerations

The Commission considered, in its 10 December 1997 determination, that calculation of
losses provides economically efficient locational price signals to achieve the most economic
outcome of central dispatch and pricing in terms of location of generation and load on the
grid.  The Commission further considered that losses are also important in ensuring that new
investment is appropriate and that the right balance is achieved between investment in
generation, demand-side measures and/or the transmission network.

The Commission recognises that NECA’s RIEMNS report requires further time to finalise
and implement any recommendations.  The Commission therefore considers that extending
the operation of schedule 3.2 to the Code would allow sufficient time for those
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recommendations on the treatment of losses to be properly considered and the necessary
Code changes to implement the outcomes of the review to be made.
The Commission notes the concerns raised by NEMMCO and Hazelwood Power about the
limited changes and ambiguities to the calculation of loss factors. However, the Commission
accepts NECA’s arguments that further piecemeal changes to the Code prior to the
completion of the RIEMNS would be premature and inconsistent with the way forward as
proposed in the draft report of RIEMNS.  The Commission further considers that it would be
inefficient to implement additional changes now in advance of the extensive consultation
with participants and others, in accordance with Code consultation procedures, on the
development of more detailed methodology for the calculation of loss factors based on the
draft report of RIEMNS.
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4. Projected assessment of system adequacy

Forecast information about plant availability and maintenance intentions of generators and
network operators are disclosed in the projected assessment of system adequacy (PASA) as
described by clause 3.7.  These forecasts are essential to a properly functioning market and
for the ability of the demand-side to participate fully and actively in the market.  The PASA
is designed as a comprehensive program of information collection, analysis and disclosure of
short term (up to a week ahead) and medium term (up to two years ahead) power system
security prospects so that market participants are properly informed. It enables market
participants to make decisions about supply, demand and outages of transmission networks.
NEMMCO will manage the process of information collection, analysis and disclosure of
PASA.

The primary role of the medium term PASA is to provide transparent reserve forecasts so that
market participants can plan and adjust their operations, in particular plant outages (for
example, planned maintenance), to maximise the value of market trading.  The information
also helps NEMMCO in its reserve trader contracting and to determine the need for
directions.  

The existing PASA arrangements generally work well, however there is scope to improve the
overall operation of PASA.  To remove the ambiguity surrounding the definition of expected
availability and acknowledge the crucial role of timing in relation to commitment decisions,
NECA published a consultation paper on 21 September 2000 regarding draft changes to the
Code.  The proposed Code changes would:

• clarify and enhance the information generators provide to NEMMCO by removing the
existing ambiguity regarding expected availability in the Code and drawing a distinction
between the capacity they intend to make available and the capacity they could make
available in extreme conditions; and

• ensure that network information is provided in accordance with the timetable specified in
the Code.

4.1 Issues for the Commission

The Commission must assess whether the system security and efficiency benefits of
disclosing PASA information outweigh the potential for this information to be used in an
anti-competitive conduct.  Such anti-competitive conduct may constitute:

• contracts, arrangements or understandings that have the purpose or effect (or likely effect)
of substantially lessening competition in a market; or

• contracts, arrangements or understandings that would have the purpose, effect or likely
effect of fixing, controlling or maintaining prices; 

in contravention of s.45 of the TPA.  Further, PASA could be used to manipulate spot market
prices for commercial advantage by some market participants. This behaviour, while by itself
not in contravention of the TPA, could nevertheless significantly detract from the potential
public benefits of the market arrangements.
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In the earlier determination, the Commission had considered that the public benefits arising
from the provision of PASA appeared to outweigh the possible anti-competitive deteriments
arising from the information being used to manipulate market outcomes.  The issue for the
Commission is whether the proposals to improve the overall operation of PASA enhance the
balance of public benefits and anti-competitive detriments, rather than assist in the gaming of
market rules.

4.2 What the applicant says

The Code requires market participants to provide medium term forecasts of the expected
availability of each scheduled generating unit.  NECA argues that expected availability
however, is not defined and is ambiguous.  It claims that it could be interpreted as either:

• the capacity generators intend to bid into the market, based on their commercial
decisions; or

•  the capacity that could physically be made available.

As a result of this, NECA contends that at times, the medium term PASA forecast will
provide an optimistic view of available capacity (more capacity is available than will in fact
be presented).  At other times, there is more capacity available than the forecast would
suggest.  NECA further contends that it is not clear to the market whether the inaccuracy of
the forecast is due to a change in the physical capacity of the plant or a commercial decision
to present less capacity.  NECA concedes that NEMMCO can and does seek informal advice
to clarify its understanding but NECA argues that this is neither transparent nor available to
the market.

To provide reserve forecasts and assist in NEMMCO’s reserve trader contracting, NECA
argues the relevant definition of available capacity in the medium term PASA is the capacity
that could be presented at short notice under worst case conditions.  NECA claims that actual
capacity presented to the market will normally be less than the maximum potentially
available due to conditions at the time and commercial decisions about commitment.  NECA
also argues that the current provisions do not recognise the crucial timing aspect of whether
capacity can be made available in extreme conditions since planned maintenance outages can
be deferred if sufficient notice is available.

NECA states that the Code change proposals remove the ambiguity surrounding the
definition of expected availability and acknowledge the crucial role of timing in relation to
commitment decisions.  The proposed Code changes would require scheduled generators to
provide information about the capacity that could be made physically available at twenty-four
hours’ notice in response to extreme conditions, within both the short and medium term
PASA timeframes.  This new information is defined as PASA availability.  NECA further
states that in the short term, reliability will also depend on participants’ discretionary
decisions.  Therefore the proposed Code changes would also require scheduled generators to
provide a forecast of market availability, defined as the capability they intend to make
available under normal anticipated market conditions, within the short term PASA timeframe.
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4.3 What the interested parties say

The Commission received one submission. The submission, from NEMMCO, states that it
supports the proposed Code changes in principle, since they increase the clarity of participant
obligations and provides additional resolution and transparency of the information used to
forecast reserve levels.

NEMMCO however has some concerns with the transition to the new provisions.  It claims
that implementing the proposals will entail significant changes to a number of NEMMCO’s
systems.  NEMMCO argues that it would be unable to implement such changes immediately
for the short term PASA in the normal market conditions.  NEMMCO further argues that it
would instead be required to unnecessarily implement interim supplementary systems at
considerable cost.

From its past experience, NEMMCO argues that, while changes to the Code are essential to
take the market forward, managing transition to new arrangements is as important to the
market as analysing the appropriateness of the provisions themselves.  It claims that in
smaller cases such as this one, the benefits of the change are reduced by any uncertainty
surrounding the transition.

For the above reasons, NEMMCO contends that a reasonable time should be allowed to
implement the changes into the normal market systems regarding short term PASA, before
the Code change takes effect.  NEMMCO suggests that an implementation date of
December 2001 would be reasonable, as the changes would then be in place for the high
summer load period.

NEMMCO further contends that at the expense of other priorities, it could advance the
implementation date to September 2001 without the need to implement an interim
supplementary system.  However this assumes that NEMMCO has certainty of the final
requirements in this area by April 2001.  NEMMCO states that it is not seeking any similar
delay for the section of the Code changes effecting the medium term PASA, as these
problems will not arise.

4.4 The Commission’s considerations

In its 10 December 1997 determination, the Commission discussed PASA and its likely
impact on market outcomes.  The Commission remains of the view that PASA may provide
market participants with the public disclosure of information enabling them to manipulate
price outcomes through strategic scheduling of their own generation plant.  However, the
Commission remains of the view that the overall public benefits arising from the provision of
PASA appears to outweigh possible anti-competitive detriment arising from the PASA
information being used to manipulate market outcomes.

The Commission accepts NECA’s public benefit arguments that the proposed Code changes
will improve the overall operation of the existing PASA arrangements.  However, the
Commission notes NEMMCO’s concern with the transition to the new provisions.  The
Commission considers that the benefits of the proposed changes may be reduced by any
uncertainties surrounding the transition period.  Therefore, the Commission considers that in
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order to facilitate a smooth transition, NEMMCO should be allowed until 31 December 2001
to implement the changes to PASA in the short-term normal market conditions.

Conditions of authorisation

C4.1 NECA must amend clause 3.7.3 to include the implementation date for short
term PASA in the normal market conditions of no later than 31 December 2001.
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5. Pricing under extreme market conditions

General restrictions on the use of electricity may be imposed by a jurisdiction as a means of
controlling demand and averting a situation where there is insufficient generation capacity to
meet demand.  Currently, the market does not recognise such restrictions as load shedding
and as a result, the spot market price may fall in step with the reduction in demand due to
restrictions. The resulting depressed price signal contrasts to the high (or VoLL) price signal
market participants would have otherwise seen had restrictions not being imposed. 

NECA proposes that these restrictions should be integrated into the market through a
combination of capacity contracting and a refinement to the ‘what-if’ pricing arrangements
that NEMMCO currently uses if it intervenes in the market.  NECA proposes that scheduled
capacity equivalent to the reduction in demand due to the restrictions would be contracted to
NEMMCO and withdrawn from the market for pricing purposes but would remain available
for dispatch at VoLL.  This capacity would be contracted based on a tendered price offered
by the participating generators for the period of the restrictions.  Generators would not be
entitled to receive spot market revenue for any contracted capacity during that period.

Any shortfall in revenue incurred by NEMMCO from contracting reserve capacity would be
recovered from market customers in proportion to the commercial benefit they are deemed to
have received through the reduction in their demand as a result of the restrictions.  Over a
certain size of a shortfall an independent expert would oversee the calculation of that
reduction in demand due to restrictions through a defined process. An outline of the proposed
Code changes for integrating restrictions into the market mechanisms is contained in
Appendix B.

NECA has also proposed that the pricing provisions in clause 3.9.2 of the Code be amended
to ensure that the price is set at VoLL whenever, but only when, there is an imbalance of
supply and demand in the energy market.

NECA requested interim authorisation regarding the pricing under extreme conditions Code
changes.  On 14 February 2001, the Commission granted interim authorisation to only those
Code changes relating to clarification of the pricing provisions in clause 3.9.2.

5.1 Issues for the Commission

The Commission is interested in the Code changes delivering public benefits by improving
pricing signals in the spot market. In particular, the Commission is interested in whether or
not a such price setting delivers public benefits through the encouragement of new
investment in peak generation capacity and demand-side management schemes.  

5.2 What the applicant says

The events of 23 January 2000 and the first few weeks of February 2000, where demand of
electricity exceeded supply in Victoria and South Australia, led NECA to investigate the
market’s performance during these periods.
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NECA’s final report on its investigation into these events states that, almost regardless of
how much capacity exists in the market, there will always remain a possibility that extreme
conditions will result in a shortfall of available capacity to meet demand.

NECA argues that its specific proposals for integrating restrictions into the market are
designed to align the price impact of restrictions with the underlying design of the pricing
provisions so that market prices provide an appropriate incentive for new investment in
generation and demand-side management schemes. NECA states that these arrangements
would, so far as practicable, maintain the same price outcomes as if the restrictions had not
occurred.  

NECA also proposes that the market pricing provisions in clause 3.9.2 of the Code should be
amended to ensure that the price is only set at VoLL when there is a supply and demand
imbalance in the energy market. NECA states that price should not be set at VoLL in cases
where there is adequate supply but customer load is interrupted solely to control the threat to
system security due to the effect of a contingency event. 

NECA argues that its proposals for integrating restrictions into the market and for clarifying
pricing provisions during extreme events are aimed at ensuring that, so far as possible, market
mechanisms are capable of delivering a reliable and secure power supply.  NECA argues that
its proposals also recognise the need for legitimate public policy oversight of those
mechanisms and for an appropriate process to manage extreme events.

5.3 What the interested parties say

The Commission received seven submissions on the proposed Code changes.  The interested
parties support the concept of integrating restrictions into the market to maintain, where
possible, normal market forces and a relative balance between supply and demand under
extreme market conditions.  However, a number of interested parties raise concerns regarding
the proposed Code changes for integrating restrictions into the market mechanisms.
Interested parties did not raise any issues in relation to the proposals clarifying the pricing
provisions in clause 3.9.2.

Estimating demand reduction

AGL supports the objective of, as practicable, maintaining the same price outcomes as if
restrictions had not been applied.  It considers, however, that the practical problem of
estimating the likely impact of restrictions will distort outcomes and not achieve the intended
objective.  AGL states that it is difficult to make further comments on the proposal in the
absence of a methodology for forecasting the likely impacts of restrictions.  It does consider,
however, that there is a need to clearly understand the potential for forecasting error to create
VoLL situations that would not have occurred in a restriction free market.  This could occur
if the forecast demand reduction due to restrictions is greater than actual demand reduction
due to restrictions, implying excessive capacity would be contracted from the market.  AGL,
from its experience with vesting contracts, considers that retailers have greater exposure to
forecast errors than generators.

Ergon Energy (Ergon) argues that the proposal does not adequately address the difficulties
with estimating and setting the reduced demand and capacity levels.  It argues the provision
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allowing NEMMCO to regularly revise its estimation of demand reduction due to restrictions
does not overcome the inherent risks associated with the proposal.  Ergon is concerned that
an over estimate of the demand reduction due to restrictions will cause a VoLL situation that
would have not otherwise occurred.  Ergon considers that an extended VoLL period would
have a major financial impact on market customers.  Ergon therefore believes that, to avoid
the adverse impacts any error will have on the resulting spot price, the forecast of demand
reduction due to restrictions should aim to estimate the minimum expected demand reduction.
Ergon claims that such an approach would reduce the chance of excessive capacity being
removed from the market and thus reduce the possibility of a VoLL situation where one
would not have otherwise occurred. 

EnergyAustralia argues that it is dangerous to tamper with the market in times of extreme
events or market distress.  It has concerns with the attempt to estimate the demand reduction
due to restrictions in such an extreme environment.  EnergyAustralia argues that if market
intervention at real time is permitted then there should be an accompanying safeguard to
amend anomalies stemming from such an intervention after they have occurred.

While supporting the principle of maintaining market signals, CS Energy, in its submission to
NECA argues that the application of restrictions and the proposed Code changes will be
problematic.  It envisages the main problems to be with estimating the quantity of total
demand reduced as a result of a particular restriction regime and the determination of the
affect of the restriction on a particular customer’s demand.  CS Energy considers that these
estimates will be subject to dispute, as they will have a large financial impact on market
participants, especially as it will have a direct effect on the occurrence and duration of VoLL.

Unmanageable risk created for market customers

EnergyAustralia disagrees with the applicant’s argument that, although inaccuracy in
forecasting demand may affect the number of hours at VoLL, it is negated by the fact that
overestimating the effect of the restrictions will lead to an advancement of the cumulative
price threshold, effectively capping the market risk exposure of retailers.  EnergyAustralia
argues that this statement assumes market customers have full contract cover.
EnergyAustralia considers, however, that the inaccuracy of forecasting demand in extreme
conditions will always result in the possibility that retailers will be under contracted.
EnergyAustralia also argues that contract cover will also be reduced if force majeure
provisions of forward contracts are triggered.  EnergyAustralia therefore argues that market
customers will be exposed to a real cost if overestimation of demand reductions results in
more VoLL events.  It adds that the Code changes have given insufficient consideration to the
retailers’ ability to manage the risks associated with these changes.  EnergyAustralia argues
that the proposals need to be considered in consultation and be in synchronisation with the
forward contract market, stating that it is the risk management procedures of retailers that
ultimately insulates consumers from price extremes in the NEM.

AGL claims that if actual demand reductions due to restrictions do not closely relate to the
forecast demand reductions then retailers could face major additional costs.  It further adds
that contract prices will rise as there are incentives for generators to become less hedged and
retailers to become more hedged.

Ergon claims that the proposal fails to consider the long-term impacts on the trading
arrangements and strategies of market customers.  It argues that the increased uncertainty and



Amendments to the National Electricity Code — Determination   15

the likelihood of prices reaching VoLL more frequently will mean that market customers are
likely to fully contract to avoid the possibility of being caught short in a VoLL situation.  

Recovery of costs based on beneficiaries in mandatory restriction periods

EnergyAustralia argues that it is unacceptable that market customers bear the cost of this
scheme, as they receive no benefit.  It notes the applicant’s reasoning for allocating the costs
to market customers is based on the assumption that market customers benefit in mandatory
restriction periods because of a net long contract position.  EnergyAustralia refutes this
assumption, arguing that demand is likely to be at extreme levels during mandatory
restriction periods thereby leaving market customers short rather than long.  EnergyAustralia
argues that where other market participants benefit from the load shedding they should be
allocated some of costs of the scheme.  This would be in accordance with the Code Change
Panel’s principle of not intentionally creating a financial benefit for one sector of the market
due to the imposition of mandatory restrictions.  EnergyAustralia therefore argues that this
principle should be extended to all market participants, and that a total market assessment of
the scheme’s benefits should be made for the purposes of cost allocation.
EnergyAustralia argues that generators are one group of market participants that may indeed
benefit from the imposition of mandatory restrictions.  It argues that generator contract cover
in these circumstance will reduce as a result of force majeure provisions and ‘whole of meter’
type contracts, releasing capacity to be bid into the market when the spot price is high.
Hence, EnergyAustralia argues that there needs to be more synchronisation with the forward
contract market.

Ergon is also concerned with the proposed allocation of the restriction shortfall amount,
stating that the proposed arrangements generally benefit generators.  Ergon argues that the
recovery of the restriction shortfall amount assumes that the spot price is indicative of the
total price and ignores the reality that most electricity is bought and sold in the futures market
via a range of hedging options.  It therefore argues that the windfall gain (or windfall loss) of
each retailer will be more dependant on their contracting position rather than the spot price.
For example, Ergon states that the proposed recovery of the restriction shortfall amount will
imply retailers will not be able keep the benefits of being over contracted in periods of
restrictions, benefits it would have otherwise received had restrictions not being imposed.
Ergon states that the only means of assessing who benefits from the imposition of restrictions
is for the independent expert to understand the contracted position of each retailer.  Ergon
acknowledges that this, however, is not a commercially acceptable solution. 

Ergon is also critical of the way in which the independent expert will determine a market
customer’s demand reduction due to restrictions.  It argues that when assessing the ‘benefit’ a
market customer derives from the imposition of restrictions, the expert should consider the
costs imposed as a result of excessive capacity being contracted from the market and creating
an artificial VoLL situation.  Under the current proposal, the ‘benefit’ is defined solely as the
market customer’s reduced demand due to restrictions, reflecting the reduced exposure to the
spot market.

Investment signals

Ergon argues that the Code changes will not provide greater investment signals, stating that
investment is more likely to respond to sustained higher prices.
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CS Energy, in its submission to NECA, supports the use of targeted load shedding at VoLL
as proposed in the Code changes.  It argues that to allow targeted load shedding at lower
prices would stifle the development of demand-side response schemes between retailers and
customers which are required for efficient operation of the market.

In its submission to NECA, Snowy Hydro Trading (Snowy Hydro) states that the impact of
restrictions on prices does not provide certainty of cashflows and reduces the likelihood of
investors allocating capital to projects that are needed to ensure reliability and security of the
system.  In its supplementary submission to the Commission, Snowy Hydro argues that
pricing signals need to be maintained during restrictions to prevent perverse market outcomes
from occurring.  Snowy Hydro further argues that to maintain the effectiveness of hedging
tools such as inter-regional settlement residue units, any market intervention must ensure
consistency between pricing and dispatch is maintained.  Snowy Hydro argues that the
proposed Code changes satisfy this requirement. 

Gaming by generators

AGL and Ergon both claim that, because NEMMCO’s contracted restricted capacity is bid
into the market at VoLL, generators will have an incentive to game the market by
withdrawing uncontracted capacity to cause the dispatch of contracted restriction capacity,
thus setting the spot price at VoLL.

Jurisdictional intervention

AGL states that the proposal appears to facilitate jurisdictional intervention, despite the
market being designed on the principle of non-intervention.  It argues that the changes only
serve to give legitimacy to jurisdictional intervention, even rewarding it. 

Ergon also states the proposal facilitates jurisdictional intervention and indicates a move
away from market forces towards a guided market.  It argues that implementing this proposal
is likely to increase the frequency of intervention, something it argues should be discouraged.

C Taylor & Associates also argues that the proposed Code changes will encourage
jurisdictions to intervene in the NEM more frequently.  It raises the likelihood of a future
moral risk where the jurisdictions take responsibility through intervention for any shortfall in
generating capacity.

The independent expert

Ergon considers that the procedures for disputing the independent expert’s final report need
to be changed.  In particular, it claims that it is unacceptable to limit the opportunity to
dispute the final report to situations in which the assessment is incorrect by more than 10% or
the report was prepared in bad faith.  Ergon argues that the threshold error for disputing the
final report should be removed altogether so a market customer can dispute the report in any
circumstances where it believes the report is incorrect.  It also believes that ‘bad faith’ cannot
satisfactorily be used as a ground for disputing a report because it is almost impossible to
prove in a practical sense.

In addition, Ergon argues it should be made clear that a market customer may dispute both
the principles upon which the independent expert has calculated its restriction demand
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reduction as well as the application of those principles.  Ergon also argues that it should be
made clear that market participants will have access to the dispute resolution procedures in
place under clause 8.2 of the Code for the purposes of disputing the final report.

Implementing system a mandatory restrictions trading system

NEMMCO believes that the Code changes propose a system of restriction offers which will
effectively be a new product in the NEM.  It states that it will be a significant task to
implement these arrangements into the normal market systems.  NEMMCO argues for the
need to create an interim system outside the normal market systems, which will be
semi-manual in nature.  NEMMCO claims that the inherent limitations of such a system will
require simplified restriction offer procedures to be put in place and suggests that:

• only a single restriction offer should be accepted for a given trading day for each
scheduled generating unit and MNSP;

• a single restriction offer price and offer quantity should be accepted for each scheduled
generating unit and MNSP for each trading day;

• a restriction offer should have to be made for the entire restriction period for that trading
day and NEMMCO could accept all or part of this offer;

• if a restriction offer from a scheduled entity is not accepted by NEMMCO then this
scheduled entity should only resubmit a revised offer for the same trading day if so
requested by NEMMCO; and 

• if a restriction offer is accepted by NEMMCO then it should only be withdrawn by the
party that made the offer in cases where, due to plant failure, this capacity becomes
unavailable for immediate dispatch.

Drafting concerns

NEMMCO proposes a number of minor changes to improve the clarity and readability of the
Code changes, including:

• Clause 3.12A.7(c) should be clarified by the following addition; “notwithstanding any
other provision of this Code [the absolute value] of the restriction shortfall amount”;

• Clarification of clause 3.12A.7(d) so that it is clear what amount is to be reduced pro-rata.
The clause should read “If […] then the amount payable by NEMMCO pursuant to each
accepted restriction offer is to be reduced pro-rata until 3.12A.7(c) is satisfied”;

• The second occurrence of subclauses 3.12A.7(h) and (i) should be renumbered to (i1) and
(i2) respectively;

• Clause 3.15.10A(a) should be modified to refer to clause 3.12A.7(g) and 3.15.10A(c)
should be modified to refer to clauses 3.12A.7(f) and (h); and

• In clause 3.15.10A(b)(i) the cross reference to 3.12A.7(e)(i) should be changed to a cross
reference to 3.12A.7(g)(i).
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Other issues

C Taylor & Associates argue that clause 3.12A.1(b)(8), which requires NEMMCO to only
accept restriction offers from generators and scheduled network service providers with a
connection point located in the region where mandatory restrictions apply, may conflict with
s.92 of the Australian Constitution (trade within the Commonwealth to be free).  It claims
that it is an arrangement whereby generators in a particular state, who are trading in the
electricity market in other states, are removed from the market and prevented from continuing
that trade.

5.4 The Commission’s considerations

Clarification of the pricing provisions 

The Code changes that ensure the price is only set at VoLL when there is a supply and
demand imbalance do not raise any additional anti-competitive concerns associated with the
Code.  The Commission considers that the refinements to the pricing provisions will lead to
more logical pricing outcomes in the market, leading to more efficient decision making by
market participants.  Therefore the Commission grants authorisation for these particular Code
changes.

Integration of restrictions into the energy market

The Commission supports the objective of the proposed Code changes, which is to maintain
price signals in the market that would have occurred had mandatory restrictions not been
imposed.  Consistent price setting based on the demand and supply balance should be the
objective of any market so that market participants can be certain that, given a particular
demand and supply situation, price will behave in a certain way. 

Restrictions imposed by jurisdictions interfere with market forces. Demand restrictions are
imposed in situations where demand would have otherwise exceeded available generation
capacity.  An alternative means of controlling demand in a situation of insufficient generation
capacity is involuntary load shedding.  The use of restrictions as opposed to involuntary load
shedding allows Governments to manage the impact of load shedding on the community.

When involuntary load shedding due to the lack of generation occurs the spot price is set at
VoLL.  When restrictions are imposed, electricity users are forced to reduce demand.
Currently this reduction in demand due to restrictions leads to a reduction in price.  The effect
restrictions have on the spot price, and also on the quantity of electricity traded, has an
obvious impact on the spot market revenue of generators and the spot market costs of market
customers.  The Commission considers that this effect of restrictions is inconsistent with the
underlying demand and supply situation, and will therefore discourage investment in peak
generation or demand-side management.  The Commission considers it necessary that
restrictions are integrated into the market in a way that leaves market participants in the same
financial position as if restrictions had not been imposed. 

While the Commission recognises increased investment signals as a benefit from the
proposed Code changes, a number of interested parties highlighted practical limitations
associated with the changes that may detract from the public benefits the changes may
provide.  These practical limitations include the difficulty in accurately forecasting reduced
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demand due to restrictions, increased uncertainty to retailers, inequitable allocation of costs
of the scheme and potential gaming by generators. 

Importance of maintaining price signals in restriction periods

The Commission agrees with the applicant and interested parties that it is necessary to
maintain price signals in the market at the time in which restrictions are imposed.  The
Commission considers that without the Code changes, the perverse financial outcomes from
the market when restrictions are imposed will continue to interfere with investment decision
making and participants’ risk management strategies.  The Commission considers that it is
necessary to ensure new investment is encouraged in peak periods as restrictions are
generally imposed when there are insufficient reserves in the system. 

The Commission considers it is also important that price signals are maintained when
restrictions are imposed as a result of a sudden decrease in available capacity, rather than the
occurrence of extreme demand.  Such a situation could arise where industrial action reduces
the size of available generation capacity, leading to a shortfall of supply in periods where
demand is not unusually high.  Since the shortfall of capacity does not occur at time of
system peak demand, the Commission considered whether it is necessary to maintain price
signals to encourage investment in peak generation capacity or demand-side management.
The Commission also questioned the extent to which prospective investors would respond to
price signals in these periods, due to the random nature of their occurrence.

The Commission considers, however, that it is necessary to maintain prices reflecting the
demand and supply balance, even at times where demand is not at high or extreme levels.  By
preserving price signals at these times the Commission considers market participants have an
incentive to invest and maintain their plant in such a way that will enable them to quickly
respond at times when there is a sudden shortfall of capacity.  For example, market customers
will have incentives to develop demand-side management schemes with end-use customers to
avoid paying VoLL.  Generators will have an incentive to maintain plant in a way that allows
them to quickly respond to a situation of insufficient capacity.  Assuming the market
responds to prices in such a way, the size of load shedding or restrictions required at times of
the supply shortfall will be less than if the price signals were not maintained. 

In summary, the Commission considers there are significant public benefits from preserving
price signals at all times when restrictions are imposed.

Inaccuracy of forecasting restricted demand

According to proposed clause 3.12A.2, NEMMCO, in conjunction with the relevant
jurisdiction, is responsible for estimating the effect of restrictions on demand four hours after
it is formally informed of the proposed imposition of restrictions by the relevant jurisdiction.
NEMMCO must call for sufficient capacity contracts with generators to meet the schedule of
estimated demand reduction due to the restrictions.  NEMMCO and the jurisdiction must
regularly review their estimations and the corresponding capacity schedule. 

The Commission acknowledges the difficulties NEMMCO and the jurisdictional authority
will have in estimating expected demand reduction due to restrictions.  Such difficulties stem
from a lack of knowledge about the extent to which users comply with the restrictions and
whether the jurisdiction’s restriction notices will accurately achieve the intended demand
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reduction target.  As a result, the Commission considers that there will be greater demand
forecasting errors in restriction periods compared to restriction free periods. 

In response to such concerns the applicant argues that the provision allowing NEMMCO and
the jurisdiction to regularly review the estimate of the demand reduction due to restrictions
will reduce forecasting errors significantly.  The Commission accepts this argument on the
basis that a regular review will allow NEMMCO to revise its schedule of contracted capacity
in accordance with any revision in the forecast impact of restrictions.  With a more accurate
level of contracted restricted capacity, the chance that excess capacity will be contracted from
the market, and hence the occurrence of a VoLL event that would have not otherwise
occurred, is lessened. 

Another factor the Commission considers will improve the ability of NEMMCO to forecast
demand reduction due to restrictions is the development of more detailed restriction notices
and procedures by jurisdictions.  The Commission understands that Victoria and South
Australia have revised their restriction implementation procedures.  The changes in Victoria
were made in light of the experience gained from the implementation of restrictions in that
region in February 2000.  The resulting changes to Victoria’s electricity restriction notices
include four levels of restrictions both for winter and summer situations.  The Commission
considers such changes to restriction notices will allow the relevant jurisdiction and
NEMMCO to develop a more accurate estimate of the likely impact of restrictions on
demand.  The Commission considers that it would be beneficial for the market and market
participants that jurisdictions maintain and review their restriction notices.

Despite the above measures to improve the estimate of demand reduction due to restrictions,
the Commission remains concerned that errors in the estimate of demand reduction due to
restrictions may produce price outcomes that are on average greater than what would have
occurred had the estimate of demand reduction due to restrictions been accurate.  The
Commission considers that an asymmetric price outcome may arise from the nature the
market dispatch schedule, where energy bids rise slowly over low to medium levels of
demand, but tend to increase sharply at high levels of demand.  The Commission considers
that such a price outcome may leave market customers worse off than if restrictions had not
been imposed. 

The Commission considered an approach, based on a suggestion made by Ergon, to
overcome the problem of market customers being made worse off as a result of the
asymmetric price outcome resulting from an inaccurate estimate of the reduced demand due
to restrictions. The approach would require NEMMCO to contract only a percentage of the
full estimated demand reduction due to restrictions. To illustrate, if the estimated impact of
restrictions was to be 100 MW then under this arrangement NEMMCO could only be
required to contract 80% of the reduction or 80 MW of capacity from the market.  The
Commission considers this would provide market customers with some protection from the
asymmetric price impact associated with an inaccurate forecast of demand reduction due to
restrictions. 

However, the Commission decided not to pursue this suggestion due to concerns that it might
result in prices below those that would have occurred had restrictions not being applied. The
Commission is therefore concerned that such approach could compromise the public benefits
the Code changes provide through increased investment signals. 
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The Commission does, however, consider that the potential for the proposed arrangements to
create adverse impacts on market customers warrants a review of the arrangements after a
‘significant’ restriction event.  Such a review would be conducted by NECA.  The
Commission considers the terms of reference of the review must require NECA to review the
accuracy of the forecast demand reduction due to restrictions and the resulting impact any
error had on the spot price. The Commission considers that such a review should be triggered
when the imposition of restrictions involves a significant reduction in demand and/or are
imposed for a number of trading periods.  While the Commission acknowledges the
arbitrariness of specifying some measure of this ‘significance’, it considers there are benefits
in doing so. The Commission considers it appropriate that the review should occur when the
imposition of restrictions have an intended impact of reducing demand by 10%.  To provide
some flexibility as to when a review is called, the Commission considers it appropriate to also
provide NECA with the discretion to conduct a review when it considers appropriate.  These
requirements are specified in condition number C5.1.

Increased risks faced by retailers

Related to the problem of accurately forecasting the demand reduction due to restrictions is
the market customers’ claim that the arrangements will introduce more risks for them to
manage.  Ergon argues that faced with increased risk market customers will seek greater
bilateral contract cover. The Commission considers it is appropriate that retailers are not
relieved of exposure to high prices as a result of the imposition of restrictions, as occurs now.   

The Commission remains concerned however if a market customers’ risk management
strategy is influenced by the asymmetric price impact of an inaccurate estimate of the demand
reduction due to restrictions.  The Commission outlined in the section above the merits of
providing market customers with some form of protection against this asymmetric price risk.
The Commission decided, however, that such a mechanism may detract from the public
benefits the Code changes provide in terms of increased investment signals.  The
Commission has, however, imposed a condition of authorisation requiring NECA to
undertake a review of the proposed arrangements to ensure that market customers are not
adversely effected by them.    

Recovery of restriction shortfall amount

Under the proposed Code changes any shortfall in revenue incurred by NEMMCO in
contracting the set amount of restricted capacity from generators is to be recovered from
market customers in proportion to the commercial benefit they are deemed to have received
through the reduction in demand due to the restrictions.  The commercial benefit is measured
by the reduction of a market customer’s demand due to the restrictions. 

In allocating the costs of the restriction shortfall amount solely to market customers NECA
assumed that market customers benefit from the imposition of restrictions regardless of their
level of bilateral contract cover with generators.  The Commission considers it is possible, as
a result of a particular risk management strategy, for a generator to gain from the imposition
of restrictions and a market customer to lose.  However the Commission considers it is more
difficult to identify the beneficiaries from the imposition of restrictions when the risk
management strategies of market customers and generators are taken into account.  The
Commission acknowledges that identifying the beneficiaries based on underlying contracted
positions of market participants would require the independent expert to have access to
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commercial and confidential information.  Therefore while it may be optimal to apportion the
restriction shortfall amount taking into account the contracted position of participants, it is
not feasible.  The Commission considers it is therefore appropriate to allocate the restriction
shortfall amount solely on customers.

The Commission does note, however, that in determining a market customer’s restriction
demand reduction, for the purposes of apportioning the restriction shortfall amount, the
independent expert can exclude any reduction in demand due to restrictions that the market
customer claims was due to the operation of a demand management mechanism.  The
Commission considers this provision ensures a market customer is not discouraged from
investing in demand-side management as a means of providing a hedge against high prices.
In accordance with this same principle, the Commission considers that when determining a
market customer’s restriction demand reduction, the independent expert must also exclude
any reduction in demand due to restrictions that is a result of the operation of a market
customer’s own generation.  The Commission considers that this condition will provide
public benefits by not discouraging market customers from investing in generation as a form
of financial insurance against extreme prices.  This requirement is outlined in condition C5.2
at the end of this chapter.

Gaming by the generators

Interested parties argue that generators will have the potential to game the market in
restriction periods by withdrawing capacity from the market and therefore bringing forward
the occurrence of VoLL.  The Commission considers that the potential for generator gaming
under the proposed arrangements in restriction periods is no greater than what currently exists
in a tight demand and supply situation.  The Commission notes concerns of interested parties
that the current market design does permit generators to rebid capacity to maximise profits.
The Commission also notes that the Code provisions relating to bidding and rebidding are
currently subject to a review by NECA. 

The Commission also has concerns with likely competitiveness of a restriction capacity
market.  The Commission considers that generators may be in a position of power in this new
market as a result of NEMMCO having to contract a fixed amount of capacity with
generators.  With prior knowledge that NEMMCO will contract the given amount of
capacity, which preserves the (high) price signal, there may be a lack of competition amongst
generators for the restriction capacity contracts.  In addition generators may be reluctant to
offer capacity to NEMMCO that is already subject to a bilateral contract with a market
customer.  This is because generators would face the risk that their revenue from the
contracted capacity with NEMMCO will not cover the amount necessary for their bilateral
contract obligations, which are based on the spot price. 

While the Commission has concerns with the outcome of the tendering process, it believes
that it may be hard to alleviate the problems without distorting the effect of the proposed
scheme.  For example, the Commission considered the possibility of giving NEMMCO the
discretion not to contract the full amount of capacity if it believed contract prices offered by
generators were exorbitant.  Under this proposal, generators would be less sure as to whether
the high spot price signal would be maintained, and thus may have an increased incentive to
offer restriction capacity contracts to NEMMCO.  

The Commission, however, considers that two problems arise from this possible arrangement.
First, by allowing NEMMCO the ability not to contract the full amount of capacity creates a
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risk that the spot price signals will not be maintained, potentially distorting new investment
signals.  Secondly, is the problem of how NEMMCO decides whether a restriction capacity
offer is exorbitant.  For example, the contract offer price made by a generator will vary from
generator to generator.  For a peaking generator that recovers capital costs from the operation
of a small number of hours per year, the tendered price to NEMMCO may be substantially
higher than that of a base load generator who recovers capital costs throughout the year. 

Without imposing a condition of authorisation restraining generators’ market power in the
restriction capacity market, the Commission considers that generators may have the ability to
offer NEMMCO a price for a restriction capacity contract which would be more than the net
revenue that same capacity would earn had it been dispatched in the spot market.  The
Commission considers it is appropriate to limit or cap the revenue a generator can earn from a
restriction capacity contract to the maximum amount of revenue that capacity could earn in
the spot market for the same period.  The Commission considers the cap will not distort
investment signals in new generation as it will equal the maximum amount of revenue the
capacity could earn in the spot market.  If generators were capable of receiving revenue from
a restriction capacity contract with NEMMCO which was greater than what that capacity was
likely to receive in the spot market, then the Commission considers that this would be
inconsistent with the principles of ensuring market participants are left as far as practicable in
the same financial position had restrictions not being imposed.  

The Commission notes the proposed cap on the restriction shortfall amount, which is equal to
the maximum possible spot price for a trading interval multiplied by the aggregate of the
capacity of all accepted restriction offers in MWh for that trading interval, for all trading
intervals that the restrictions are in place.  Under the proposed Code changes if the restriction
shortfall amount is capped then the payments to generators for accepted restriction capacity
contracts is to be reduced pro rata. Although this mechanism caps the total revenue all
generators may receive for restriction capacity contracts to an amount equal to what that
capacity could have earned in the spot market for the same period, the pro rata reduction of
each generator’s contract payment may still allow a particular generator to receive revenue
greater than what it would have received in the spot market. The arrangement could
potentially encourage generators to offer higher contract prices to NEMMCO, so in the case
that contract prices were reduced pro rata, an individual generator’s payment may not be
reduced below the payment of indifference, or that which it could have received from the spot
market. 

The Commission also notes that there is no cap on the price of reserve trader contracts made
in accordance with clause 3.12 of the Code.  The Commission considers, however, that there
is a difference between reserve trader contracts and the restriction capacity contracts made
under the proposed Code changes.  The Commission considers that concerns regarding
gaming of reserve trader contracts are partially addressed through the fact that NEMMCO is
not required to accept contract offers and only generation or load that is not otherwise in the
market can bid for the contract. 

The Commission therefore imposes a condition of authorisation requiring a cap to be placed
on the amount that may be paid to any individual party as result of acceptance of a restriction
offer which equals the maximum amount of revenue the capacity subject to the restriction
offer could earn from being fully dispatched in the spot market for the same period of time
for which the restriction offer is made. This requirement is addressed in condition C5.3 at the
end of this chapter.
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In addition to imposing a cap on the amount a party may receive from a restriction capacity
or restriction offer contract, the Commission considers it appropriate to review the prices of
restriction offer contracts as a means of monitoring market power in the restriction capacity
market.  The Commission considers that such a review should form part of the terms of
reference for a NECA review of the arrangements as proposed above.  In reviewing the
restriction offer prices the Commission considers that NECA must have regard to the market
circumstances for which the capacity contract applies, and in particular the expected revenue
the capacity subject to the restriction offer would have received from the spot market.  The
Commission considers that if contract prices significantly diverge from the expected revenue
the capacity would earn from the spot market, it could suggest a limited degree of
competition in the restriction capacity contract market.  If such a conclusion was made then
the arrangements as proposed in these Code changes could be considered to be leaving
generators better off as a result of the imposition of restrictions, as compared to the situation
where restrictions were not imposed.  Such a conclusion may lead to Code changes brought
forward by NECA rectifying the outcome.  This requirement is addressed in condition C5.1.

Jurisdictional intervention 

A number of parties argue that the Code changes facilitate jurisdictional intervention.  The
Commission considers the changes will improve investment signals and hence the ability of
the market to satisfy system reliability and security requirements.  As a consequence the
Commission considers load shedding and the use of restrictions would be relied upon less to
alleviate demand and supply imbalances.

Drafting errors

NEMMCO identified a number of changes that would improve the clarity and readability of
the Code changes.  The Commission also considers that in clause 3.12A.7(i)(3) the reference
to clause 3.12A.7(h)(1) is supposed to be a reference clause 3.12A.7(i)(1).  The Commission
considers there are public benefits in having a clear and consistent Code.  The Commission
therefore imposes conditions of authorisation that give effect to these amendments, these
being conditions C5.4 through to C5.10.

Implementation timetable for a mandatory restrictions trading system

In response to the draft determination the Commission received a submission (27 June 2001)
from NEMMCO on its development of a trading system for the proposed mandatory
restriction arrangements. NEMMCO’s main concern was that upon authorisation by the
Commission of the Code changes it would be immediately required to have in place a system
for mandatory restrictions trading.  It advised that, although it could technically implement an
interim system upon the Commission’s authorisation, in accordance with the Code changes it
is still required to consult with Code participants. NEMMCO also noted that the high risk
period during which mandatory restrictions might be required was not expected to start until
January 2002.  It therefore sought to delay the implementation of the mandatory restrictions
portion of the pricing under extreme events Code changes until mid-December 2001.  It
considered that this would provide it with the time to undertake the necessary consultations
and to develop a mandatory restrictions trading system. At the 19 July pre-determination
conference, NEMMCO advised that it expected an interim system to be in place by
December 2001 and a final system by July 2002.
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The Commission accepts NEMMCO’s arguments that it needs sufficient time after the final
authorisation of the Code changes to consult on the development of a trading system for
mandatory restriction arrangements. NECA also agreed that NEMMCO needed additional
time to develop the necessary arrangements. In order to address NEMMCO’s concerns,
NECA has proposed to gazette the Code changes as soon as practicable after the
Commission’s authorisation of the final determination.  As part of that gazettal it intends to
have two commencement dates for different areas of the Code package. The clauses relating
to the development of the mandatory restrictions trading system (that is, clauses 3.12A.2 to
3.12A.8 inclusive and clause 3.15.10A) would come into effect on 17 December 2001 and the
remaining clauses of the Code change package would come into effect as soon as possible
after Commission authorisation. NEMMCO has agreed to this proposal and NECA has
provided the Commission with a letter undertaking to carry out its proposal. The Commission
considers that the proposal by NECA adequately addresses NEMMCO’s concerns and does
not believe that it is necessary to give effect to it by imposing a condition of authorisation.

Conditions of authorisation

C5.1 A clause must be inserted into proposed clause 3.12A that requires NECA to
conduct a review of the arrangements specified in clause 3.12A and 3.15.10A for
integrating restrictions into the energy market. The review is to be conducted by
NECA after the imposition of mandatory restrictions which was intended to have
an impact on demand of 10% or greater, or at any other time NECA considers
appropriate.  

The review must include:

1) An analysis of the accuracy of the forecast demand reduction due to
restrictions and the impact any error had on the resulting spot price. When
considering the price impact resulting from an error in the forecast demand
reduction due to restrictions NECA must consider whether the price impact
adversely effects one group of market participants over another group. 

2) An analysis of the restriction offer prices for contracts accepted by
NEMMCO in meeting the mandatory restriction schedule. In reviewing the
prices of restriction offer contracts NECA should have regard to the
circumstances in which the restriction offer was made to NEMMCO, and in
particular the expected revenue the capacity subject to the restriction offer
would have earned in the spot market. 

In conducting this review NECA must have regard to the Code consultation
procedures.  A copy of the report must be provided to the Commission.

C5.2 The definition of the restriction demand reduction in the proposed Code changes
must be amended to reflect the principle that a market customer’s reduction in
demand due to the imposition of restrictions, as determined by the independent
expert, should exclude any reduction in its demand that the market customer
claims was due to the operation of generation and as reasonably verified by the
independent expert in a similar manner to that proposed for exclusion of
reductions due to demand management.
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C5.3 The proposed clause 3.12A must be amended to include a provision that places a
cap on the amount that may be paid to any individual party as a result of
acceptance of a restriction offer at an amount which equals the maximum
amount of revenue the capacity subject to the restriction offer could earn from
being fully dispatched in the spot market for the same period of time for which
the restriction offer is made. 

C5. 4 Clause 3.12A.7(c) of the proposed Code changes must be clarified so that it
reads; “notwithstanding any other provision of this Code the absolute value of
the restriction shortfall amount”

C5.5 Clause 3.12A.7(d) of the proposed Code changes must be clarified so that it
reads: “…then the amount payable by NEMMCO pursuant to each accepted
restriction offer is to be reduced pro-rata until 3.12A.7(c) is satisfied”

C5.6 The second occurrence of subclauses 3.12A(h) and (i) in the proposed Code
changes must be renumbered to (i1) and (i2) respectively.

C5.7 Clause 3.15.10A(a) in the proposed Code changes must be modified to refer to
clause 3.12A.7(g). 

C5.8 Clause 3.15.10A(c) in the proposed Code changes must be modified to refer to
clauses 3.12A.7(f) and (h).

C5.9 In clause 3.15.10A (b)(i) in the proposed Code changes, the cross-reference to
3.12A.7(e)(i) must be changed to a cross-reference to 3.12A.7(g)(i).

C5.10 Proposed clause 3.12A.7(i)(3) must be amended to refer to clause 3.12A.7(i)(1)
rather than clause 3.12A.7(h)(1). 
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6. Demand-side participation

The Code already includes provisions for direct demand-side bidding but they are rarely used.
NECA undertook a survey on demand-side participation in March 2000 and found that a key
disincentive to the use of direct demand-side bidding, as perceived by end-use customers, is
the current requirement for absolute symmetry between the rules governing the supply and
demand sides of the market.  Active participation, even by major end-use customers, is
generally a secondary concern while for the supply-side it is a primary concern.

As a result, in September 2000 NECA published draft Code changes to:

• make the arrangements for demand-side bidding more attractive to end-use customers;
and

• improve the accuracy of demand forecasts.

Following consultation, NECA produced a final report and subsequently lodged an
application for authorisation of Code changes to provide for an improved framework for
demand-side bidding.  Code changes to improve the accuracy of demand forecasts have not
been included in the final set of Code changes and therefore are not included in NECA’s
authorisation application.

6.1 Issues for the Commission

In its earlier determination, the Commission had accepted arguments that the public benefits
of the NEM would be enhanced if end-use customers were able to participate in demand-side
bidding.  The issue for the Commission is whether the detailed proposals developed by the
applicant enhance the balance of public benefits and anti-competitive detriments, by
improving the framework for demand-side bidding so that it becomes more attractive to
end-use customers.  

6.2 What the applicant says

NECA claims that the changes to make the arrangements for demand-side bidding more
attractive to end-use customers were strongly supported by interested parties during
consultations.  It advised that it had made a number of amendments and further
improvements to the proposed changes after consultation.

The Code change proposals seek to address the perceived barriers to demand-side bidding, by
restructuring and simplifying the arrangements in order to:

• improve the attractiveness of registering as a scheduled load;

• increase flexibility for load seeking to switch between scheduled and market loads;

• address the sanctions on market customers for non-conformance by scheduled loads; and
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• manage non-conformance by scheduled loads, with NEMMCO applying constraints or a
default dispatch bid on the participant’s behalf.

More specifically, NECA’s proposed Code changes would implement those objectives by:

• requiring NEMMCO to classify a market load as a scheduled load if the market customer
requests it and may only classify it if the market customer has not withdrawn that request
(clause 2.3.4(e)(3));

• enabling a default dispatch bid or offer to be submitted in the event that no valid dispatch
offer or bid has been submitted (clause 3.8.9(c));

• requiring NEMMCO, in consultation with market participants, to develop and publish
procedures that enable a default dispatch bid or offer to be used by NEMMCO in
accordance with those procedures (clause 3.8.9(d) and (e));

• requiring NEMMCO to consult with market participants, pursuant to clause 3.8.9(d),
within three months of clause 3.8.9(d) having effect (clause 3.8.9(f));

• deleting the reference to ‘scheduled load’ so that clause 3.8.19(e) only deals with the
dispatch inflexibility profile for a generating unit;

• making the requirements less onerous for a dispatch inflexibility profile for a scheduled
load (clause 3.8.19(e1));

• deleting clause 3.8.23(3) as it is incapable of being breached;

• amending a typographical error in clause 3.8.23(b)(1);

• allowing NEMMCO to invoke a default dispatch bid, lodged with a market customer,
which has not provided a reason for why the scheduled load or scheduled network service
does not comply with a dispatch instruction upon request (clause 3.8.23(b)(5));

• clarifying that NEMMCO must prepare a report when a non-conformance event occurs
(clause 3.8.23(d));

• allowing NEMMCO to take into consideration whether  or not a default dispatch bid has
been lodged when assessing a report of non-conformance with a dispatch instruction
(clause 3.8.23(f)); and

• inserting new definitions for default dispatch bid and default dispatch offer into the
Chapter 10 glossary.

Originally, NECA’s September 2000 consultation report also included proposed changes to
improve the accuracy of demand forecasts.  However, at that time retailers expressed a
number of concerns.  The proposed Code changes to demand-side forecasting would have
required participants with controllable loads above the threshold of 30MW (that also met
certain other defined criteria), to register those loads with NEMMCO and to use load control
notices to inform NEMMCO in advance of proposed switching of those loads.  This
information would then have been taken into consideration in NEMMCO’s demand forecasts
and aggregated information published as part of those forecasts.  NECA sought comments
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from interested parties on whether the proposed changes were likely to result in more
accurate and reliable forecasts.  In particular it questioned whether:

• loads were sufficiently controllable to allow the proposed refinements to provide genuine
improvements to the information available to the market; and

• the arrangements would hinder the ability of the demand-side to respond to short-term
prices.

NECA stated that it takes seriously the concerns expressed by retailers that the proposed
Code changes to demand-side forecasting would increase generator market power.
Consequently, NECA removed these proposals from the Code changes it submitted for
authorisation.  Nevertheless, NECA indicated that it remains keen to pursue changes to the
Code to improve the accuracy of demand forecasts as it considers that such changes are
crucial to more vigorous demand-side participation in the market.  NECA therefore intends to
undertake further work and hold further discussions with participants in order to find ways to
alleviate these concerns before it puts forward final proposed Code changes.

6.3 What the interested parties say

The Commission received one submission, from Hazelwood Power, concerning the proposed
Code changes to demand-side participation. It argues that the changes fail to address the real
issues limiting demand-side participation.  Hazelwood Power claims that the ability to
influence price through changes in supply or consumption remains whether or not
participants choose to participate in the market dispatch process, with its onerous
requirements. As a result, it contends that the demand-side will continue to prefer the less
onerous form of participation and that giving concessions to make it easier for demand-side
participation in the dispatch process is unlikely to achieve a change in demand-side
participation.

Hazelwood Power also argues that, although the existence of the market is of general benefit
to participants, each individual participant would be better placed if the market was to
continue without a need for that individual to participate in the market dispatch process.
Hazelwood Power also argues that demand-side participation in dispatch, while desirable, is
not necessary to improve the performance of the market.

6.4 The Commission’s considerations

The Commission recognises that use of direct demand-side bidding by end-use customers is
very rarely made.  It accepts NECA’s argument that a key disincentive for demand-side
bidding is the current requirement for absolute symmetry between the rules governing the
supply and demand sides of the market.  It also accepts NECA’s arguments that the proposed
Code changes would allow customers to choose whether or not they will actively participate
in the market dispatch process and hence improve the performance of the market.

The Commission believes that the proposed demand-side bidding framework removes some
of the barriers to participation in the market and therefore may foster greater participation. It
recognises that the proposed Code changes can encourage demand-side bidding whereby
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customers are not simply price takers but are able actively manage their demand during high
priced peak periods.

The Commission considers that the removal of barriers to participate in the market would
provide end-use customers with a choice and enhance overall public benefits.  Nevertheless,
it accepts that a change in the degree of demand-side participation is ultimately up to
customers.  Consequently, although the proposed Code changes may reduce the barriers to
demand-side biding, it is unclear whether they will be sufficient to actually result in any
additional demand-side participation.
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7. End-user advocacy

During 1999 the Commission considered an application for the re-authorisation of the NEC.
One of the issues raised by a number of parties related to the degree of involvement by
electricity users in the Code change consultation process.  At that time, the Code Change
Panel was required to consult with Code participants, largely comprised of generators,
retailers and network service providers.  A number of parties, such as the Australian
Consumer’s Association (ACA), the Business Council of Australia (BCA), and the Energy
Users Association of Australia (EUAA), expressed concerns about the lack of involvement of
end-users in the Code change process and therefore the effectiveness of the market
arrangements.

In a joint submission by the ACA, the EUAA and the BCA, it was argued that the NEC’s
Code change procedures should be amended to require formal consultation with end-users or
their representatives.  They argued that a research and advocacy function be established to be
supervised and directed by a peak consortia board representative of consumers, end-users and
new entrants.  It was proposed that the group would aim to provide a better balance in
regulatory and market outcomes by conducting market research and analysis, participating in
debates on market arrangements and playing an advocacy role for end-users.  They argued
that the group’s activities should be funded through participant fees or a general levy on all
end-users.

As part of its 22 December 1999 determination,1 the Commission accepted the arguments of
these parties and imposed the following conditions of authorisation:

C6.1 Clause 8.7.4 of the NEC be amended to include an assessment by NECA of
the extent and effectiveness of end-user advocacy in the market, including a
summary of measures that could be undertaken to enhance end-user
participation in the NEM, as part of NECA’s annual reporting requirements.

C6.2 NECA is to provide a report by 30 June 2000 into the feasibility and
resourcing of an end-user advocacy group to participate in NEM decision
making, with a view to making recommendations for considerations in the
next NEM budget cycle.  The report is to include a review of 8.3.4(c) and
related clauses with a view to improving the involvement of non-Code
participants in the NEM decision making.

C6.3 NECA is to establish a committee made up of market participants and
end-users or their representatives, to assist it in undertaking the review
specified in condition C6.2.  End-users and end-user representatives are to
comprise at least 50% of the membership of the committee.

Following the ACCC’s determination in February 2000, NECA commenced a review of
end-user advocacy and funding arrangements.  As a result of that review, NECA has lodged
an application for authorisation of Code changes that seeks to:

                                                

1 Applications for authorisation, National Electricity Code, ACCC (22 December 1999).
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• amend the Code change procedures (clause 8.3 and 8.4) to give end-users the same rights
as those held by market participants;

• amend the Code consultation procedures (clause 8.9) to require NECA, NEMMCO and
any other organisations using those procedures to improve their practices and procedures
to help facilitate end-user involvement in NEM decision making processes;

• provide for the imposition of an end-user advocacy levy and amend the requirement for
end-users to be consulted on the structure of participant fees (clause 2.11); and

• introduce a new clause (clause 8.10) to provide for the establishment of an Advocacy
Panel and to provide for a review, by NECA, of arrangements for end-user advocacy by
30 June 2004.

7.1 Issues for the Commission

In its December 1999 determination, the Commission accepted the arguments of end-users
that the public benefits of the NEM would be enhanced if they had involvement in the Code
change process.  The issue for the Commission is whether or not the detailed proposals
developed by the applicant enhance the balance of public benefits and anti-competitive
detriments by having electricity users and consumers actively involved in the NEM’s Code
change processes.

7.2 What the applicant says

NECA commenced its review in February 2000.  The aim of the review was to examine the
feasibility and resourcing of end-users to participate in NEM decision making. NECA were
assisted in the conduct of the review by an advisory group made up of equal numbers of
representatives of market participants and end-users.  Following its review, NECA published
a draft report in October 2000.  Further consultation with interested groups resulted in the
development of a final report recommending a number of Code changes to give end-users the
same rights as Code participants in NEM decision making.

The proposed Code changes consist of three broad elements:

• changes to the Code change procedures;

• changes to the Code consultation procedures; and

• the establishment of an Advocacy Panel.

Each of these three elements are discussed below.

Code change procedures 

NECA considers that the definition of interested parties should be amended to cast the
consultative net more widely and to ensure consistent definitions across the Code.  It also
argues that amendments to the Code change procedures should give end-users the same rights
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to be involved in the Code change process as Code participants.  NECA therefore proposes
that the Code change procedures (clause 8.3 and 8.4) be amended to:

• allow the Code Change Panel to obtain the advice or opinions of appropriately defined
end-users, Code participants and persons with relevant experience (clause 8.3.2(h));

• remove NECA’s existing discretion to decide whether or not to refer a proposed change,
put forward by a non-Code participant, to the Code Change Panel (clause 8.3.4(c));

• redefine the consultation periods within those procedures so that they refer to business
days (clauses 8.3.4(b) and 8.3.5); and

• ensure that all those who make comments on a proposed change, in addition to Code
participants, receive notification of the Code Change Panel’s recommendation and the
Commission’s final determination (clauses 8.3.6(d) and 8.3.7(d)).

Code consultation procedures

NECA considers that the specific proposals to change the Code consultation procedures
represent a significant opportunity for consultation and comment, and improves the way in
which information is provided to help facilitate end-user involvement in the decision making
process.  Consistent with this view, the Code changes would amend the Code consultation
procedures (clause 8.9) to:

• extend the obligation to consult with interested end-users in addition to Code participants
and intending participants (clauses 8.9(b));

• require all consultation notices to be publicly advertised on NECA’s and NEMMCO’s
web sites (clause 8.9(c));

• extend the time for initial consultation to a minimum of 25 business days (clause 8.9(e));

• require NECA and NEMMCO to publish a draft, as well as a final report and to allow at
least 10 business days for written comments on that draft report.  There should also be
scope to extend the period for consultation depending on the complexity of the issues
being considered (clauses 8.9(g), (h), (i), (j), (k) and (l)); and

• require the reports produced under the Code consultation procedures specifically to
address issues raised in written comments and meetings during the consultation period
(clauses 8.9(g)(4) and 8.9(k)(5)).

The establishment of the Advocacy Panel

NECA’s report acknowledges that currently small and medium end-users generally do not
have access to sufficient human and financial resources to ensure adequate representation.
NECA considers that they should not be left out of the decision making process solely
because of lack of resources.  The diverse nature of the customer base and the individually
small scale of the direct benefits to those end-use customers as a result of national electricity
market reform means that it is unrealistic to expect self funding groups of small and medium
end-users to emerge.
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Consequently, NECA’s proposed Code changes would amend clause 2.11 so that market
based funding for end-user advocacy is provided through the imposition of a levy upon
generators and retailers in accordance with the overall structure of participant fees.

In its report, NECA accepted that national end-user organisational and representational
arrangements would potentially provide a focus for end-user representation and involvement
in NEM decision making.  NECA, however, considers that decisions about the best and most
effective arrangements governing their representation should properly be for end-users
themselves.  NECA argues that it would be inappropriate for it to have a direct role in
determining how such arrangements should be established or operated.  NECA claims that
any such role would compromise the independence of its relationship with the group or any
other entity such as other end-users not represented within those arrangements.  NECA notes
that since the release of their draft report, the Australian Consumers’ Association, the Energy
Action Group and the Energy Users’ Group have come together to form a joint group and that
other organisations will be invited to join.

Accordingly, NECA argues that an Advocacy Panel be established to administer end-user
advocacy functions so that the arrangements remain at arms’ length from national electricity
market institutions. NECA considers that the Advocacy Panel’s role in allocating funding to
specific projects is a safeguard for those end-users that may not be represented on the
proposed National End-Users Council.

The Code changes propose that the Advocacy Panel will be made up of:

• an independent chairperson appointed by NECA for three years (clause 8.10.2(a)(1));

• two representatives of end-users (one business and one residential - clause 8.10.2(a)(2));
and

• two representatives of market participants (one generator and one retailer - clause
8.10.2(a)(3)).

The Code changes state that the chairperson will be responsible for appointing the Panel’s
representatives.  Furthermore, the chairperson is planned to have the casting vote on all
matters, except in determining the Advocacy Panel’s annual budget and in the allocation of
that budget to individual projects.

The Code changes also set out the scope of the Advocacy Panel’s functions.  The Code
changes require the Advocacy Panel to use Code consultation procedures to determine
funding requirements on the basis of a rolling three-year program.  The Advocacy Panel must
report annually on its funding determination, with the first report to be published by 15 May
2001 and subsequent reports are to be published by 31 March each year.  In the meantime,
NECA proposes that the Advocacy Panel provisionally have access to funding of $1 million
for end-user advocacy for 2000-2001 (clauses 8.10.3(a), (b) and (c)).

The Code amendments also require the Advocacy Panel to be responsible for:

• developing criteria and guidelines for the allocation of funding between alternative
end-user advocacy projects (clauses 8.10.3(d) and (e));
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• allocating funding to individual projects in accordance with the established criteria and
guidelines (clause 8.10.3(f)); and

• ensuring that the financial records and accounts associated with approved projects are
audited (clause 8.10.3(g)).

The Code changes also include a number of principles to guide the exercise of the Advocacy
Panel’s functions.  They require the Advocacy Panel to use the Code consultation procedures
to establish criteria for the allocation of funding between alternative end-user advocacy
projects and guidelines for applicants seeking funding (clause 8.10.3(d) and (e)).  

The Code changes include broad principles that the Advocacy Panel must take into
consideration when developing its funding allocation criteria. For example, in allocating
funding the Advocacy Panel must, in general, seek to ensure that the available funds are
allocated to a diverse range of projects, taking into account the number of end-users
represented, the nature of the interests represented and the issues which are the subject of the
project (clause 8.10.3(d)(1)). 

More specifically, each project seeking funding approval should:

• relate to the development, design or policy behind the NEM or NEC
(clause 8.10.3(d)(2)(i));

• relate directly to the responsibilities of NECA or NEMMCO (clause 8.10.3(d)(2)(ii)); or

• have implications for the national market as a whole (clause 8.10.3(d)(2)(iii)).

NECA argues that market based funding should not be the only source of funding for
end-user advocacy and that an applicant should demonstrate that it can provide at least a
share of the eligible project costs from a source other that the grant fund
(clauses 8.10.3(d)(4)).  NECA also considers that it would be inappropriate for market based
funding to extend significantly more widely or cover areas where other sources of funding
already exist.

NECA considers that appropriate arrangements to audit the use of the funding are essential.
Consequently, the Code changes require the Advocacy Panel to develop guidelines for
applications for funding, in which applicants provide a project plan outlining
(clause 8.10.3(d)(5)): the purpose of the project; the project category; budget estimates; and
the amount of funding sought.

The guidelines also require applicants to maintain and provide appropriate accounts and
records, as well as provide reports on the expenditure of funds on the project within two
months of completion of the project (clauses 8.10(d)(6) and (7)).

NECA believes that these arrangements should be reviewed in the light of experience of their
operation.  The proposed Code changes put in place a sunset clause of 30 June 2005, pending
a review of those arrangements to be completed by 30 June 2004 (clause 8.10.4).
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Other Issues

The proposed changes to the Code’s Chapter 10 Glossary include modifications to the
definition of interested parties and a definition of Advocacy Panel.

Overall NECA considers that the proposed arrangements will provide a fair and robust
framework for funding end-user advocacy in the NEM.

7.3 What the interested parties say

7.3.1 Comments on the application

The Commission received six submissions on the end-user advocacy element of the proposed
Code changes.  A broad cross-section of market participants and interested parties supported
the Code changes for enhanced end-user advocacy.  For instance, Hazelwood Power
welcomed the participation of an end-user perspective into the NEM debate. 

TransGrid expressed its support for effective and informed input from legitimate customer
representatives as vital to the development of the NEM.  It further acknowledges that
NECA’s review of end-user advocacy had been comprehensive and had made a worthwhile
contribution.  NEMMCO also supported the proposed Code changes to enhance end-user
advocacy.

PIAC also expressed its support for the proposed amendments to the Code change and
consultation procedures (clauses 2.11.1, 8.3, 8.4 and 8.9).

A joint submission to the Commission provided by the EUAA (on behalf of itself, the
Australian Consumers Association, Consumer Law Centre of Victoria and the Energy Action
Group) supported the proposed Code changes permitting end-user advocacy to be funded
through NEM charges.  The EUAA supported the Code change proposals as providing an
appropriate basis for ensuring better end-user advocacy in the NEM. It believes that NECA’s
proposal for a panel to determine the quantum of funding is an acceptable method.  The
EUAA also strongly supports the changes to the Code consultation processes and emphasises
the important linkage between NECA’s proposals to amend these processes and end-user
advocacy funding.  It argues that, without the funding, the vastly improved consultation
processes would remain ineffective, as customers would continue to be constrained in
participating in any meaningful and balanced way.

While interested parties were, in general, supportive of the proposed Code changes to
enhance end-user advocacy, they were critical of some elements of the proposal.

For instance, Hazelwood Power objected to the proposal that the Advocacy Panel be funded
by a general levy on participant fees. It noted that the levy would be imposed upon a
competitive wholesale market for representation by those who are not directly participants in
it.  It also argued that the levy would eliminate transparency for the costs of advocacy in so
far as they are applied to generators, because they would be passed through as increased
electricity charges.
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The IPA also opposes the proposal to levy market participants for end-user advocacy.  It
argues that it will not be easy to control the coalition of interests on the Advocacy Panel, with
the result that the Advocacy Panel will vote to progressively increase its annual budget.

PIAC argues that the establishment of an Advocacy Panel will not be in the interests of small
residential consumers. It therefore opposes the amendment to clauses 2.11.3 and 8.10 that
respectively propose the collection of the end-user advocacy levy and provide for the
establishment, constitution and functions of the Advocacy Panel.

Hazelwood Power and IPA both commented on their preference for small customers to
receive end-user advocacy funding over larger customers.  Hazelwood Power argues that it
would be inequitable for large well-resourced customers to be funded for advocacy purposes
and that only small users should be able to seek funding.  IPA agrees with PIAC that there
would be nothing gained from research financed by a levy that simply benefits large
end-users who should be capable of funding their own advocacy.

IPA added that an organisation claiming public funding should demonstrate itself to be truly
representative. It concedes of knowing no organisation that purports to represent consumers
that has a mass support base of consumers and claims to have better credentials for public
funding than those seeking the funding.

TransGrid argues that there should be further explanation of the criteria set on the scope of
the application of funds raised for end-user advocacy purposes.  The EUAA argues that the
scope of funding for end-user advocacy proposed by NECA is too narrow and limiting.  It
believes that the scope of funding from NEM sources should be extended to cover all matters
of the Code and all areas relevant to end-users.

TransGrid, EUAA and PIAC expressed some concerns about the constitution of the
Advocacy Panel, in particular the appointment and powers of an independent chairperson.
PIAC has its reservations that the appointment of the chairperson will be anything but
independent.  It argues that the composition of the Advocacy Panel is of major concern
because only one representative from small residential consumers is proposed.  

The EUAA argues that the chairperson of the Advocacy Panel needs to be independent and to
have a casting vote on matters concerning both the quantum of funding and its allocation to
project proposals so that the occurrence of a deadlock will not happen.  TransGrid similarly
considers the selection of the chairperson to be unclear and lacking in details.  It claims that
without clear guidelines as to the exercise of this power, there would be a real prospect of
hung decisions and/or power residing in the chair.

NEMMCO provided comments about concerns it has over the proposed Code changes of
clauses 8.9(c), 8.9(h) and 8.9(l).  It argues that there is no need for such a strict codified
deadline to be applied and states that it would not wish to be exposed to possible Code
breaches, which are caused by circumstances beyond its control. NEMMCO argues that a
deadline of ‘3 business days’ instead of ‘1 business day’ would be more appropriate.

NEMMCO also commented on the proposed definition of ‘interested parties’. The definition
includes an end-user or their representative, who in NECA’s opinion has, or who identifies
itself to NECA as having, an interest in changes to the Code or derogations.  In order to
comply with clause 8.9, requiring a consulting party to issue a notice to Code participants,
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intending participants and interested parties, NEMMCO seeks access to NECA’s register of
‘interested parties’.

7.3.2 Comments on the draft determination

The Commission received a number of submissions and comments from interested parties
after the release of the draft determination and at a pre-determination conference that was
held in Canberra on 19 July 2001. The following section summarises the issues raised by
interested parties.

Use of a market based levy to fund end-user advocacy 

At the predetermination conference Country energy stated that it considered that retailers
faced a regulatory risk caused by an inability to pass on the end-user levy to non-contestable
customers during the course of present tariff orders.

Representation of small end-users on the Panel

In a submission to the Commission, PIAC argued that it was inappropriate for there to be a
business representative on the panel and that there was no need for market participants on the
Panel. Rather it considered that the Panel should be made up of four residential consumer
representatives and an independent chairperson. 

The Consumer Law Centre of Victoria (CLCV) submitted that the principal beneficiaries of
end-user advocacy funding should be residential consumers as they are the group least able to
resource their own advocacy.  Accordingly, it believes that there ought to be two
representatives of residential consumers on the Panel, rather than one as is currently being
proposed.

Appointment of representatives to the Advocacy Panel

PIAC submitted that it had concerns with the method of appointing representatives to the
Advocacy Panel. It considered that the method for selecting residential consumer
representatives needed to be made more transparent and that such persons needed to represent
organisations and not be arbitrarily chosen by the independent Chair, as proposed by NECA.
It also sought that two of the proposed four residential representatives be selected by both the
Australian Consumers Association and the Consumers Federation of Australia. 

The CLCV also considers that the proposed process for appointing representatives to the
Panel lacks transparency and accountability. It believes that the process should be guided by
the benchmarks established by the Department of Industry, Science and Tourism, in
Benchmarks for Industry-based Customer Dispute Resolution Schemes (August 1997).   The
CLCV also suggests that, in addition to a public advertisement process, consumer
organisations (namely the Australian Consumer’s Association and the Consumers’ Federation
of Australia) be asked to nominate representatives to the Panel.  These nominees would be
required to be considered by the chairperson and ratified by NECA. The CLCV claims that,
in the absence of such a process, the proposed model would not have the confidence of
leading consumer organisations.
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The requirement for a co-payment

A number of parties at the pre-determination conference considered the co-payment
requirement (clause 8.10.3(d)(4)) to be flawed because small consumer groups would have
difficulty in providing such a payment and, as a result, might be excluded from receiving
funding. The EUAA suggested that there could be different requirements for different
end-users and that non-financial contributions could also be considered. At the conference,
NECA stated that it considered the co-payment principle should be maintained as it
demonstrated an applicant’s commitment to an advocacy/research project and had been
drafted so as not to exclude genuine groups or rule out sensible applications.

The scope of funding

Country Energy considers that the Advocacy Panel should be limited strictly to NEM matters.
Similarly, Ergon Energy considers that interested parties were overlooking the real intent and
purpose of the end-user advocacy code changes, that is, to participate in the Code change
process rather than an amount of money for a wider range of issues.  Others, such as the
EUAA, the EAG and the CLCV considered the current scope of funding was too narrow for
consumer advocacy purposes and that many of the excluded areas could arguably justify
more end-user advocacy.

The requirement for a funding cap

Country Energy stated at the pre-determination conference that it was not confident that the
balanced voting rights of the Panel would limit funding as suggested by the Commission
implying that a funding cap may be appropriate. However, the CLCV and the EUAA did not
consider that it was appropriate to cap the Panel’s funding as the quantum of funding that
would be required was difficult to determine at this early stage of the Panel’s development.

Appointment of an independent chairperson

In a submission to the Commission and at the pre-determination conference PIAC stated that
it was concerned about the procedures for appointing the chairperson. In particular, it
considered that the method for selecting the residential consumer representatives needed to be
transparent and that such representatives needed to represent organisations and not be
arbitrarily chosen by the independent chair, as proposed by NECA.

Voting rights of the chairperson

At the pre-determination conference the EUAA considered that the chair should be able to
vote on all issues. It claimed that this would resolve any deadlocks that might arise due to the
current representation balance of the Advocacy Panel. 

Accountability of the Advocacy Panel

At the predetermination conference a number of parties indicated that they had concerns
about the lack of detail about the accountability of Panel appointees.  For example, who
would be held responsible for overspends should they occur. It was considered that proper
accountability would require good rules and quality appointments.
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7.4 The Commission’s considerations

In its 22 December 1999 determination the Commission noted that the NEM had been
established primarily for the benefit of end-users.  The Commission was concerned that
end-users considered that they did not have a formal process for input into the very
arrangements established for their benefit.  In particular, the Commission was concerned that
many of the reviews undertaken into aspects of the NEC had taken place and were likely to
proceed without the benefit of end-users’ perspectives or with only limited input from them.

The Commission reached this conclusion after consideration of a number of matters.  Firstly,
the Commission noted that most end-users were not Code participants and were therefore
excluded from most of the formal consultation processes set out in the NEC.  Secondly, while
end-users devote some resources to participate in the development of the NEC, these
resources are inadequate to cover the many reviews regarding the NEM.  In contrast however,
major participants in the NEM such as the generators, transmission and retailer/distribution
businesses do have the resources to ensure their business interests are adequately represented.

The Commission considered that the balance of public benefits from end-user advocacy in
the NEM outweighed any anti-competitive effects and that the process of ongoing review and
development of the NEM was essential.  As a result of these considerations, the
Commission’s 22 December 1999 determination imposed a number of conditions.  In
particular it required NECA to review and report by 30 June 2000 on the feasibility and
resourcing of end-user advocacy in the NEM.

Use of a market based levy to fund end-user advocacy

The Commission notes the arguments by Hazelwood Power, the IPA and Country Energy
against the funding of end-user advocacy through a levy on market participants.  However,
after consideration of NECA’s report the Commission agrees that, for end-user advocacy to
be effective, market based funding is essential. NECA found that small and medium end-
users did not have access to sufficient human and financial resources to ensure adequate
representation. It also found that the diverse and diffuse nature of the customer base and the
individually small scale of the direct benefits to those end-users as a result of national market
reforms meant that it was unrealistic to expect self-funding coalitions of small and medium
end-users to emerge. NECA concluded that these parties should not be left out of the
decision-making process solely because of a lack of resources.  The Commission also notes
that the levy requires only a relatively small contribution to be made by market participants in
relation to overall costs.

Insufficient preference given to funding projects to benefit a broad cross-section of end-users

In submissions to the Commission a number of interested parties argued that the proposed
Code changes did not provide sufficient preference for the funding of projects to benefit a
broad cross-section of end-users as against a sectional group or a large end-user.  

The Commission considers that financial constraints limit the ability of all end-users
(including large industrial users) to be involved in NEM reform process. Consequently, it
believes that it is appropriate for the Advocacy Panel to fund projects representing the
interests of all end-users, whether they are large industrial customers or smaller domestic
consumers.  
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The proposed Code changes limit the ability of one interest group to monopolise the funding
at the expense of other interest groups. For instance, the Code requires that each applicant for
funding must represent the interests of a number of end-users and that the Panel must provide
support to a portfolio of projects reflecting a diverse range of electricity market issues and
end-user interests.  Given the balance of interests on the Advocacy Panel and the inclusion of
principles/criteria for allocating funds, the Commission considers that it is unlikely that the
Advocacy Panel’s budget will be monopolised by large end-users or individual interests.

Representation of small end-users on the Panel

In submissions and at the pre-determination conference, a number of interested parties
claimed that the current composition of the Advocacy Panel does not sufficiently represent
the interests of small residential customers. The Commission, however, maintains its view in
the draft determination that NECA’s proposed Code changes strike an appropriate balance
between the interests of the various end-users by providing business and residential end-users
with equal representation. The Commission believes that any move to increase the
representation of smaller end-users would necessitate a proportionate increase in the
representation of other interest groups in order to maintain the Panel’s representational
balance.  The Commission considers that this would be difficult to justify on a cost basis
alone.  For instance, any increase in the membership of the Advocacy Panel would increase
administrative overheads at the expense of the Panel’s ability to fund advocacy projects. 

The Commission also notes that the interests of small end-users are protected by the funding
principles contained in clause 8.10.3(d). These principles require that there should be
diversity in the allocation of funding with respect to the number of end-users represented, the
nature of the interests represented and the issues which are the subject of the application for
funding. These principles should ensure that, in allocating funds for end-user advocacy,
adequate attention is given the concerns raised by PIAC, the CLCV and the EUAA in regard
to small end-users.

Appointment of representatives to the Advocacy Panel

At the pre-determination conference and in submissions to the Commission a number of
interested parties questioned the transparency of appointments to the Advocacy Panel. They
considered that the method for selecting end-user representatives needed to be transparent
and that such persons needed to represent organisations and not be arbitrarily chosen by the
independent Chair, as proposed by NECA. Under the proposed model the chairperson is
responsible for appointing two end-user representatives (one residential and one business
representative), a representative of Market Participants and a representative of Market
Generators. The chairperson is required to develop and publish guidelines and terms and
conditions for the appointment of representatives to the Panel, in accordance with Code
consultation procedures. In appointing Panel representatives the chairperson must, to the
extent reasonably practicable, have regard to these guidelines.

As previously noted the CLCV considered that the process should be guided by the
benchmarks developed by the Department of Industry, Science and Resources in Benchmarks
for Industry-based Customer Dispute Resolution Schemes, August 1997.2   The CLCV

                                                

2 This document can be found at  www.treasury.gov.au/consumeraffairs/industryself-regulation
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specifically notes that representatives of consumers need to be capable of reflecting the views
and concerns of consumers and persons in whom consumers and consumer organisations
have confidence. The Commission agrees with the CLCV and considers that, in developing
the guidelines referred to in clause 8.10.2(e), the chairperson should have regard to a number
of factors including that the selected representatives are capable of reflecting the viewpoints
and constituencies they represent and to the need for the chairperson to consult with relevant
consumer organisations and industry bodies.  Condition C7.1 gives effect to this requirement.

Moreover to ensure that these arrangements are a positive development, that persons selected
for the Panel be committed to making the advocacy arrangements work and act in good faith
in the performance of their respective functions.

The requirement for a co-payment

Clause 8.10.3(d)(4) of the proposed Code changes requires an applicant seeking funding to
fund a share of the project costs from a source other than funding provided by the Advocacy
Panel. A number of parties who attended the pre-determination conference felt that such an
arrangement would disadvantage those groups representing small end-users who did not have
the resources to fund a large co-payment.  In particular, they were concerned that this
requirement could be used to restrict their access to any funds being allocated by the
Advocacy Panel. The Commission, in considering this matter, maintains its support for the
co-payment requirement on the basis that it illustrates an applicant’s commitment to the
project and that it should deter projects with limited value. However, the Commission shares
the concerns of interested parties that this requirement not be imposed inflexibly and not be
used to systematically limit the ability of smaller groups to access funds for projects of
interest to their constituents. The Commission believes that these concerns would be
mitigated if it were applied flexibly. The Commission also considers that non-financial
contributions, such the provision of staff time, should be taken into account when assessing
the co-payment requirement.

The Commission notes that that NECA’s final report on end-user advocacy in the national
electricity market states that a funding applicant should be able to seek to waive the
co-payment condition. The applicant’s ability to waive this condition does not appear in the
Code changes proposed by NECA. Given the concerns raised by some parties, the
Commission considers that an applicant’s ability to seek a waiver from the requirement to
fund a share of the project costs should be codified.  The Commission therefore considers that
that 8.10.3(d)(4) be amended to allow an applicant to seek to waive this condition but that it
remains up to the Panel’s discretion as to whether or not it is granted.  The clause should also
make it explicit that non-financial contributions (for example, staff time) should also be
considered as a form of co-payment. The Commission considers the above amendments
should address the concerns of those groups representing small end-users with limited
capacity to fund a share of the project costs. Condition C7.2 gives effect to this requirement.
 
The scope of funding

A number of interested parties submitted that the Code changes unreasonably limit the scope
of the funding to projects relating to the development of the NEM and its institutions. This
issue was also raised by a number of parties at the pre-determination conference. The
Commission, however, accepts NECA’s proposal on the basis that, since the Advocacy
Panel’s funding is sourced from market participant fees, it is reasonable for the funding to be
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used for advocacy and research projects directly relating to the operation of the national
market. 

The requirement for a funding cap

The Commission notes the IPA’s concerns about the need to control costs associated with the
proposed Advocacy Panel, in particular, that the Panel may progressively increase its annual
budget.  To address this concern, the Commission considered the possibility of imposing a
condition of authorisation that a cap be placed upon the annual budget of the Panel.
However, the Commission believes that this would only encourage the Panel to spend up to
the capped limit.  A funding cap may also prove too inflexible as the number of worthwhile
projects may vary from year to year.  The Commission considers that the Code changes
themselves contain provisions that should constrain the Advocacy Panel’s budgetary
decisions.  Firstly, the balance of interests on the Advocacy Panel should limit excessive
expenditure.  Secondly, the prospect that NECA could institute a review at any time prior to
30 June 2004 should place further discipline on the Panel’s budget determinations.

Appointment of an independent chairperson

A number of interested parties raised concerns regarding the constitution of the Advocacy
Panel, in particular, the appointment of the chairperson by NECA and their likely
independence. This issue was again raised during the pre-determination conference.  The
Commission notes that NECA has recognised that it is important for the chairperson to
remain at arms-length from the market. Clause 8.10.2(b) specifically requires NECA, in
appointing the chairperson, to ensure to the extent reasonably practicable that the person
appointed is independent of NECA and all Code Participants.  It also requires that if this
person ceased to be independent, NECA could remove them from the Panel. The
Commission considers that this clause addresses some of the concerns raised by interested
parties about the likely independence of the chairperson.

The Commission notes that the final report of NECA’s review into end-user arrangements in
the NEM does not specifically require it to use the Code consultation procedures in
appointing the chairperson, rather that it consult ‘appropriately’ in this appointment.  The
Commission considers that, to ensure proper transparency in the appointment of the
chairperson, NECA should be required to consult with the market regarding the appointment
of the chair.  Although stopping short of requiring that the Code’s consultation procedures be
used in appointing the chairperson, the Commission requires that clause 8.10.2(a)(1) be
amended to require NECA to consult with representatives of end-users and industry sectors
when making this appointment. The Commission considers that this requirement, in addition
to the requirements of clause 8.10.2(b), adequately addresses the concerns raised by
interested parties and should result in the appointment of a generally accepted and
independent chair. Condition C7.3 gives effect to this requirement.

Voting rights of the Chairperson

The Commission notes concerns by some interested parties in relation to the voting powers of
the chairperson. The proposal by NECA is that the chairperson would have a casting vote on
all issues, except for the determination of annual funding requirements and the allocation of
those funds to individual projects. In its draft determination, the Commission agreed that the
chairperson should not have a casting vote on these matters. The Commission believed that it
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was reasonable to require the balance of interests from end-user and market participant
representatives to agree on these matters. 

Following the pre-determination conference and a re-examination of this issue, however, the
Commission considers that the chairperson should have full voting rights. While it will
remain important for Panel members to reach agreement on all matters, this change will act as
a safety valve by establishing a mechanism to resolved deadlocks should they arise. The
Commission considers that, an independent chair with full voting rights who understands the
aims of the Advocacy Panel and acts in accordance with them should ensure the efficient and
effective operation of the Panel.  It notes, however, that this amendment increases the
importance of NECA appointing an independent chairperson. Condition C7.4 gives effect to
this requirement by requiring that clause 8.10.2(a)(1) be amended.

Accountability of the Advocacy Panel

At the predetermination conference a number of parties indicated that they had concerns
about the lack of detail regarding the accountability of Panel appointees.  For example, who
would be held responsible for budgetary overspends should they occur.  The Commission
however, considers that the existing accountability arrangements contained in the Code
changes are sufficient.  For example, the Advocacy Panel must develop and publish funding
criteria and have regard to that criteria when determining which applicants will receive
funding (clause 8.10.3(f)).  In addition, the Advocacy Panel must ensure that the financial
records and accounts of it and a successful applicant for funding are audited by an
independent auditor (clause 8.10.3(g)). The Advocacy Panel must also use the Code’s
consultation process in developing funding criteria and application guidelines. The
Commission considers that there is little risk of overspends occurring as the Panel decides up
front how much its budget will be and to which projects the funds will be allocated.  It is
difficult to see how an overspend might occur.

Deadlines

The Commission agrees with NEMMCO’s contention that it may be exposed by possible
Code breaches caused by circumstances beyond its control.  The Commission therefore
supports amending the deadline in clauses 8.9(c), 8.9(h) and 8.9(l), from ‘1 business day’ to
‘3 business days’, so that NEMMCO is not exposed to possible Code breaches caused by
circumstances beyond its control. Condition C7.5 gives effect to this requirement.

List of acknowledged interested parties

The Commission notes NEMMCO’s concern relating to a consulting party having to comply
with clause 8.9 of issuing a notice to Code participants, intending participants and interested
parties.  The Commission accepts NECA’s argument that, rather than being bound by an
inflexible legalistic structure such as a register, any party that claims to be interested in a
particular issue would duly be acknowledged by NECA as an interested party, regardless of
whether they had formally registered.  The Commission considers that this type of
arrangement should allow NEMMCO to coordinate with NECA regarding access to a list of
acknowledged interested parties.
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Drafting errors

The Commission notes that there is a drafting error in the proposed Code changes to
clause 8.10.3(f), in relation to the reference to clause 8.10.2(d).  The Commission considers
that clause 8.10.3(f) must be amended to refer to clause 8.10.3(d). Condition C7.6 gives
effect to this requirement. The Commission also notes a drafting error in clause 8.10.3(d)(7)
and that references to sub-clauses (1), (2) and (3) should be renumbered to (i), (ii) and (iii)
respectively for consistency reasons.  Condition C7.7 gives effect to this requirement.

Other issues

Clause 8.10.3(b) states that ‘By not later than 15 May 2001, and not later than 31 March
annually thereafter, the Advocacy Panel must prepare and publish an annual report….’. The
Commission notes that the first date has now passed and therefore requires this date be
changed to 15 May 2002. Condition C7.8 gives effect to this requirement.

Overall the Commission considers that the proposed model is not perfect but that it is
workable and should be given the opportunity to ‘bed-down’. The Commission also notes
that NECA must, by 30 June 2004, conduct a review of the arrangements for funding of
end-user advocacy, thereby providing an opportunity for the model to be reassessed.

Conditions of authorisation

C7.1 Clause 8.10.2(e) must be amended to read:

‘The chairperson of the Advocacy Panel must develop and publish guidelines
and terms and conditions for the appointment of representatives to the Advocacy
Panel, in accordance with the Code consultation procedures. The guidelines
should be developed having regard to the need to ensure that representatives
selected are capable of reflecting the viewpoints and concerns of the
constituencies they represent and to the need for the chairperson to consult with
relevant consumer organisations and industry bodies.’

C7.2 Clause 8.10.3(d)(4) must be amended to read:

            ‘the applicant for funding must fund a share of the project costs from a source
other than funding provided by the Advocacy Panel . In considering the
contribution made by an applicant the Advocacy Panel is able to consider
non-financial contributions, for example staff time, in lieu of a direct pecuniary
contribution. An applicant may seek to waive the requirement to fund a share of
the project costs but the Advocacy Panel has discretion as to whether or not to
grant the waiver.’

C7.3 Clause 8.10.2(a)(1) be amended to read:

‘a person appointed by NECA, following consultation with representatives of
end-users and industry sectors, to act as the chairperson for a period of three
years.’

C7.4 Clause 8.10.2(a)(1) of the proposed Code changes be amended to read:
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‘a person appointed by NECA, following consultation with representatives of
end-users and industry sectors, to act as the chairperson for a period of three
years.  Such chairperson shall have a casting vote in all decisions of the
Advocacy Panel.’

C7.5 The deadline in clauses 8.9(c), 8.9(h) and 8.9(l) must be amended from
‘1 business day’ to ‘3 business days’ so that NEMMCO is not exposed to possible
Code breaches caused by circumstances beyond its control.

C7.6 Clause 8.10.3(f) must be amended to refer to clause 8.10.3(d).

C7.7 Clause 8.10.3(d)(7) with references to sub-clauses (1), (2) and (3) must be
renumbered to (i), (ii) and (iii) respectively.

C7.8 Clause 8.10.3(b) be amended to read:

‘By not later than 15 May 2002, and not later than 31 March annually
thereafter, the Advocacy Panel must prepare and publish an annual report
which:’
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8. Determination

After consideration of the issues raised in chapters 2-7 the Commission concludes that,
subject to the conditions set out below, in all the circumstances, the proposed amendments to
the Code:

• are likely to result in a benefit to the public which outweighs the potential detriment from
any lessening of competition that would result if the proposed conduct or arrangements
were made, or engaged in; and

• are likely to result in such a benefit to the public that the proposed conduct or
arrangements should be allowed to take place or be arrived at, as the case may be.

The Commission therefore grants authorisation to applications no.s A90766, A90767 and
A90768.  This authorisation is subject to any application to the Australian Competition
Tribunal for its review.  The Commission’s authorisation is granted subject to the following
conditions:

C4.1 NECA must amend clause 3.7.3 to include the implementation date for short
term PASA in the normal market conditions of no later than 31 December 2001.

C5.1 A clause must be inserted into proposed clause 3.12A that requires NECA to
conduct a review of the arrangements specified in clause 3.12A and 3.15.10A for
integrating restrictions into the energy market. The review is to be conducted by
NECA after the imposition of mandatory restrictions which was intended to have
an impact on demand of 10% or greater, or at any other time NECA considers
appropriate.  

The review must include:

3) An analysis of the accuracy of the forecast demand reduction due to
restrictions and the impact any error had on the resulting spot price. When
considering the price impact resulting from an error in the forecast demand
reduction due to restrictions NECA must consider whether the price impact
adversely effects one group of market participants over another group. 

4) An analysis of the restriction offer prices for contracts accepted by
NEMMCO in meeting the mandatory restriction schedule. In reviewing the
prices of restriction offer contracts NECA should have regard to the
circumstances in which the restriction offer was made to NEMMCO, and in
particular the expected revenue the capacity subject to the restriction offer
would have earned in the spot market. 

In conducting this review NECA must have regard to the Code consultation
procedures.  A copy of the report must be provided to the Commission.

C5.2 The definition of the restriction demand reduction in the proposed Code changes
must be amended to reflect the principle that a market customer’s reduction in
demand due to the imposition of restrictions, as determined by the independent
expert, should exclude any reduction in its demand that the market customer
claims was due to the operation of generation and as reasonably verified by the
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independent expert in a similar manner to that proposed for exclusion of
reductions due to demand management.

C5.3 The proposed clause 3.12A must be amended to include a provision that places a
cap on the amount that may be paid to any individual party as a result of
acceptance of a restriction offer at an amount which equals the maximum
amount of revenue the capacity subject to the restriction offer could earn from
being fully dispatched in the spot market for the same period of time for which
the restriction offer is made. 

C5. 4 Clause 3.12A.7(c) of the proposed Code changes must be clarified so that it
reads; “notwithstanding any other provision of this Code the absolute value of
the restriction shortfall amount”

C5.5 Clause 3.12A.7(d) of the proposed Code changes must be clarified so that it
reads: “…then the amount payable by NEMMCO pursuant to each accepted
restriction offer is to be reduced pro-rata until 3.12A.7(c) is satisfied”

C5.6 The second occurrence of subclauses 3.12A(h) and (i) in the proposed Code
changes must be renumbered to (i1) and (i2) respectively.

C5.7 Clause 3.15.10A(a) in the proposed Code changes must be modified to refer to
clause 3.12A.7(g). 

C5.8 Clause 3.15.10A(c) in the proposed Code changes must be modified to refer to
clauses 3.12A.7(f) and (h).

C5.9 In clause 3.15.10A (b)(i) in the proposed Code changes, the cross-reference to
3.12A.7(e)(i) must be changed to a cross-reference to 3.12A.7(g)(i).

C5.10 Proposed clause 3.12A.7(i)(3) must be amended to refer to clause 3.12A.7(i)(1)
rather than clause 3.12A.7(h)(1).

C5.11 Clause 3.12A.1(a) must be amended to read:

‘NEMMCO must develop, and may vary from time to time, in accordance with
Code consultation procedures a mandatory restrictions trading system by
1 December 2001. In developing this system NEMMCO must determine:’

C7.1 Clause 8.10.2(e) must be amended to read:

‘The chairperson of the Advocacy Panel must develop and publish guidelines
and terms and conditions for the appointment of representatives to the Advocacy
Panel, in accordance with the Code consultation procedures. The guidelines
should be developed having regard to the need to ensure that representatives
selected are capable of reflecting the viewpoints and concerns of the
constituencies they represent and to the need for the chairperson to consult with
relevant consumer organisations and industry bodies.’

C7.2 Clause 8.10.3(d)(4) must be amended to read:

            ‘the applicant for funding must fund a share of the project costs from a source
other than funding provided by the Advocacy Panel . In considering the
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contribution made by an applicant the Advocacy Panel is able to consider
non-financial contributions, for example staff time, in lieu of a direct pecuniary
contribution. An applicant may seek to waive the requirement to fund a share of
the project costs but the Advocacy Panel has discretion as to whether or not to
grant the waiver.’

C7.3 Clause 8.10.2(a)(1) be amended to read:

‘a person appointed by NECA, following consultation with representatives of
end-users and industry sectors, to act as the chairperson for a period of three
years.’

C7.4 Clause 8.10.2(a)(1) of the proposed Code changes be amended to read:

‘a person appointed by NECA, following consultation with representatives of
end-users and industry sectors, to act as the chairperson for a period of three
years.  Such chairperson shall have a casting vote in all decisions of the
Advocacy Panel.’

C7.5 The deadline in clauses 8.9(c), 8.9(h) and 8.9(l) must be amended from
‘1 business day’ to ‘3 business days’ so that NEMMCO is not exposed to possible
Code breaches caused by circumstances beyond its control.

C7.6 Clause 8.10.3(f) must be amended to refer to clause 8.10.3(d).

C7.7 Clause 8.10.3(d)(7) with references to sub-clauses (1), (2) and (3) must be
renumbered to (i), (ii) and (iii) respectively.

C7.8 Clause 8.10.3(b) must be amended to read:

‘By not later than 15 May 2002, and not later than 31 March annually
thereafter, the Advocacy Panel must prepare and publish an annual report
which:’

The Commission proposes to limit the period of the authorisations to 31 December 2010.
This is the period of time set down by the Commission in its determination for authorisation
of the NEC.
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Appendix A – Submissions to the Commission

The Commission received submissions from the following parties:

• AGL Electricity;

• C Taylor & Associates Pty Ltd;

• Energy Australia;

• Energy Users Association of Australia – joint submission;

• Ergon Energy;

• Hazelwood Power;

• Institute of Public Affairs;

• NEMMCO;

• Public Interest Advocacy Centre;

• Snowy Hydro Trading Pty Limited; and

• TransGrid;

After release of the draft determination submissions were received by the commission from:

• NEMMCO;

• Public Interest Advocacy Centre; and

• Consumer Law Centre of Victoria.



Amendments to the National Electricity Code — Determination   51

Appendix B - Integration of restrictions into the market

Mandatory Restrictions Schedule (3.12A.2)

If a jurisdiction invokes mandatory restrictions, then within 4 hours of receipt of a formal letter from
the jurisdiction, NEMMCO must:

1) with the jurisdiction, estimate the effect in MW of the mandatory restrictions on the region’s
demand for each trading interval of the next trading day; and

2) prepare & deliver to the jurisdiction, a schedule of capacity for each trading interval of the next
trading day, which is approximately equal to the estimated reduction in regional demand due to
mandatory restrictions.

NEMMCO must in conjunction with the jurisdiction, regularly review the current mandatory
restriction schedule.

Acquisition of Capacity (3.12A.3)

After issuing a mandatory restriction schedule or amended schedule, NEMMCO must use its
reasonable endeavours to acquire capacity in accordance with the restriction offer procedures to meet
the schedule or amended schedule. NEMMCO is to only accept restriction offer contracts with
scheduled generators and scheduled network service providers with a connection point located in the
region of the mandatory restrictions. NEMMCO must terminate, in accordance with restriction offer
procedures, restriction offers so that contracted capacity equals the mandatory restriction schedule.

Dispatch of Restriction Offers (3.12A.5)

The dispatch of restriction offer contracts is made only after all the capacity of scheduled loads and
scheduled generator units have been dispatched.  The dispatch offer price for restriction capacity
contracted by NEMMCO is VoLL and contracts are to be dispatched so that restriction shortfall
amount is minimised.

Determination of Funding Restriction Shortfalls (3.12A.7(f),(g)

NEMMCO is entitled to the trading amount from generators for restriction capacity traded in the spot
market. After the mandatory restriction period has ended NEMMCO must calculate the aggregate
amount payable for the capacity contorted within that mandatory restriction period. If NEMMCO’s
net position after these transactions is negative  (revenues < costs) then the amount is to be recovered
from market customers in the relevant region. If the amount is positive then NEMMCO must pay
market customers in the relevant region.

Settlements (3.15.10A)

NEMMCO must, in the first statement provided under clause 3.15.14 and 3.15.15 at the end
of mandatory restrictions period, include the amounts payable to or from market customers
and scheduled generators and scheduled network service providers and the amounts payable
by NEMMCO.
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