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Executive Summary 

On 5 April 2002 the Recruitment & Consulting Services Association (RCSA) lodged application 
for authorisation A90829 with the Commission.   

RCSA originally sought authorisation of its Code for Ethical Conduct (the Code).  This Code also 
includes two schedules being: 

• Schedule 1: Application Guidelines and Recommendations – Transition of 
Workers – Guidelines for Ethical Conduct; and 

• Schedule 2: Application Guidelines and Recommendations for Ethical Conduct – 
Disputed Fee Reference. 

In addition, the RCSA sought authorisation for clauses contained within its Constitution which 
underpin its disciplinary and appeals procedures and which provide for the Board to expel, 
suspend or fine members who breach the Code.   

On 23 September 2002 the RCSA amended its application to also include its Guidelines for 
Divisions: Disciplinary and Dispute Resolution Procedures (the Guidelines).   

A draft determination proposing to grant authorisation was issued on 12 March 2003.   

A number of submissions were received from interested parties in relation to the draft 
determination.  A pre-decision conference was held on 15 April 2003. 

Anti-competitive Detriment 

The Commission considers that the dispute and appeals processes contained within the 
Guidelines are transparent and provide procedural fairness.  Overall, the Commission considers 
that the potential for anti-competitive detriment to arise from the Guidelines is minimal.   

The Commission is satisfied that the standards set out in the Code are unlikely to restrict 
competition in the employment services industry. 

Public benefit   

The Commission considers that the Code, relevant clauses of the Constitution and the Guidelines 
are likely to result in a benefit to the public as they assist members to act ethically and 
professionally within the employment service industry.   

Interested parties raised concerns about the cost for complainants of progressing a complaint 
under the Guidelines; whether sanctions would be effective; and whether workers would be 
deterred from lodging complaints because (it was claimed) they could not do so anonymously. 

The Commission considers that for new codes, where there is usually little or no experience of 
how the code operates in practice, the only practical option is to assess the code based on how it 
appears on paper.  In this case, on paper, the RCSA Guidelines, sanctions and provisions for the 
grant of anonymity appear reasonable. 
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Conclusion 

Overall, the Commission is satisfied that the public benefit flowing from the proposed 
arrangements is likely to outweigh any anti-competitive detriment.   

The Commission grants Authorisation A90829 as sought by RSCA for five years from the date 
on which the authorisation comes into force.   
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INTRODUCTION 

Authorisations 

1.1 The Australian Competition and Consumer Commission (the Commission) is the 
Commonwealth agency responsible for administering the Trade Practices Act 
1974 (the TPA).  A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting 
in a greater choice for consumers in price, quality and service. 

1.2 The TPA, however, allows the Commission to grant immunity from legal action 
for anti-competitive conduct in certain circumstances.  One way in which parties 
may obtain immunity is to apply to the Commission for what is known as an 
‘authorisation’.   

1.3 One way businesses may obtain immunity is to apply for what is known as an 
‘authorisation’ from the Commission.  Broadly, the Commission may ‘authorise’ 
businesses to engage in anti-competitive conduct where it is satisfied that the 
public benefit from the conduct outweighs any public detriment.   

1.4 The Commission conducts a comprehensive public consultation process before 
making a decision to grant or deny authorisation. 

1.5 Upon receiving an application for authorisation, the Commission invites 
interested parties to lodge submissions outlining whether they support the 
application or not, and their reasons for this.   

1.6 The Act requires that the Commission then issue a draft determination in writing 
proposing to either grant the application (in whole, in part or subject to 
conditions) or deny the application.  In preparing a draft determination, the 
Commission will take into account any submissions received from interested 
parties.   

1.7 Once a draft determination is released, the applicant or any interested party may 
request that the Commission hold a conference.  A conference provides 
interested parties with the opportunity to put oral submissions to the 
Commission in response to a draft determination.  The Commission will also 
invite interested parties to lodge written submissions on the draft.   

1.8 The Commission then reconsiders the application taking into account the 
comments made at the conference (if one is requested) and any further 
submissions received and issues a written final determination.  Should the public 
benefit outweigh the public detriment, the Commission may grant authorisation.  
If not, authorisation may be denied.  However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which 
sufficiently increase the public benefit or reduce the public detriment. 



 2

The Application 

1.9 On 5 April 2002 the Recruitment & Consulting Services Association (RCSA) 
(the applicant) lodged using Form A, Schedule 1 of the Trade Practices 
Regulations 1974 application for authorisation A90829 with the Commission.  
The application was made under section 88(1) of the TPA for authorisation to 
make and give effect to a contract, arrangement or understanding, where the 
provision is, or may be, an exclusionary provision within the meaning of section 
45 of the TPA.   

1.10 RCSA originally sought authorisation of its Code for Ethical Conduct (the 
Code).  A copy of the Code is at Attachment 1.   

1.11 In addition, the RCSA sought authorisation for clauses contained within its 
Constitution which underpin its disciplinary and appeals procedures.  The 
relevant clauses of RCSA’s constitution are clauses 11.1, 11.2, 12.4 and 39.  A 
copy of the relevant provisions of the Constitution is at Attachment 2. 

1.12 On 23 September 2002 the RCSA amended its application to include its 
Guidelines for Divisions: Disciplinary and Dispute Resolution Procedures (the 
Guidelines).  A copy of the Guidelines is at Attachment 3.   

Chronology 

1.13 Below is a chronology of significant dates in the consideration of the 
application.   

DATE ACTION 
5 April 2002 Application for authorisation A90829 received by the Commission 
18 April 2002 The Commission sought submissions from interested parties. 
29 April 2002 The Commission met with the applicant to discuss the application 

4 September 2002 The Commission forwarded copies of submissions received to the 
applicant for comment. 

23 September 2002 The applicant amended its application to also include its Disciplinary 
and Dispute Resolution Procedures. 

25 September 2002 The Commission sought submissions from interested parties on 
Disciplinary and Dispute Resolution Procedures. 

12 March 2003 Draft determination issued 
15 April 2003 Pre Decision Conference held 
24 September 2003 Final determination issued 
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BACKGROUND TO APPLICATION 

The Employment Services Industry 
2.1 According to the Australian Bureau of Statistics1, there were 2,093 businesses 

in the employment services industry in 1998-99.  Of these 1,357 mainly 
involved providing contract staff services.  Business involved in providing 
contract staff services are mainly engaged in job placement on a temporary or 
contract basis where the wages or associated costs of persons placed are paid 
by the business who finds the position with an employer. 

2.2 The remaining 736 businesses were involved in providing employment 
placement services.  These businesses provide services including personnel 
recruitment, search, selection, referral, outplacement and job placement on a 
permanent basis and are generally not responsible for the payment of wages or 
associated costs of the person placed. 

2.3 Of these two sectors within the employment services industry, the contract staff 
services industry is the largest, as outlined in table 2.1. 

Table 2.1: - Key Figures for Employment Services Industry June 1999 

 
Employment 

placement services 
sector 

Contract staff 
services sector 

Employment 
Services 

Industry Total 

Persons working 
directly for 

employment services 
businesses 

11 336 17 576 28 912 

Persons on-hired to 
other businesses 2 866 276 071 278 937 

Total persons 
employed 14 202 293 647 307,849 

Income ($m) 1 002.0 6 815.6 7 817.7 

Operating profit margin 19.7% 3.7% 5.6 

 
Source: Employment Services Australia 1998-99, 8558.0. 

                                                 
1 Employment Services Australia 1998-99, 8558.0.  unless otherwise stated, all statistics mentioned in this 
section are derived from this publication.   
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The RCSA 
2.4 The RCSA is the peak body of the employment service industry for Australia 

and New Zealand.  It was formed in 1996 following the merger of the National 
Association of Personnel Consultants and the Institute of Personnel 
Consultants.   

2.5 The RCSA is a not-for-profit Association which currently has around 3 200 
members.2  Its membership is drawn from a diverse range of organisations and 
individuals including small owner-operated businesses, listed and non-listed 
Australian companies and large multi-national corporations.  Its members 
include providers of personnel recruitment, search and selection, and job 
placement on a permanent, temporary and contract employment basis, covering 
white collar and blue collar workers and technical and professional staff.   

2.6 The RCSA is managed by a Board of Directors and is divided into 
geographical divisions which are determined by the Board.3  Each division is 
responsible for issues relating to its own region including government 
legislation, ethics, membership and organising activities.  Each division 
appoints a Divisional Council to assist the Board in managing the RCSA.  
Members who are entitled to vote under the RCSA Constitution elect the 
members of the Divisional Council in their respective division.4   

 

 

 

                                                 
2 Fact Sheet provided by the RCSA in May 2002. 
3 Clause 13.1 Constitution. 
4 Clause 14.2 Constitution. 
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THE CONDUCT 

3.1 The application relates to the RCSA’s Code for Ethical Conduct (the Code), 
specific clauses from the RCSA Constitution and its Guidelines for Divisions: 
Disciplinary & Dispute Resolution Procedure (the Guidelines).  Copies of these 
documents are attached to this draft determination. 

The Code 

3.2 The general principles of the Code include: 

• Members will observe a high standard of ethics, probity and professional 
conduct.   

• Ethical behaviour is not simply compliance with legal requirements, it 
extends to honesty, equity, integrity and social responsibility in all dealings.  
It is behaviour that holds up to disclosure and public scrutiny.   

• All members are required to sign a ‘Statement of Commitment’ to abide by 
the Code of Ethical Conduct and to support the mission of the RCSA.   

3.3 The Code sets out a number of principles for ethical conduct.  A complete copy 
is at Attachment 1.  Key principles are set out below. 

Principle 1: Confidentiality and Privacy 

• 1.1 Members will take reasonable steps to maintain the confidentiality and 
privacy of candidate, client and member information.   

Principle 2: Honest Dealings 

• 2.1 Members will act honestly in all dealings with candidates, clients and 
members.   

• 2.2 In the course of representing a candidate (the individual seeking 
employment) or client (the employer of the individual), members (the 
employment agency) shall not knowingly make a false statement of material 
fact, fail to disclose a material fact or make a representation as to future 
matters without having reasonable grounds for making it.   

• 2.5 All fees, charges and services provided must be explicitly and fully 
disclosed to clients prior to the acceptance of an assignment, or prior to any 
work being undertaken for a client.   

• 2.6 Members will not take on assignments that could result in their inability 
to pay temporary/contract workers.   
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Principle 3: Respect for Work Relationships 

• 3.3 Members shall not attempt unfairly or unlawfully to prevent a candidate 
or temporary/contract worker from seeking work from other sources.   

• 3.4 Members will respect the rights of clients who have elected to change 
their staff service suppliers.  Members must act lawfully, fairly and ethically 
in respect of their involvement in transition arrangements.   

Principle 4: Respect for Laws 

• 4.2 Members will not engage in any form of collusive practices. 

• 4.3 Members shall take reasonable steps to ensure, so far as practicable, that 
all new employees honour their legal obligations to previous employers.   

Principle 5: Respect for Safety 

• 5.3 Members shall inform their temporary/contract workers whenever they 
have reason to believe that any particular assignment causes an occupational 
health and safety risk. 

Principle 6: Respect for Certainty of Engagement 

• 6.1 Members will ensure that workers are given details or their work 
conditions, the nature of the work they undertaken, rates of pay and pay 
arrangements.   

• 6.2 Any variation can only occur with prior notification to the worker. 

Principle 7: Professional Knowledge 

• 7.1 Members will work diligently to develop and maintain a satisfactory and 
up to date level of relevant professional knowledge. 

Principle 8: Good Order 

• 8.1 Member misconduct will be referred to the RCSA Disciplinary 
Committee.  Subject to any appeal rights, its findings will be binding on 
members. 

• 8.2 Disputes between members, and other parties who agree, will be referred 
to the RCSA Disciplinary Committee for resolution.  Its findings will be 
binding on members and other parties. 

• 8.3 Members must bring to the attention of the RCSA any violations of this 
Code by any member at the earliest possible time. 

• 8.4 Members are encouraged to use process of negotiation, mediation and 
arbitration in order to resolve disputes and should do so wherever practicable.   
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Schedule 1: Application Guidelines and Recommendations – Transition of 
Workers – Guidelines for Ethical Conduct – reference Principle 3 

3.4 The main clauses of Schedule 1 are outlined below.  It applies in cases where a 
member seeks to transition workers from it to another agency in response to 
client requirements.5   

3.5 Unless there are compelling reasons to the contrary, members are required to 
give written notice to the incumbent agency if they require to effect a transition 
of workers from that agency in response to client requirements.6 

3.6 Members are also required to give due consideration to the interests of all 
stakeholders when making transition arrangements.7   

3.7 Members must use reasonable endeavours to ensure that transition 
arrangements are managed in a professional manner and that they are designed 
to minimise disruption to stakeholders.8  To that end RCSA recommends that 
members ought to give consideration to and make suitable arrangements: 

• for the orderly continuation of business; 

• to identify and give effect to any relevant contractual or other legal 
obligations; 

• for the orderly transition of workers.  This will usually require that the 
incumbent agency be permitted to be the first to inform its workers of the 
circumstances that have led to the transition request.  The incumbent agency 
should notify its workers promptly upon receipt of a transition request of 
circumstances that may be likely to result in change, termination or 
redundancy in the workplace; 

• RCSA recommends that the transition should be able to be completed in most 
ordinary cases within 45 days of advice that a transition is required; 

• to ensure that workers are properly informed of matters relevant to their 
decision to transition or not to transition; and 

• for the transfer or payment (as may be required) of any accrued worker 
benefits. 

3.8 Members are encouraged to attempt to resolve any disputes regarding transition 
arrangements through processes of negotiation and mediation.9   

                                                 
5 Clause c of Schedule 1. 
6 Clause e of Schedule 1. 
7 Clause f of Schedule 1. 
8 Clause g of Schedule 1. 
9 Clause i of Schedule 1. 
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Schedule 2: Application Guidelines and Recommendations for Ethical Conduct – 
Disputed Fee Reference – Reference Principle 8 

3.9 Schedule 2 applies in cases where all parties agree that a disputed fee claim 
should be referred to RCSA for resolution (‘a disputed fee reference’) via a 
process of arbitration.   

3.10 A disputed fee reference is not a disciplinary proceeding and does not imply 
that any party has acted in a manner that is other than lawful, ethical and 
professional.10   

3.11 The RCSA will only accept a disputed fee reference for resolution via a 
process of arbitration if all parties who are to be bound by the determination 
agree that the client should only pay a single fee in respect of the service 
delivered by the agencies.   

3.12 RCSA may require as a condition of its accepting a disputed fee reference for 
arbitration that the agencies waive any claim to a fee in respect of the service 
delivered by the agencies other than as determined by the arbitrator.11 

3.13 The RCSA will ensure as far as practicable, that the interests of all relevant 
stakeholders are taken into account in resolving a disputed fee reference.12   

3.14 The arbitrator shall apply the following principle when arbitrating on a 
disputed fee reference:13 

‘the agency that created the interview that led to the job offer in respect 
of which the fee is claimed is entitled to the fee provided that it has not 
acted unlawfully or unfairly.’  

3.15 The arbitrator may have regard to a number matters including: 

• the entitlement of a person to represent a candidate; 

• whether the client sought out the services of the agency; 

• if the agency provided details of the position to the candidate; 

• whether the agency obtained the consent of the candidate to put the 
candidate forward for the position; 

• whether the agency submitted the candidate’s resume; 

• whether the agency made arrangements for any interview of the 
candidate by the client; 

                                                 
10 Clause a of Schedule 2. 
11 Clause c of Schedule 2. 
12 Clause g of Schedule 2. 
13 Clause h of Schedule 2. 
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• the contractual entitlement of the agency to claim payment of the fee; 
and 

• whether the agency has observed the Code in determining whether a 
party has acted unlawfully or unfairly.14 

The Constitution 

3.16 The clauses outlined below from the Constitution provide that basis for 
members to be expelled from membership, suspended, fined etc and also 
establish the disciplinary and appeals procedures of the RCSA.   

Power of the Board in Respect of a Member’s Conduct 

Any member shall be liable to disciplinary action in accordance with the 
Disciplinary and Dispute Resolution Procedures.15 

Sanctions may be imposed against any member in accordance with the 
Disciplinary and Dispute Resolution Procedures and such sanction may, without 
limitation, include the following:16 

• exclusion from membership; 

• suspension from membership; 

• a fine as set out in the Disciplinary and Dispute Resolution Procedures; 

• a reprimand or a severe reprimand; 

• a direction that the member obtain such advice relating to the conduct of 
their business as may be prescribed; 

• a direction that the principals of the member attend continuing education 
courses as may be specified; and 

• a direction for payment of all or any portion of the costs and expenses 
incurred by the RCSA in carrying out disciplinary action. 

Cessation of Membership 

 If any member: 

• wilfully refuses or neglects to comply with the provisions of this 
Constitution; or 

                                                 
14 Clause i of Schedule 2. 
15 Clause 11.1 of the Constitution. 
16 Clause 11.2 of the Constitution. 
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• is guilty of any conduct, which in the opinion of the Board is 
unbecoming of the member or prejudicial to the interest of the 
Association 

the Board may be resolution censure, suspend or expel the member from 
Association following the guidelines and process as stipulated in the 
Professional Code of Conduct, the Disciplinary and Dispute Resolution 
Procedures or this Constitution.17 

Dispute Resolution 

Whenever a difference which cannot be readily settled by the parties arises 
between the Association and the Board, the Association and its members or 
between any members the difference shall firstly be dealt with in accordance 
with the Disciplinary and Dispute Resolution Procedures.  If the parties fail to 
settle the difference it will be referred to the decision of an arbitrator to be 
appointed by the parties or if they cannot agree upon a single arbitrator to the 
decision of two arbitrators who will be appointed by each of the parties.18   

The Guidelines 

3.17 The disciplinary and dispute resolution procedures are outlined in figure 3.1 
below.  Figure 3.1 only refers to the role of the Divisional Council and 
Divisional Ethics Committee in the disciplinary and dispute resolution 
procedures.  However, a complaint or dispute notification can be referred to the 
National Ethics Committee if: 

• more than one Divisional Council has jurisdiction;  

• it is in the opinion of the CEO that the matter is of national or 
international interest; or 

• if the complaint or dispute notification is referred by a Divisional 
Council to the National Ethics Committee.19 

3.18 The proceedings of the Divisional Ethics Committee (or National Ethics 
Committee) in considering a complaint or dispute notification shall be based 
upon the parties’ right to20: 

• a lawful outcome; 

• to be heard; 

• to know whether the Code has been observed; 

                                                 
17 Clause 12.4. of the Constitution. 
18 Clause 39 of the Constitution. 
19 Clause 4.2(a) of the Guidelines. 
20 Clause 4.4(a) of the Guidelines. 
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• to provide and request all relevant material to support or respond to the 
complaint or dispute notification; 

• to be informed of the criteria and processes for determining the 
complaint or dispute notification, including avenues for further review; 

• to be informed of the responses of any party against whom allegations or 
cross allegations are made; 

• to be informed of the outcome and reasons for that outcome; 

• to have the complaint or dispute notification heard and determined 
independently so far as practicable; 

• to maintain the confidentiality of any confidential information; 

• to maintain privacy so far as practicable in accordance with the National 
Privacy Principles and subject to maintaining the visibility and remedial 
objectives of publishing the names and contraventions of persons who 
are found to have contravened the Code; and 

• to have the matter disposed with as little cost, formality and delay as may 
be consistent with the requirements of fairness. 
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Figure 3.1 – RCSA Disciplinary & Dispute Resolution Procedure 

 

2.  CEO refers the complaint or dispute notification 
to the relevant Divisional Council (DC) to 
determine whether or not to hear the complaint 
within 7 days. 

Complaint is 
rejected 

3.  The DC will forward the complaint or dispute notification 
to the relevant Divisional Ethics Committee (DEC) (4.2).  
The DEC will write to relevant parties within 21 days of 
lodgement of the complaint or dispute notification stating 
any directions required to be complied with in order for it to 
consider the matter (4.3).  

Complaint or dispute 
notification is 
accepted 

4.  DEC will after a hearing issue a determination with 
recommendations as to the appropriate orders to be made 

8.  A party may appeal a resolution of the Board 
by providing written notice to the CEO within 14 
days of being notified of the Board’s resolution 
that it wishes to refer the complaint or dispute 
notification to arbitration (4.9). 

6.  The Board may adopt the determination, adopt the 
findings but make a different order or decline to adopt 
the determination on certain grounds, eg. if the 
determination was induced or affected by fraud or bad 
faith (4.8). 

5.   The DEC releases a copy of its determination to 
the parties, the DC and the CEO who then forwards 
a copy to the Board (4.7). 

Either the RCSA or the 
complainant may within 
28 days of notification 
refer the complaint to 
arbitration (4.5). 

1.  Complaint or 
dispute notification 
lodged with the CEO 
(4.1). 

COSTS:  parties bear their own 
costs except in specified 
circumstances, eg if a member is 
direct to make a payment in 
respect of another party’s costs 
(4.11). 

9.  If a complaint or a dispute is referred to arbitration 
the arbitrator’s award will be in the form of a 
determination.  A copy will be provided to the CEO and 
will be binding on the parties.  (4.10). 

Potential orders (4.6) 
 
A determination may include a 
recommendation for the imposition 
of sanctions.  For example, 
expulsion, fine, suspension a 
reprimand, attending education 
course, to pay all or part of the costs 
incurred by the RCSA for carrying 
out the disciplinary action etc.  

A recommendation can also be 
made that a members does or 
refrain from doing an act or makes a 
payment. 

7.  The CEO must give written notice to the member of the 
Board’s resolution including the reasons for the decision 
and the member’s right of appeal (4.8c).  The resolution 
does not take effect until the expiration of the period within 
which the member is entitled to appeal, or if the member 
exercises the right of appeal, unless and until the Board 
makes a resolution adopting the arbitrators award. 
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SUBMISSIONS PRIOR TO THE DRAFT 
DETERMINATION 

4.1 The Applicant provided supporting submissions with its application for 
authorisation.  The Commission also sought submissions from a wide range of 
interested parties on both the Code and the Disciplinary Procedures.  It 
received submissions from Bayside Personnel Pty Ltd, Manpower Services 
(Australia) Pty Ltd, Choice HR Pty Ltd and Tanner Menzies. 

Submission from the Applicant 
Claimed public benefits 
4.2 The applicant argues that the Code allows a degree of industry self-regulation 

in a way that is designed to: 

• foster business efficiency; 

• foster industrial rationalisation resulting in more efficient allocation of labour 
and training resources and in lower or contained unit production costs; 

• maintain employment and prevent unemployment in efficient industries; 

• provide assistance to efficient small business;  

• foster competitiveness; 

• supply better information to businesses and consumers (workers) to permit 
informed choices in their dealings; and 

• promote equitable dealings in the market.   

Worker transition arrangements 

4.3 Essentially the applicant argues that the arrangements for the transition of 
workers are designed to provide an appropriate minimum standard for ethical 
conduct whilst leaving scope for members to make such arrangements as might 
suit their specific circumstances. 

4.4 The applicant also states that when a transition takes place, workers are not 
automatically moved across to the incoming agency chosen by the client and 
must be allowed an opportunity to choose their agency.  However, the outgoing 
agency has lost the supply contract and may in some cases no longer have the 
same work to offer to those workers.  This may trigger redundancies. However, 
in many cases the outgoing agency may be able to offer alternative work to 
workers.  At the same time, the incoming agency is gaining new work and may 
need to engage a workforce to perform it.  In addition, the client (or host 
employer) may want to retain continuity of the workforce and so might 
encourage the incoming agency to actively recruit workers. 

4.5 Essentially, the RCSA is concerned that the tensions inherent in this situation 
could generate ethical concerns.  For example, the RCSA states that an 
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approach to the workers might be adopted which could limit the worker's 
ability to have a proper and full understanding of their position.  

4.6 As regards this specific example, the Code is designed to ensure that workers 
are given proper and accurate information as to their options. That information 
needs to be based upon an understanding of what their specific employment 
obligations are and what contractual provisions govern the situation.  The 
RCSA states that the outgoing agency (as current employer) is in the best 
position to provide that information and as such the Code provides that the 
outgoing agency should usually have that role.  

Disputed fee references 

4.7 Schedule 2 sets out arrangements that are designed to facilitate the resolution 
of certain fee disputes by a process of arbitration.   

4.8 Fee disputes of the type most likely to be referred under Schedule 2 generally 
involve a question as to which of the two agencies is entitled to claim a fee for 
services in circumstances where both have referred a candidate to a client and 
the client elects to deal with one agency only.   

4.9 The applicant states that the arrangements are designed to promote good order 
and public confidence in dealing with RCSA members and notes features 
including: 

• a requirement that parties attempt to resolve their despite via negotiation and 
mediation; 

• a requirement that parties submitting their dispute for arbitration agree that 
the client should only be required to pay a single fee in respect of the 
placement of a candidate; and 

• guidelines to assist in determining whether conduct is likely to viewed as 
unlawful or unfair. 

4.10 The applicant argues that in the absence of arrangements such as those 
proposed by the Code, members and clients would be left to the uncertainties 
of litigating their respective claims by other means, and workers stand to be 
disadvantaged if they are caught in the ‘crossfire’.  The Code provisions are 
also intended to prevent situations where a client might choose not to engage a 
meritous applicant because of the perceived cost of becoming embroiled in a 
fee dispute. 
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Submissions from Interested Parties 
Tanner Menzies 

4.11 Tanner Menzies believes that principles 3, 4, 5, 6, 7 and 8 are all appropriate, 
as are Schedule 1 and Schedule 2.  It did make the following comments in 
relation to the specific principles in the Code: 

• General Principles part 3: It may be appropriate to indicate ‘all members 
either corporate or individual’ are required to sign a Statement of 
Commitment to abide by the Code of Professional Conduct and to support the 
mission of the RCSA. 

• Principle 1:  Given recent legislative changes, there should be some mention 
of adhering to the provisions of the Privacy Act. 

• Principle 2:  Tanner Menzies also notes that perhaps Principle 2 should make 
mention of advertising for contract or temporary positions.   

Manpower 

4.12 Manpower supports the application, noting that the Code is clearly in the public 
interest as it will remove the current level of ambiguity and confusion that exists 
around the transition of workers.  It notes that part and parcel of doing business 
is that customers want to change their staffing supplier but every time this 
occurs there is resultant confusion as to how this can be best achieved.  
Manpower considers that the proposed Code clearly defines both the principles 
and the process in a fair and open way.   

Bayside Personnel 

4.13 Bayside Personnel supports the application.  In notes that the entry level for 
people starting a business in the recruitment industry has been very low for 
many years, and as such some practices have evolved that would not meet 
today’s demands of corporate governance.  It also considers that for the industry 
to adopt a Code of Conduct is a better outcome than to be governed by costly 
legislation. 

Choice HR 

4.14 Choice HR recommends that an additional principle be added concerning 
restraint of trade agreements relating to either geography or time.  Choice HR 
submitted that consulting staff who are new to the industry may be influenced by 
their new owners or managers in the treatment of past client confidential 
information during the restraint period.  It notes that owners and managers have 
an obligation to respect any restraint of trade agreements which a new employee 
may have signed with their previous employer.   
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ISSUES ARISING OUT OF THE DRAFT 
DETERMINATION 

5.1 Before determining an application for authorisation the Commission is required 
to prepare a draft determination stating whether or not it proposes to grant 
authorisation to the application and summarising its reasons.  The Commission 
released a draft determination proposing to grant authorisation to the application 
on 12 March 2003.  Copies of the draft determination were distributed to the 
application, parties who made submissions and other interested parties.21 

5.2 Under section 90A of the Act, a person may request that the Commission hold a 
pre-decision conference in relation to the draft determination.  The Commission 
received one request for a conference in relation to this application by Catalyst 
Recruitment Systems Ltd. 

5.3 A pre-decision conference was held in the Commission’s Melbourne office on 
15 April 2003.  The pre-decision conference afforded interested parties the 
opportunity to make oral submissions to the Commission on the application and 
draft determination.  A copy of the record of the conference is available from the 
Commission’s public register. 

5.4 In addition to the pre-decision conference, interested parties were given the 
opportunity to comment on the Commission’s draft determination through 
written submissions.  Eight submissions were received in relation to the draft 
determination (Five submissions were lodged by the same party – Catalyst 
Recruitment Systems Ltd). 

5.5 Issues raised at the conference and in written submissions are summarised 
below. 

Australian Manufacturing Workers’ Union (AWMU) 

5.6 The Australian Manufacturing Workers’ Union (the AMWU) rejects the concept 
that self-regulation based on the code alone, without legislative reform, gives 
rise to any public benefit.   

5.7 The AMWU submit that the code proposed for authorisation by the RCSA has in 
effect been operating for at least 10 years, and that during that time it has not 
been effective in removing or diminishing the incidence of exploitation and 
inequity faced by workers.   

The Guidelines 

5.8 The AMWU state that the Guidelines make no provision for workers to register 
and progress alleged breaches whilst retaining anonymity.  The AMWU raises 
the question as to how the code will address the problem endemic amongst 

                                                 
21 Copies of the Commission’s draft determination are available from the Commission’s website at 
www.accc.gov.au. 
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precarious workers who suffer the retribution of being denied work if they make 
a complaint or pursue a grievance against a RCSA member.  Further, the 
AMWU submit that it is unrealistic to consider that a worker will risk the 
associated monetary costs of pursuing their grievance.         

5.9 The AMWU submit that the Code relies on the RCSA member to virtually report 
its own breaches which is unlikely.     

The Code 

5.10 The AMWU recommend that the RCSA’s application for authorisation only be 
approved by the Commission subject to the following amendments to the Code: 

• The proposed Code should include reference to a licensing regime for 
labour hire companies for occupational health and safety matters.   

• The proposed Code should be amended to include a requirement that 
members provide a summary of the code and schedules to candidates.   

• Principle 1 should be expanded to include specific reference to the 
Federal Privacy Amendment (Private Sector) Act 2000 and relevant anti-
discrimination and defamation laws.  The 10 National Privacy Principles 
under the Federal Privacy Amendment (Private Sector) Act 2000 should 
be included as a schedule read in conjunction with the Code.   

• Principle 2 should be amended to include the following provision “All 
fees, charges, services rights and responsibilities must be explicitly and 
fully disclosed to candidates (workers) prior to offering of an 
assignment, contract or prior to any work being undertaken for a client.”  

• Principle 3 should be amended to include a specific provision requiring 
members to provide candidates with no less than the pay and conditions 
received by workers performing work of equal value directly employed 
by the host employer. 

• Principle 5 – Respect for Safety should be amended to include a 
provision requiring members to ensure that all candidates (workers) 
receive induction training, including the identification of site safety risks, 
hazards and procedures prior to commencing work at the site.  Induction 
training should be at no cost to the candidate and be paid at the 
appropriate rate. 

• Principle 7 should be amended to include a requirement that candidates’ 
skills are assessed against relevant industry competency standards and 
Industrial Award Standards. 

• Principle 8 should be amended to specifically provide for the anonymity 
of candidates (workers) pursuing complaints and for candidates to be 
represented by an association/individual of their choosing. 
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• Schedule 1 should be amended to provide for the specific recognition of 
service with the outgoing agency to be considered as service with the 
incoming agency for the purpose of accruing worker’s entitlements.   

RCSA response to AWMU’s submission 

5.11 In response to concerns and amendments raised by the AWMU, RCSA submit 
the following: 

• A complaint may be made by a member in respect of another member’s 
misconduct, by a worker/candidate, by a client or by a person on behalf 
of another.  Further, the RCSA may receive and initiate its own 
investigation of a complaint referred to it by an Industrial Commission or 
an Anti-Discrimination Tribunal, by the Privacy Commission, by the 
Commission or by a Department of Fair Trading.   

• It would not object to the imposition of a condition that RCSA take 
reasonable steps to bring the Code of the attention of the public, 
including workers who might deal with its members.  RCSA would 
report to the Commission with 12 months of the final determination as to 
the steps that it has taken in that regard. 

• It would not be necessary to provide specific reference to the Privacy Act 
and the National Privacy Principles as the Code already makes reference 
to privacy rights which may or may not be sourced in the Privacy Act 
1988 and National Privacy Principles. 

• It is not desirable to disclose fees to workers as members are entitled to 
preserve the commercial confidentiality between themselves and their 
clients and are not required to disclose those arrangements to their 
workers.  Principles 6.1 and 6.2 deal specifically with the information to 
be provided to workers with respect to assignments and engagements.   

• The following matters raised by the AWMU are not within the context of 
the authorisation: 

o Matching pay and work conditions of other workers. 

o Providing paid induction training at no cost to the candidate. 

o Assessing candidates’ skills against relevant industry competency 
standards and Industrial Award Standards. 

o Specific recognition of service with the outgoing agency to be 
considered as service with the incoming agency for the purpose 
of accruing worker’s entitlements 

• It is unnecessary to provide for the anonymity of candidates (workers) 
pursuing complaints and for candidates to be represented by an 
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association/individual of their choosing.  There is already a requirement 
under National Privacy Principle 822 and more particularly clause 
4.3(c)(ii) of the procedure specifically provides for the making of 
directions to preserve the anonymity of any natural person.  Clause 
4.3(c)(i) of the procedure makes specific reference to the making of 
directions for the representation of any party. 

Chandler Macleod 

5.12 Chandler Macleod submitted that the agencies could protect their commercial 
interests by requiring employers to pay a fee if transition is to occur.  However, 
Chandler Macleod further submitted that on the other hand, the Code set 
behavioural standards relating to how transitions are to take place.  Chandler 
Macleod stated that protection of commercial interests was separate to the Code 
and that attempting to protect commercial interests through the Code would be 
double-dipping.   

Tanner Menzies Pty Ltd 

5.13 Tanner Menzies Pty Ltd believes it appropriate and representative of what is 
required at this time by the industry and recommend the Code’s ratification. 

Catalyst Recruitment Systems Ltd (Catalyst) 

Code of Ethical Conduct (the Code) 

5.14 While Catalyst generally supported the draft Code, it proposed the following 
changes to Schedule One: 

• currently the Code provides that a transition of workers from the first to 
the second agency should ordinarily be completed within 45 days.  
Catalyst submitted that this period should be negotiated by the two 
agencies.  It noted that a transition could take as little as a week; 

• the Code should provide the first agency with the right to address 
workers first about the consequences of it losing a contract; 

• the Code should provide workers with a notice period when their agency 
loses a contract; 

• agencies breaching the Code should be fined the amount of the 
commercial loss incurred by the existing agency over this notice period.  
This would ensure that penalties for breaching the Code are similar to or 
in excess of the commercial gain from breaching the Code. 

5.15 Generally, in response to concerns raised, RCSA submitted that: 

                                                 
22 National Privacy Principle 8 states that where it is lawful and practicable, individuals must have the 
option of not identifying themselves when entering transactions with an organisation. 
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• The Code does provide that the period for transition should be negotiated 
between the parties.   

• The Code does provide the first agency with a right to address workers 
first about the consequences of it losing a contract.  There may be 
occasions, however, where this general principle would not apply, as for 
example where the incumbent agency had been dilatory in advising staff 
of the changes.   

• It is not for the Code to provide workers with a notice period when their 
agency loses a contract, as it is not appropriate that the Code should 
standardise across its membership what is properly a matter of 
negotiation at a commercial level with clients and what is, at an 
industrial level, a matter for Awards, industrial instruments or 
agreements.   

• Catalyst’s proposal regarding the calculation of fines confuses the role of 
the RCSA, as a body responsible for disciplining its members, with that 
of a court responsible for awarding compensation for breaches of 
contract or other statutory duties.  RCSA’s functions supplement, but do 
not replace, the proper functions of a court.   

• The Code already specifically allows workers an opportunity to consider 
their options. 

The Guidelines 

5.16 Catalyst’s primary concerns were with the Guidelines for enforcing the Code, 
these concerns arising from its recent experience in making a complaint.  
Catalyst states that its complaint was made pursuant to the RCSA Constitution, 
although in practice it resulted in the complaint being heard substantially in 
accordance with the RCSA’s interim Code and Guidelines. 

5.17 Generally, Catalyst submits that: 

• The dispute and appeals process in the Guidelines is unfairly prejudicial 
to the complainant as the burden of pursuing investigation and 
prosecution of the complaint rests entirely with the complainant.  
Further, Catalyst submits that the process is legal in nature, hence the 
parties would require legal assistance. 

• The cost of the process is prejudicial to the 85 per cent of RCSA 
members who are small businesses (with one office and less than eight 
employees) as these businesses would be unlikely to be able to afford the 
drain on their time and resources that prosecuting a complaint would 
involve.  This inability to prosecute a complaint would effectively allow 
large agencies to opt not to follow the Code when dealing with a small 
agency. 

• Agencies when deciding to comply with the Code might weigh the costs 
of compliance against the costs of breach.  If it were unlikely that the 
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potential complainant agency could afford to progress a complaint, or if 
it could, that the penalties would be small, then a commercial decision 
might be made to breach the Code. 

• Catalyst also noted that arguably workers could bring complaints under 
the Code, but would be unlikely to be able to afford to do this if on a 
minimum wage. 

• The RCSA largely relied on volunteers to perform its roles.  Catalyst 
submitted that this is what motivated RCSA to make complainants 
prosecute their complaints. 

• Catalyst proposes that RCSA should take over the investigation and 
progressing of the complaints.  Further, Catalyst proposes that RCSA 
could reject a complaint which it considered unfounded or malicious.  

• If lawyers were not permitted to be involved and the RCSA investigated 
and progressed complaints, then there would be a known outcome for 
complainants as regards costs.  It recognised that the defendant agency 
would still need to pay its costs and that this might be perceived as 
unfair. 

5.18  Catalyst also submitted that: 

• An agency winning a contract with an employer in practice needed to 
transition the existing workers given the cost and the delay (e.g between 
4 and 8 weeks) of finding new workers.  Host-employers were keen to 
retain the existing workforce and some might not inform the existing 
agency that it had lost a contract prior to the transition of workers to 
ensure the workers were not moved elsewhere.  Others however became 
involved to ensure a smooth transition.   

• In the past, when a firm changed consulting agencies, workers might be 
advised (sometimes at the end of their shift finishing at night) that they 
had to join the new agency immediately or lose their position.  This 
would not allow them on opportunity to consider all available options.  
In addition, workers may not want to join the new agency particularly 
where a smaller agency lost the contact and the workers preferred 
working through smaller agencies.  However, Catalyst also recognised 
that, particularly in regional areas, workers would usually go to the new 
agency as the old agency would be unlikely to be able to provide 
alternative work. 

• Catalyst’s practice upon winning a contract was to write to the existing 
agency requesting a transition over 2 or 3 weeks.  It has not had a 
problem with this practice. 

5.19 In response, RCSA submitted the following: 

• that its Code and Guidelines were not fully available when Catalyst’s 
complaint was heard; 
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• as regards parties involving legal counsel, it had always been clear that 
parties would bear their own costs; 

• the issue of large versus small agencies would always exist no matter 
how the Code was drafted. 

5.20 Further, RCSA submitted that the procedure is based upon the Australian 
Standard for complaints handling (AS4269-1995). 

5.21 RCSA submitted that it is a voluntary association funded by member’s 
subscriptions and will, in many cases, be less well resourced than the substantial 
and sophisticated members who wish to bring complaints before it.  RCSA 
submitted that having it play the role of investigator, prosecutor and adjudicator 
would fail to recognise the role which the RCSA may play in conciliating 
disputes.   
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THE PUBLIC BENEFIT TEST 

6.1 The Commission may only grant authorisation where the public benefit test in 
section 90 of the Act is satisfied.  

6.2 RCSA lodged an application for authorisation under sub-section 88(1) of the 
TPA to make and give effect to a contract, arrangement or understanding, a 
provision of which is or may be exclusionary within the meaning of section 45 
of the TPA.   

6.3 The relevant formulation of the public benefit test is found in sub-section 90(8) 
of the TPA.  Sub-section 90(8) provides that the Commission shall not grant 
authorisation unless it is satisfied in all the circumstances that the proposed 
provision or the proposed conduct would result, or be likely to result, in such a 
benefit to the public that the proposed contract, arrangement or understanding 
should be allowed to be made, or the proposed conduct should be allowed to 
take place. 

6.4 Generally, section 90 contains three variations of the public benefit test, one 
being the test in section 90(8).  However, the Commission adopts the view 
taken by the Trade Practices Tribunal (now the Australian Competition 
Tribunal) that in practice the tests are essentially the same.23  Accordingly, the 
Commission will assess the likely benefit and detriment, including the effects 
on competition, resulting from the proposed arrangements. 

Definition of public benefit and anti-competitive detriment 

6.5 Public benefit is not defined by the Act.  However, the Australian Competition 
Tribunal has stated that the term should be given its widest possible meaning.  
In particular, it includes: 

anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic 
goals of efficiency and progress.24 

6.6 Similarly, anti-competitive detriment is not defined in the Act but the Tribunal 
has given the concept a wide ambit.  It has stated that the detriment to the 
public constituted by a lessening of competition includes: 

any impairment to the community generally, any harm or damage to the aims pursued 
by the society including as one of its principal elements the achievement of the goal of 
economic efficiency...25 

Future with-and-without test 

6.7 The Commission also applies the ‘future with-and-without test’ established by 
the Australian Competition Tribunal to identify and weigh the public benefit 

                                                 
23 Re Media Council of Australia (No.d) (1978) ATPR 40-774 at 48,419. 
24 Victorian Newsagency (1994) ATPR 41-357 at 42,677. 
25 Victorian Newsagency (1994) ATPR 41-357 at 42,683. 
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and anti-competitive detriment generated by arrangements for which 
authorisation has been sought.    

6.8 Under this test, the Commission compares the public benefit and anti-
competitive detriment generated by arrangements in the future if the 
authorisation is granted with those generated if the authorisation is not granted.  
This requires the Commission to predict how the relevant markets will react if 
authorisation is not granted.  This prediction is referred to as the counterfactual. 

Whether arrangements breach the Act 

6.9 As indicated above, the RCSA’s application seeks to make and give effect to a 
contract, arrangement or understanding, a provision of which is, or may be, 
exclusionary within the meaning of section 45 of the TPA.   

6.10 However, in assessing an application for authorisation, the Commission does 
not form a view about whether RCSA’s Code or its Guidelines contain 
provisions which breach section 45.  It only determines whether the public 
benefit test has been satisfied. 

Term of authorisation 

6.11 Section 91(1) of the Act allows the Commission to grant authorisation for a 
specific period of time.   

6.12 The Commission may authorise different aspects of conduct for which 
authorisation is sought for different periods. 

Conditions 

6.13 Section 91(3) allows the Commission to grant authorisation subject to 
conditions. 
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COMMISSION EVALUATION 

Market definition 
7.1 The first step in assessing the competitive effects and the public 

benefit/detriment of the conduct for which authorisation is sought is to 
consider the relevant market(s) in which that conduct occurs. 

7.2 The Commission may use market analysis to identify and measure the public 
benefit and anti-competitive detriment resulting from arrangements for which 
authorisation has been sought.  However, depending on the circumstances, the 
Commission may not need to comprehensively define the relevant markets as 
it may be apparent that a net public benefit will or will not arise regardless of 
the scope of the defined market. 

7.3 The Commission did not receive any submissions from the applicant or 
interested parties in relation to market definition. 

7.4 The Commission notes that the RCSA Code covers both sub-sectors of the 
employment services industry - employment placement services and contract 
staff services - given that RCSA members appear to operate in both these 
sectors.  However, it is not necessary for the purposes of this authorisation to 
determine whether these sectors constitute separate markets.  Similarly, it is 
not necessary to determine whether the relevant markets are, for example, 
national or state based.  The Code will apply whatever definition is adopted. 

Effect on Competition 

7.5 Anti-competitive detriment would arise from a code of conduct which 
contains provisions which restricted the ability of businesses subject to it to 
compete.  For example, a code which restricted how businesses marketed 
their goods or services would be likely to generate anti-competitive detriment.  
However, the Commission has not identified any provisions in the RCSA’s 
Code which are likely to significantly restrict competition.   

7.6 Anti-competitive detriment may also arise from a code of conduct where if 
membership of the relevant industry association is necessary to compete or 
significantly assists a business to compete, breaches of the code may result in 
members being expelled or suspended.  Detriment may also arise if other 
penalties (eg. financial) for breaching the code might affect a firm’s ability to 
compete.  Generally, the potential for this form of anti-competitive detriment 
to arise will increase where a code of conduct includes provisions which are 
subjective in nature.   

7.7 RCSA membership is not mandatory for recruitment and consulting agencies.  
However, the RCSA claims that it is the peak body of the employment 
service industry in Australia and New Zealand.26  It also has indicated that 

                                                 
26 Fact Sheet provided by the RCSA in May 2002. 
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around 85% of employment service agencies are members.27  This suggests 
that RCSA membership is likely to assist agencies to compete.  The 
Commission also notes that in NSW it is necessary for a recruitment agency 
to be a member of the RCSA in order to tender for government business.28   

7.8 The RCSA’s Code also contains provisions which are subjective in nature.  
For example, the Code requires members not to undertake actions that may 
unfairly or unlawfully affect a candidate’s employment, interfere in work 
relationships or affect the ability of a contract worker to seek work from other 
sources.29  In addition, the Code requires members to act fairly and ethically 
in dealing with a transition arrangement.30  The Code also requires members 
to develop and maintain a satisfactory level of relevant professional 
knowledge, and to ensure that their staff are adequately trained and skilled.31   

7.9 In addition, clause 12.4(ii) of the Constitution enables the Board to censure, 
suspend or expel a business which ‘is guilty of any conduct, which is in the 
opinion of the Board unbecoming of the member or prejudicial to the interest 
of the Association’.   

7.10 However, the existence of fair and transparent disciplinary process, including 
an appeals process, is an important means by which the detriment from 
subjective provisions contained with a code can be reduced.   

7.11 The Commission considers that the dispute and appeals processes contained 
within the Guidelines are transparent and provide procedural fairness.  These 
processes are depicted in Figure 3.1.  In addition, a range of principles 
contained within the Code (listed at paragraph 3.3) underpin the disciplinary 
process. 

7.12 Catalyst did not consider that the RCSA would ever expel a member.  The 
commercial consequences for an agency of expulsion were dire meaning 
agencies would devote the maximum amount of resources possible to 
opposing this outcome.  The RCSA would be forced to expend a comparable 
amount of resources to successfully expel a member.32     

7.13 Accordingly, the Commission considers that the potential for anti-competitive 
detriment to arise from the businesses being inappropriately penalised for 
breaching the Code is minimal.   

7.14 Overall, the Commission considers that the Code, the relevant clauses within 
the Constitution and Guidelines are likely to generate minimal anti-
competitive detriment.   

                                                 
27 Record of meeting with the RCSA 29 April 2002. 
28 Ibid. 
29 Principle 3 of the Code. 
30 Ibid. 
31 Principle 7 of the Code. 
32 Pre Decision Conference record, pg 3. 
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Public Benefits 

7.15 In its draft determination, the Commission concluded that the Code, the 
relevant clauses of the Constitution and Guidelines are likely to result in a 
public benefit as they assist members to act ethically and professionally 
within the employment services industry. 

7.16 In response to the draft determination, interested parties (essentially Catalyst 
and the AMWU) submitted that the Code will not generate the public benefit 
identified in the draft because: 

• the process to lodge and progress complaints is too costly, sanctions are 
ineffective, and (it was claimed) workers cannot lodge complaints 
anonymously; and 

• the Code did not, in particular, provide sufficient protection for contract 
workers. 

7.17 The second concern is discussed below in the section on the balance of 
benefit and detriment.  The current section discusses the public benefit likely 
to arise from the Code and Guidelines as they currently are. 

7.18 In particular, if it is unreasonably difficult to enforce a code of conduct (e.g. if 
the process for progressing a complaint goes clearly beyond giving 
procedural fairness to members against whom complaints are lodged) or if 
sanctions are ineffective deterrents to breaching a code of conduct, then a 
code might not generate a public benefit. 

Enforcement of Code   

7.19 On paper, it does not appear that the process for complainants to progress a 
complaint is unreasonably difficult.  The Guidelines appear only to be 
providing procedural fairness to defendant companies.  However, responses 
to the draft determination highlight underlying practical problems.   

7.20 It is likely that costs for complainants would be significant if a defendant 
company chose to take all steps to defend itself (as would be its right).  
Catalyst’s complaint appears to be an example of this.  However, the RCSA 
submitted that another recent complaint involving a small and large agency 
had been progressed to a conclusion accepted by both parties.  

7.21 The Commission considers that there have been too few complaints for it to 
reach a definitive view on whether Catalyst’s experience would be typical of 
how complaints would progress in practice.   

7.22 However, arguably it is also not clear that RCSA has demonstrated that 
effective enforcement of its code is possible in practice.  Further, the onus is 
on RCSA, as the applicant, to demonstrate that the Code is likely to be 
effectively enforced.   

7.23 More generally, few, if any, complaints will have been progressed under new 
codes for which authorisation is sought.  It is therefore inherently difficult for 
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applicants to convincingly show that it will not be unreasonably difficult in 
practice for complainants to prove their cases.   

7.24 One option for addressing this issue would be to require applicants to provide 
for the appointment of, for example, an independent investigator/prosecutor 
to progress complaints (unless they could convincingly evidence that this was 
not needed) before the Commission would conclude that a proposed code 
generates a public benefit.  However, it seems unlikely that such a 
requirement would be warranted in all cases.  This issue does not seem to 
have arisen in other codes where the complainant is responsible for 
progressing complaints.33 

7.25 In light of the above, as regards new codes, the Commission considers that 
the only practical option is to consider public benefits flowing from the Code 
as indicated on paper.  It does not appear that on paper the cost of progressing 
a complaint under the RCSA Guidelines is unreasonable. 

7.26 Codes would also not generate a public benefit if they are not likely to be 
enforced because there is significant obstacle to the initial lodgement of a 
complaint (as opposed to the subsequent progressing of a complaint). 

7.27 For example, it is possible that many contract workers would be deterred 
(rightly or wrongly) from lodging a complaint if they could not remain 
anonymous for fear of subsequent victimisation.  However, the current 
provisions of the Guidelines provide that directions may be made by RCSA’s 
Chief Executive Officer to preserve the anonymity of any natural party.34  
Again, given this is essentially a new code, the Commission considers it 
practical to assess the merits of the Code on paper rather than essentially 
guess how the Code might be administered in practice.  On this basis, the 
Code’s provisions as regards anonymity of complainants is satisfactory. 

Sanctions 

7.28 Generally, Codes will only generate public benefits if companies consider 
that the penalties for breaching the Code are sufficiently high to provide an 
incentive for them to comply with it.  Catalyst submitted that fines should be 
set at a level similar to or in excess of the commercial gain from an RCSA 
member flowing from a breach of the Code.   

7.29 The RCSA Code does not specify how the size of a fine is to be determined.  
The size of any fine is therefore presumably at the discretion of the relevant 
ethics committee.  The issue is whether ethics committees will set fines at a 
sufficient level to deter breaches.  The argument again arises that it would be 
inherently difficult for applicants to show that appropriate fines would be 
imposed for breaches of a code that has not yet (or only recently) 
commenced. 

                                                 
33 For example, see Draft Determination, Medicine Australia, 27 June 2003. 

34 Clause 4.3(c)(ii). 
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7.30 One option is for the Commission to impose a formula for calculating fines, 
for example, along the lines proposed by Catalyst.  However, this would be 
likely to lead to inappropriate outcomes in particular cases.  There may be 
circumstances in individual cases where fines greater or possibly less than the 
commercial gain from the breach would be appropriate.  There would also 
appear to be significant practical difficulties with Catalyst’s proposal.  For 
example, there would inevitably be possibly protracted disputes over the true 
level of the commercial gain obtained by a company from breaching the code.  
The resolution of such disputes could add substantially to the expense of the 
process.   

7.31 Again, in light of the above, as regards new codes, it appears that the only 
practical option is to base an assessment of the effectiveness of proposed 
sanctions on how they appear on paper.  On this basis, the sanctions in the 
relevant clauses of the Constitution appear likely to be effective.        

Conclusion 

7.32 Overall, the Commission is satisfied that the Code generates a public benefit 
by assisting members to act ethically and professionally within the 
employment service industry.  It is satisfied that this public benefit is likely to 
be more than minimal although (as is likely to be the case with many new 
codes) it is difficult to predict the precise size of the public benefit at this 
early stage. 

Balance of public benefits and detriments 

7.33 The Commission may only grant authorisation if it is satisfied that, in all the 
circumstances, the proposed arrangements are likely to result in a public 
benefit that will outweigh any anti-competitive detriment. 

7.34 At paragraph 7.14, the Commission concluded that minimal public detriment 
is likely to flow as a result of the arrangements.  Therefore the public benefit 
likely to flow from the arrangements need only to be more than minimal.  At 
paragraph 7.32, the Commission has concluded this is the case. 

7.35 As the Commission considers that sufficient public benefit exists to outweigh 
the detriment from the lessening of competition arising from the 
arrangements the subject of this authorisation, it is unable to impose 
conditions upon the authorisation as proposed by interested parties (see 
paragraphs 5.10 and 5.14) 

7.36 The Commission has a role in endorsing effective industry codes of conduct 
that aim to achieve best practice within an industry.  The endorsement process 
is quite distinct from the authorisation process.  The authorisation process is 
set out in the TPA and only indicates that a code passes a certain legal test.  
Authorisation does not indicate that a code is best practice and, this proposed 
authorisation can in no way be held out as endorsement or approval by the 
Commission of the RCSA Code. 
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7.37 Finally, while the Commission does not consider that the authorisation test 
allows it to impose conditions on the grant of authorisation to the RCSA, it 
does consider that the operation of the Code could be improved, for example, 
by: 

• the RCSA taking reasonable steps to bring the Code to the attention of the 
public, including workers who might deal with its members; 

• allowing, for example, complainants to nominate third parties to lodge and 
progress complaints on their behalf; and 

• the RCSA publishing full details of breaches of the Code (including name of 
organisation, breach of the code and outcome) on its website. 
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FINAL DETERMINATION 

The Application 

8.1 On 5 April 2002, Recruitment & Consulting Services Association Ltd (RCSA) 
lodged application A90829 with the Australian Competition and Consumer 
Commission (the Commission).  The application was made using Form A, 
Schedule 1, of the Trade Practices Regulations 1974.  The application was made 
under subsection 88 (1) of the Trade Practices Act 1974 (the TPA), and sought 
authorisation to: 

• to make a contract or arrangement, or arrive at an understanding, where a 
provision of the proposed contract, arrangement or understanding would 
be, or might be, an exclusionary provision within the meaning of section 
45 of the TPA; and 

• to give effect to a provision of a contract, arrangement or understanding 
where the provision is, or may be, an exclusionary provision within the 
meaning of section 45 of the TPA. 

8.2 The application covers the provisions of RCSA’s Code for Ethical Conduct (the 
Code), including the schedules; clauses 11.1, 11.2, 12.4 and 39 of the RCSA’s 
constitution; and the RCSA’s Guidelines for Divisions: Disciplinary & Dispute 
Resolution Procedure (the Guidelines).   

The Statutory Test 

8.3 For the reasons outlined in section 7 of this determination, the Commission 
concludes that in all the circumstances the arrangements for which authorisation 
is sought are likely to result in such a benefit to the public that the arrangements 
should be allowed to take place.   

Conduct for which the Commission grants authorisation 

8.4 The Commission grants authorisation to application A90829 under subsection 
88 (1) of the TPA.  Authorisation is granted to the provisions of the Code 
(including Schedules 1 and 2), clauses 11.1, 11.2, 12.4 and 39 of the 
Constitution and the Guidelines.  Authorisation is also granted for the parties to 
give effect to the provisions of the Code, relevant provisions of the Constitution 
and the Guidelines.   

8.5 Authorisation is granted to RCSA, its members, directors and office bearers, 
professional advisors and persons acting in a role of mediator or arbitrator.   

8.6 Pursuant to subsection 88(10) authorisation extends to future: 

• members of the RCSA; 

• directors and office bearers; 

• professional advisors; and 
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• persons acting in a role of mediator or arbitrator. 

8.7 This authorisation will extend only to the provisions of the Code (including 
Schedules 1 and 2), clauses 11.1, 11.2, 12.4 and 39 of the Constitution and the 
Guidelines as attached to the final determination.   

8.8 Authorisation for minor changes to the Code, relevant clauses of the 
Constitution or the Guidelines could be sought by making an application for 
minor variation of the authorisation under section 91A of the TPA.   

8.9 Authorisation for changes to the Code, relevant clauses of the Constitution or the 
Guidelines which might alter the effect of the authorisation could be sought 
using the processes revoking and substituting authorisations set out in section 
91C.  If changes of this nature were made but authorisation was not sought for 
them, this may constitute a material change in circumstances sufficient to 
warrant reconsideration of the authorisation under section 91B of the TPA.   

8.10 The Commission grants authorisation for a period of five years from the date on 
which the authorisation comes into force.   

8.11 This decision is subject to any application to the Australian Competition 
Tribunal for its review. 

8.12 This determination is made on 24 September 2003.  If no application for review 
of the determination is made to the Australian Competition Tribunal, it will 
come into force on 15 October 2003.  If an application is made to the Tribunal, 
the determination will come into force: 

• where the application is not withdrawn – on the day on which the Tribunal 
makes a determination on the review; or 

• where the application is withdrawn – on the day on which the application is 
withdrawn. 

 

 


