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1. Introduction 

On 15 October 2002, the National Electricity Code Administrator (NECA) lodged 
applications for authorisation (Nos A90850, A90851 and A90852) of proposed 
amendments to Victorian derogations contained in Chapter 9 of the National Electricity 
Code (Code).  The applications relate to the Victorian regulatory framework for 
transmission regulation from 1 January 2003.   

The key proposed changes are as follows:  

• Amendments to ensure greater clarity in the allocation of roles and 
responsibilities between the Victorian Energy Networks Corporation 
(VENCorp) and SPI PowerNet;  

 
• Amendments to ensure explicit recognition in Victoria’s derogations of 

VENCorp’s not-for-profit status;  
 
• Amendments to ensure that, in accordance with its not-for-profit status, 

VENCorp is able to recover all of its operating costs (including all payments 
that it is required to make to the owners of Victorian transmission assets);  

 
• Amendments to ensure that VENCorp is able to recover all costs associated 

with all network augmentations that meet the requirements of the ACCC 
Regulatory Test, as and when those costs are incurred; and 

 
• “Housekeeping” amendments to existing derogations as well as amendments to 

delete a large number of spent provisions. 

The applications were submitted under Part VII of the Trade Practices Act 1974 (TPA).  
Authorisation under Part VII of the TPA provides immunity from court action for 
certain types of market arrangements or conduct that would otherwise be in breach of 
Part IV of the TPA, where the Commission concludes that the public benefits of the 
arrangements or conduct would outweigh the anti-competitive detriments of such 
arrangements or conduct. 

The Commission has prepared this determination outlining its analysis and views on 
the applications for authorisation of the proposed Code changes noted above.  Section 2 
of this determination sets out the statutory test that the Commission must apply when 
assessing an application for authorisation.  Section 3 contains an outline of the 
Commission’s public consultation process.  Section 4 outlines the Commission’s 
assessment of interim authorisation.  The Commission’s analysis of the proposed Code 
changes is set out in Section 5 and the Commission’s determination is in Section 6. 
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2. Statutory test 

The applications were made under sub-sections 88(1) and 88(8) of the TPA.   

Applications made under sub-section 88(1) of the TPA are for authorisation to make a 
contract or arrangement, or arrive at an understanding, a provision of which would have 
the purpose, or would or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the TPA; and to give effect to a provision of a 
contract, arrangement or understanding where the provision is, or may be, an 
exclusionary provision within the meaning of section 45 of the TPA.  Further, 
sub-section 88(6) provides that an authorisation made under sub-section 88(1) has 
effect as if it were also an authorisation in the same terms to every other person named 
or referred to in the application. 

Applications made under sub-section 88(8) of the TPA are for authorisation to engage 
in conduct that constitutes, or may constitute, the practice of exclusive dealing in 
accordance with the provisions of section 47 of the TPA.  Further, sub-section 88(8AA) 
provides that where authorisation has been granted under sub-section 88(8), and this 
particular conduct is expressly required or permitted under a code of practice, the 
authorisation applies in the same terms to all other persons named or referred to as a 
party or proposed party to the code.  Authorisations may also apply to any corporation 
who becomes a party in the future. 

The TPA provides that the Commission shall only grant authorisation if the applicant 
satisfies the relevant tests in sub-sections 90(6) and 90(8) of the TPA.  While 
sub-section 90(6) and sub-section 90(8) relate to different types of anti-competitive 
behaviour, the tests are essentially the same. 

Sub-section 90(6) provides that the Commission shall grant authorisation only if it is 
satisfied in all the circumstances that: 

• the provisions of the proposed contract, arrangement or conduct would result, or 
be likely to result, in a benefit to the public; and 

• that benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would, or would be likely to result from the 
proposed contract, arrangements or conduct. 

Sub-section 90(8) provides that the Commission shall grant authorisation only if it is 
satisfied in all the circumstances that the proposed provision or conduct would result, 
or be likely to result, in such a benefit to the public that the proposed contract, 
arrangement, understanding or conduct should be allowed. 
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The detriment to be considered is limited to detriment caused by a lessening of 
competition.  However, consideration of public benefits is less restricted and public 
benefits recognised in the past include: 

• fostering business efficiency; 

• industry rationalisation; 

• promotion of industry cost savings; 

• promotion of competition in industry; 

• promotion of equitable dealings in the market; 

• expansion of employment; 

• development of import replacements; 

• growth in export markets;  and 

• arrangements that facilitate the smooth transition to deregulation. 

In considering whether or not to grant authorisation the Commission must consider 
what the position is likely to be in the future if authorisation is granted and what the 
future is likely to be if authorisation is not granted. 

If the Commission determines that the public benefits do not outweigh the detriment to 
the public constituted by any lessening of competition, the Commission may refuse 
authorisation or grant authorisation subject to conditions.   

The value of authorisation for the applicant is that it provides protection from action by 
the Commission or any other party for potential breaches of certain restrictive trade 
practices provisions of the TPA.  It should be noted, however, that authorisation only 
provides exemption for the particular conduct applied for and does not provide blanket 
exemption from all provisions of the TPA.  Further, authorisation is not available for 
misuse of market power (section 46). 

A more expansive discussion about the Commission’s authorisation process and the 
statutory test that the Commission applies can be found in: Guide to authorisations and 
notifications, Australian Competition and Consumer Commission, November 1995.   
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3. Public consultation process 

The Commission has a statutory obligation under the TPA to follow a public process 
when assessing an application for authorisation. 

The Commission received the applications for authorisation of Code changes on 15 
October 2002.  Notification of the applications and a request for submissions was 
advertised in The Australian Financial Review of 30 October 2002 and placed on the 
Commission’s web site.  Interested parties were asked to make submissions to the 
Commission regarding their views on the issues of public benefit and anti-competitive 
detriment arising from implementation of the proposed changes.  

The Commission received submissions from four interested parties in relation to this 
matter (see Appendix A).  These submissions have been placed on the public register. 

The Commission has produced this determination outlining its analysis and views on 
the Code changes according to the statutory assessment criteria set out in section 2.   

Following the release of the draft determination on 5 February 2003, interested parties 
were provided with the opportunity to call a pre-determination conference in relation to 
the draft determination.  However, after consideration, interested parties decided that 
such a conference was not necessary. 

A person dissatisfied with the final determination may apply to the Australian 
Competition Tribunal for its review. 
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4. Interim authorisation 

Pursuant to subsection 91(2) of the Trade Practices Act, the Commission granted 
interim authorisation to the applications on 18 December 2002, subject to the 
conditions specified below.  The decision to grant interim authorisation was made to 
enable full consideration to be given to the applications, while allowing the proposed 
changes to operate from 1 January 2003.  This interim authorisation expires when a 
final determination is made. 

The Commission considered that the conditions it imposed were necessary for the 
following reasons: 

• Condition C1 addresses issues relating to practical aspects of setting 
VENCorp’s revenue under the proposed amendments, recognising that 
VENCorp’s revenue for 2003 – 2008 has been set under the Code as it currently 
exists; and 

• Conditions C2 – C7 address a number of drafting errors, or clauses that need 
clarification, in the proposed amendments.   

Therefore, the Commission’s interim authorisation was granted subject to the following 
conditions: 

C1 The proposed amendments to the Victorian derogations contained in 
Chapter 9 of the National Electricity Code in connection with the transition to 
Code-based regulation of the Victorian transmission revenues must be further 
amended to: 

(a) reflect that prior to these Code changes taking effect the Commission has 
already determined VENCorp’s transmission network revenue cap for the 
regulatory control period commencing on 1 January 2003 until 30 June 2008 
pursuant to clause 9.8.4 of the Code; and 

(b) include such transitional or deeming provisions as are necessary to: 

(i) provide for the transition from the Commission’s determination 
referred to in paragraph (a) to the first determination of the Commission 
under clause 9.8.4C(d) and the provisions of Part B of Chapter 6 of the 
Code, as modified by clauses 9.8.4A to 9.8.4E; and 

(ii) ensure the Commission’s determination referred to in paragraph (a) 
continues to have effect after the adoption of the proposed amendments to 
Chapter 9 of the Code as if it was a decision of the Commission under 
clause 9.8.4C(d) and the provisions of Part B of Chapter 6 of the Code as 
modified by clauses 9.8.4A to 9.8.4 E. 

C2 In Part 1 of the table in proposed clause 9.3.2(a)(1) the phrase “3.13.3(d), 
(e), (f)(1), (f)(2) and (i)” must be replaced with the phrase “3.13.3(d), (e), (f)(1), 
(f)(2), (g) (so far as it applies to clauses 3.13.3(f)(1) and (2)) and (i)”. 
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C3  The heading in Part 2 of the Table in proposed clause 9.3.2(a)(1) must be 
amended to read “Clause Description”. 

C4 The cross reference in proposed clause 9.8.4(a)(2) to clause 9.8.4E must be 
amended to clause 9.8.4F. 

C5 The cross reference in proposed clause 9.8.4C(f) to clauses 9.8.4C(e)(ii) and 
(iii) must be amended to 9.8.4C(e)(3)(ii) and (iii). 

C6 The term “Victorian transmission regulatory arrangements” in proposed 
clause 9.8.4F(a) must be replaced with the following phrase: 

“the EI Act, the ESC Act and the Tariff Order” 

C7 Proposed clause 9.8.4F(g) must be amended as follows: 

(a) the words “over the relevant regulatory period” must be inserted after the 
words “the sum of those charges”; and 

(b) the term “the aggregate annual revenue” must be substituted with “its 
maximum allowable aggregate revenue determined”. 

On 23 December 2002, NECA submitted amended applications to give effect to the 
conditions of interim authorisation. 
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5. Commission’s assessment 

5.1 The applications 

The applications propose amending a number of Chapter 9 derogations relating to the 
Victorian regulatory framework for transmission regulation from 1 January 2003.   

The key proposed changes are as follows:  

• Amendments to ensure greater clarity in the allocation of roles and 
responsibilities between VENCorp and SPI PowerNet;  

• Amendments to ensure explicit recognition in Victoria’s derogations of 
VENCorp’s not-for-profit status;  

• Amendments to ensure that, in accordance with its not-for-profit status, 
VENCorp is able to recover all of its operating costs (including all payments 
that it is required to make to the owners of Victorian transmission assets);  

• Amendments to ensure that VENCorp is able to recover all costs associated 
with all network augmentations that meet the requirements of the ACCC 
Regulatory Test, as and when those costs are incurred; and 

• “Housekeeping” amendments to existing derogations as well as amendments to 
delete a large number of spent provisions. 

VENCorp’s 2003-2008 revenue requirement was determined by the Commission under 
the Code which contained derogations in Chapter 9 incorporating elements of the 
Victorian Tariff Order.  The derogations provided that where there was an 
inconsistency between the Tariff Order and the Code, the Tariff Order would prevail.   

The transmission arrangements that apply in Victoria are unique within the National 
Electricity Market (NEM).  SPI PowerNet is a privately owned company that owns and 
operates most of the transmission network.  VENCorp is a statutory authority 
established on a not-for-profit basis, that is, it operates on a full cost recovery but no 
operating surplus basis, recovering its costs through transmission use of system (TUoS) 
charges.  VENCorp plans and directs the augmentation of the shared transmission 
network.  It is also the monopoly provider of shared transmission network services in 
Victoria, acquiring bulk network services from SPI PowerNet and other service 
providers under network agreements.  VENCorp does not own transmission assets 
itself. 

5.2 Issues for the Commission 

The proposed amendments to the Chapter 9 derogations must satisfy the statutory test 
detailed in Section 2.  The proposed form of revenue regulation for VENCorp 
incorporating cost pass-through arrangements has been raised as a significant issue.   
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The Commission must weigh such concerns with the public benefits that would result 
from preserving the key elements of VENCorp’s current regulatory regime.  The Code 
changes propose to clarify and maintain the unique separation of asset ownership and 
investment planning in Victoria, as well as recognising the not-for-profit status of 
VENCorp by applying a more appropriate form of revenue regulation. 

5.3     What the applicant says 

The Victorian Government states in its applications, submitted through NECA, that 
VENCorp’s status as a not-for-profit entity, coupled with the separation of electricity 
transmission network ownership from planning, has delivered a range of benefits to the 
Victorian electricity industry and end consumers: 

• The arrangements maximise the likelihood that the optimal level of network 
investment takes place, having regard to the cost of network and non-network 
options, and the cost to consumers of network unreliability. 

• The introduction of competition ensures that once an investment decision is 
made, it will be implemented as efficiently as possible.   

• The commercial independence of VENCorp, coupled with its not-for-profit 
status, ensures that benefits associated with the resultant efficient planning and 
development of the network, and the cost-effective execution of augmentations, 
flow through in full to the users of the network, with a minimal requirement for 
regulatory involvement.  

5.4 Submissions from interested parties 

The Commission received four submissions on the proposed amendments. 

TXU supports the amendments to the Code, concurring with their stated purpose of 
providing greater clarity to the roles of VENCorp and SPI PowerNet, and recognition 
of VENCorp’s not-for-profit status.  Overall, TXU believes that the Victorian 
regulatory arrangements have delivered benefits to industry and consumers.  It supports 
changes to the Code that will put in place a more clearly defined and transparent basis 
for transmission regulation while at the same time maintaining the unique features of 
the Victorian regulatory regime. 

AGL welcomes changes that update or remove outdated provisions, but it does not 
support those changes relating to the application of Parts B and C of Chapter 6 of the 
Code.  In its view, the proposed changes remove any pressure on VENCorp to meet 
standards and create efficiencies as it will be allowed a pass-through of costs to 
customers. 

Powerlink Queensland requests equitable treatment for all TNSPs and believes that 
there would be significant inconsistencies if the proposed regulatory regime is accepted 
by the Commission.  In its view, VENCorp is seeking a pass-through of regulatory 
risks that other TNSPs have to bear, justified by its capital structure.  Powerlink 
Queensland also considers that separating asset management and network planning 
functions may result in sub-optimal outcomes due to lack of coordination.  It states that 
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if authorisation is considered, it should only be on an interim basis pending the 
outcome of the COAG Energy Market Review and the NEM Ministers Forum review 
currently being undertaken. 

Transgrid submits that the Commission should not accept the minimal regulatory role 
embodied in the application.  In its view, key assumptions regarding the operation of 
not-for-profit bodies and the competitive nature of tender processes have not been 
reasonably justified.  Transgrid states that the Commission should consider a short-term 
derogation to allow arrangements to be reviewed after a period of experience.  Further 
information should also be sought from VENCorp.   

5.5 Commission’s considerations 

The Commission has considered the submissions and the issues raised in response to 
the applications.  In considering the applications, the Commission has applied the 
Statutory Test detailed in Section 2.  In essence, the Commission will only grant 
authorisation where the resulting public benefit of the proposed arrangements would 
outweigh the detriment caused by any lessening of competition.  In this instance, the 
applicants sought to maintain and clarify the existing transmission regulatory 
arrangements that operate in Victoria. 

With regard to the issue of equitable treatment for TNSPs, the Commission is required 
to apply the Code as it is written.  The Code, through its derogations, recognises certain 
differences between the TNSPs.  The present Chapter 9 derogations that apply to 
VENCorp are a case in point.  The derogations establish the precedence of the 
Victorian regulatory arrangements over the Code where there is inconsistency, and the 
proposed amendments are designed to further define the regulation and role of 
VENCorp as a TNSP. 

The application of optimisation risk to VENCorp is problematic.  Unlike other TNSPs, 
VENCorp does not own transmission assets itself and, therefore, the risk of asset 
stranding or optimisation does not directly apply to it.  However, under certain take or 
pay contracts with service providers, the Commission understands that VENCorp may 
agree to bear the optimisation risk, that is, to continue payments if the service is 
optimised. 

It is noted that PB Associates, consultants acting for the Commission in its recent 
revenue cap decision, reviewed VENCorp’s investment decision processes and 
concluded that the risk of optimisation was low, especially in the short term.   

The Commission will further address the issue of optimisation risk for all TNSPs as 
part of the finalisation of its Statement of Regulatory Principles in 2003. 

In the Commission’s view, VENCorp’s governance, transparency and scrutiny of costs 
provides reasonable assurance regarding the cost effectiveness of investments.  
VENCorp’s Board includes directors drawn from the energy industry.  The Board 
ensures that VENCorp carries out network planning in a transparent and consultative 
manner.  To that end, an Annual Planning Statement is produced.  As the network 
planner, VENCorp determines new augmentations on a probabilistic basis with each 
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project assessed against the Commission’s Regulatory Test.  The Board must approve 
each project as well as tenders for contestable projects. 
 
PB Associates reviewed VENCorp’s planning processes and found them to be 
reasonable, committing only necessary and efficient expenditure. 

The Commission has assessed the proposed amendments to the Victorian derogations 
and has identified the following benefits: 

• Under the unique arrangements that apply in Victoria, VENCorp is 
commercially independent of SPI PowerNet which owns, operates and 
maintains most of the transmission network.  VENCorp plans and directs new 
network augmentations.  Under its licence requirements it seeks to 
competitively source these augmentations where they meet certain criteria.  The 
Commission notes that two of the four major augmentation projects that have 
been subject to competitive tenders have been won by parties other than SPI 
PowerNet.   

In the Commission’s view, Victorian network users should benefit directly 
through reduced augmentation costs which flow through to lower TUoS 
charges.  The proposed amendments preserve the separation of augmentation 
planning from asset ownership in Victoria, and thereby maintain the benefits of 
competition and commercial independence noted above.   

• VENCorp operates on a full cost recovery but no operating surplus basis.  This 
should also help to reduce charges to customers as VENCorp would adjust for 
any over recovery of charges from previous periods.  However, as a not-for-
profit body, VENCorp does not build contingency provisions into its forecast 
costs.  As a result, it is not in the same position as other TNSPs to deal with 
unexpected costs. 

Therefore, the regular pass-through of actual costs is essential for VENCorp to 
continue to operate on its present basis.  The proposed amendments achieve this 
by recognising VENCorp’s not-for-profit structure and providing a mechanism 
for VENCorp to alter its TUoS charges to deal with fluctuating costs.  Without 
this mechanism, VENCorp would need to increase its cost forecasts in its 
revenue cap application with consequent higher charges to customers.   

Further, other TNSPs are regulated under Part B of Chapter 6 of the Code which 
specifies the use of a CPI-X incentive regime, with the Commission 
determining maximum allowed revenue using a building block methodology.  
However, the regulatory regime proposed for VENCorp does not require this 
form of regulation and is considered more appropriate to its not-for-profit 
nature. 

It is noted that the proposed amendments require the Commission to make its revenue 
cap decision at least 40 days before the commencement date of the regulatory period, 
otherwise the application is taken to be approved.  In VENCorp’s view, this will create 
more certainty about its ability to set transmission prices and is simply a continuation 
of the Tariff Order requirements.   
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The 40 day requirement raises a potential issue.  The Commission must determine the 
revenue cap of SPI PowerNet before it can set VENCorp’s revenue cap (SPI PowerNet 
charges constitute about 83% of VENCorp’s total costs).  While the Commission would 
endeavour to adhere to the 40 day requirement, recent experience shows this timeframe 
may not always be achievable.  The Commission also notes that other TNSPs do not 
have this provision, but have the same need to set prices in advance of the regulatory 
period.   

The Commission therefore imposes a condition of authorisation requiring the 
amendment of proposed clause 9.8.4C(g) to remove the 40 day requirement.  This is 
expressed as Condition C1 in the determination. 

The Victorian Government also proposes amendments that will make it clear that the 
Victorian transmission regulatory arrangements, including the Tariff Order 
arrangements under which VENCorp’s revenue requirement is determined, will cease 
to apply on 30 June 2003.  The Commission considers that this will give certainty as to 
the expiration of the Victorian regulatory regime. 

Further proposed amendments take into account recent changes made to Chapter 5 of 
the Code by the Commission’s Network and Distributed Resources Code Changes 
package as they apply in Victoria.  The Commission considers that these amendments, 
which detail who is the relevant network service provider in the situations specified, are 
necessary and reasonable. 

The other proposed changes largely amend out of date references or delete spent 
provisions and the Commission considers that these changes are necessary and 
reasonable. 

Therefore, the Commission considers that public benefit considerations outweigh any 
potential anti-competitive detriment that may result from the amendments to the 
derogations. 

The Commission notes that VENCorp’s revenue cap was set for the period January 
2003 to June 2008 under the Code as it existed prior to these applications.  It also notes 
that authorisation for the Code expires on 31 December 2010, at which time these 
amendments may be re-visited along with the remainder of the Code.  Accordingly, the 
Commission does not believe that it is necessary to set an expiry date for the proposed 
amendments. 

Condition of authorisation 

The Commission proposes to grant authorisation of the Code changes subject to the 
following condition: 

Condition C1: The term “at least 40 days” in clause 9.8.4C(g) must be removed 
from that clause. 
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6. Determination 

On 15 October 2002, the National Electricity Code Administrator (NECA) lodged 
applications for authorisation (Nos A90850, A90851 and A90852) of proposed 
amendments to Victorian derogations contained in Chapter 9 of the National Electricity 
Code (Code).  NECA lodged the applications on behalf of the Victorian Government. 

The applications relate to the Victorian framework for transmission regulation from 1 
January 2003.  The key proposed changes are intended to ensure greater clarity in the 
allocation of roles and responsibilities between the Victorian Energy Networks 
Corporation (VENCorp) and SPI PowerNet, and to provide explicit accommodation in 
Victoria’s derogations for VENCorp’s not-for-profit status. 

The applications were made under sub-sections 88 (1) and 88 (8) of the Trade Practices 
Act 1974 (the TPA) to: 

• Make or give effect to a contract or arrangement, or arrive at an understanding, 
where a provision of that proposed contract, arrangement or understanding 
would be, or might be, an exclusionary provision within the meaning of section 
45 of the TPA (Form A); 

• Make or give effect to a contract or arrangement, or arrive at an understanding, 
a provision of which would have the purpose, or would or might have the effect, 
of substantially lessening competition within the meaning of section 45 of the 
TPA (Form B); and 

• Engage in conduct that constitutes or may constitute the practice of exclusive 
dealing, within the meaning of section 47 of the TPA (Form E). 

For the reasons outlined in Section 5 of this determination, the Commission is satisfied, 
subject to the applicant satisfying the condition of authorisation (Condition C1) 
outlined below, that in all the circumstances the provisions of the arrangements for 
which authorisation is sought under subsection 88 (1) and 88 (8) of the TPA: 

• would be likely to result in a benefit to the public; and 

• that benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would be likely to result from the arrangements. 

The Commission is also satisfied that, subject to the applicant satisfying the condition 
of authorisation (Condition C1) outlined below, in all the circumstances, the conduct 
for which authorisation is sought under subsection 88 (8) of the TPA in respect of 
proposed conduct to which subsections 47 (6) or (7) apply would be likely to result in 
such a benefit to the public that it should be allowed to take place. 

The Commission is also satisfied that, subject to the applicant satisfying the condition 
of authorisation (Condition C1) outlined below, in all the circumstances, the conduct 
for which authorisation is sought under subsection 88 (1) of the TPA in respect of 
provisions which may be exclusionary provisions would be likely to result in such a 
benefit to the public that it should be allowed to be made and given effect to. 
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The Commission therefore grants authorisation to applications Nos A90850, A90851 
and A90852, as amended by NECA on 23 December 2002.  

The Commission grants authorisation subject to the following condition: 

Condition C1: The term “at least 40 days” in clause 9.8.4C(g) must be removed 
from that clause. 
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