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Powerlink offers the following submission on the proposed derogations to the NEC 
for Victorian Transmission Regulatory Arrangements from the Minister for Energy 
and Resources, Victoria.   
 
The proposed derogation is contrary to the concept of a “single National Energy 
Regulator” that has been proposed by both the Parer review and by the Federal 
Minister Ian MacFarlane.  At a time when the nation is considering moving towards a 
single, consistent regulatory framework for all states and all sectors of the Energy 
Industry, this proposed derogation enshrines the continuation of a state-based, 
sector specific regulatory regime. It effectively makes VenCorp the transmission 
regulator in Victoria operating under a regulatory framework totally different to the 
existing NEM wide framework that is currently administered by the ACCC. VenCorp 
would automatically be able to recover all revenue for decisions they make 
regardless of the terms they enter into at the time and regardless of any future 
developments which would otherwise lead to asset optimisation. 
 
Powerlink has two main concerns with the proposed derogation when considering 
whether a public benefit or detriment exists and whether the benefits outweigh any 
anti competitive detriment: 
 
1. No regulation of new assets: The derogation effectively eliminates regulation of 

new network transmission assets in Victoria.   
2. Model for transmission.  Powerlink is concerned with the assumption that an 

independent not-for-profit Planning body is being considered synonymous with 
efficient planning and that it is being locked in for the Victorian transmission 
system irrespective of changes which may come out of the current policy review 
of the role of transmission. 

 
1. No regulation of new assets 
 
The thrust of the proposed derogation is to cement arrangements for VenCorp, the 
planning body in Victoria, to recover all of its actual operating costs.  Automatic 
recovery of all VenCorps costs, as outlined in this proposal treats network services 
procured by VenCorp differently from all other TNSPs in the NEM.  The Victorian 
Ministers application considers this is appropriate as such services are being 
competitively sourced, stating: 
 

The Victorian arrangements require VenCorp to competitively source new 
investment where it is feasible to do so.  The creation of a competitive market 
for new augmentations (in a sector that has typically been regarded as a 
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“natural monopoly”) has provided significant impetus to the incumbent asset 
owner to improve its pricing and services.   

 
This is claimed to be justified in a footnote as follows: 
 

Since the current Victorian transmission network planning arrangements were 
implemented, four major augmentation works have been the subject of open 
competitive tender processes with two of these having been awarded to 
parties other than SPI Powernet. 

 
Obviously the Victorian Minister is claiming that the total cost of providing the network 
services is lower because SPI Powernet (or its predecessor) was not successful on 
all occasions.  At no stage has any comparison been made with an equivalent asset 
provided under the regulatory arrangements of the ACCC applied in all other states 
in the NEM.  The simple suggestion that it must be lower cost because it has been 
out to tender and competitively sourced does not take into account a number of 
factors which should be considered, such as: 
 

? the possibility of asset (and hence revenue) optimisation resulting from 
transmission investment decisions 

 
? the exposure to changes in the cost of capital over the regulatory period 

 
? the exposure to changes in the cost of capital  beyond the regulatory 

period   
 

? the duration over which providers require a return of their capital 
 
The proposal from the Victorian Minister is intended to ensure the not for profit status 
of Vencorp.  It is also intended to ensure that VenCorp  
 

“should be able to recover all of its operating costs (including all payments 
that it is required to make to the owners of Victorian transmission assets)” 

 
and to ensure  
 

“that VenCorp is able to recover all costs associated with all network 
augmentation that meet the requirements of the ACCC Regulatory Test, as 
and when those costs are incurred.” 

 
These arrangements effectively give VenCorp and its Board the role which the ACCC 
fulfils in relation to regulation of transmission services in other jurisdictions.  There is 
no evidence that such an arrangement would deliver a greater public benefit than the 
ACCC performing this role.  These issues are considered in more detail below. 
 
Optimisation risk 
 
The Victorian Minister is seeking to quarantine VenCorp from any adverse financial 
impacts of optimisation.   In essence, this derogation exempts VenCorp from the 
optimisation risk faced by other TNSPs on similar investment decisions.  The Minister 
suggests this is appropriate, as all investment decisions made by VenCorp are 
efficient due to VenCorp’s situation.  However, an analysis of the comparisons 
between Vencorp’s situation and other TNSPs shows that there are no material 
differences which would support that exemption.  
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The Minister states that all investment decisions must pass the Regulatory Test – this 
applies to all other TNSPs, who, despite having passed the Regulatory test, also face 
ongoing optimisation risk on those assets.  
 
The Minister states that the composition of the VenCorp Board also acts to ensure 
efficiency; yet other TNSPs also have independent Boards.  The suggestion that the 
Board acts as “the forum in which the potentially conflicting interests of market 
participants and other stakeholders are independently assessed” could only provide 
more robust outcomes if the directors adopted a “sectoral interest” position – other 
statements indicate that the directors – like their counterparts in other TNSPs – are 
independent and act in accordance with Corporations Law.  In short, this “feature” 
does not represent a material point of distinction.  
 
The Minister states that some of VenCorp’s investment decisions involve contestable 
bids for providing the facilities/service. Since about 90% of the capital costs of 
augmentations of other TNSPs also involve contestable bids, this does not represent 
a material point of distinction.  Seeking contestable bids for the provision of new 
assets does not allow the other TNSPs to escape the scrutiny and risk of 
optimisation.  
 
Indeed, much of the practice of optimisation relates to whether the facility/service has 
been “over-specified” for the need, and the application of optimisation to other 
TNSPs has revolved around scrutiny of that aspect.  The specification of the 
facility/service is not contestable – it is a monopoly activity of Vencorp – as it is for 
other TNSPs.  
 
To use an analogy, a key focus of optimisation is to ascertain whether the TNSP 
specified a Rolls Royce, when a Falcon ute would (with the benefit of hindsight) have 
done the job.  VenCorp’s contestability arrangements do not guard against this – they 
merely ensure that conforming bids are obtained from a range of Rolls Royce 
dealers.  
 
It is accepted that both the Regulatory test process and Board review provide “at the 
time” scrutiny of VenCorp’s decisions – but the same processes apply to other 
TNSPs. 
 
In summary, there are no material differences which would provide a greater public 
benefit from VenCorp’s arrangement than those for other TNSPs.  
 
Of course, as a non-profit entity with negligible assets, VenCorp would seek to pass 
through to customers any loss of revenue resulting from an asset optimisation, 
whereas for other TNSPs this cost is borne by the owners, not the customers.  This is 
a potential public detriment which must be considered in the authorisation of this 
derogation.  
 
It should be noted that we do not have any data to suggest there is a case for 
optimisation of any particular assets – our position of one of ensuring that any 
quarantining of optimisation risk is taken into account in assessing this derogation 
application.  
 
Cost of capital during the regulatory period 
 
The Minister seeks a pass through arrangement in instances where the actual costs 
of augmentations exceed the present day estimates, which are based, inter alia, on 
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present day estimates of what the ACCC might determine as the appropriate cost of 
capital.  Thus, should the cost of capital in later years be higher than at present, the 
derogation seeks to pass that higher cost through to customers.  Given VenCorp’s 
financial structure, one can understand the Ministers desire for this.  
 
However, this is a treatment to which customers in jurisdictions regulated by the 
ACCC without such a derogation are not subjected.  In those jurisdictions the ACCC 
sets a fixed cost of capital applicable at the time of the reset, and which applies to all 
future investments within the reset period. If the cost of capital increases in the later 
years, it is the owner, and not the customer, who bears the cost burden.  This is a 
potential public detriment which must be considered in the authorisation of this 
derogation. 
 
Cost of capital beyond the regulatory period. 
 
It is apparent that VenCorp enters into long term (covering multiple regulatory 
periods) contracts with asset owners who successfully bid for that particular contract. 
Implicit in those bids is the owner’s cost of capital (at the time of the bid). 
 
Under this arrangement, the owner’s cost of capital is guaranteed for the life of the 
contract – across many regulatory periods.  When interest rates fall, the owners can 
re-finance and retain the “windfall” gain. 
 
In other jurisdictions where the ACCC redetermines the cost of capital each five 
years, reductions in interest rates are passed through to customers, not retained by 
the owner. This is particularly relevant due to the general trend of “tightening 
WACCs”, which reflect changes other than changes in interest rates. This is a 
potential public detriment which must be considered in the authorisation of this 
derogation. 
 
Duration for return of capital  
 
In the case of other TNSPs, the ACCC makes explicit decisions about the duration 
over which return of capital can be made by specifying the allowable life of assets 
and the allowable depreciation.  
 
In seeking pass through of all VenCorp’s costs the Minister is allowing either the 
asset owner or VenCorp to determine the life of assets and depreciation charge 
which are implicit in the long term contracts between VenCorp and the asset owner. 
 
Even though they are competitively sourced there is no guarantee that these 
contracts are more efficient in terms of asset life/depreciation charge than the 
regulated arrangements applicable in all other jurisdictions.  As no comparison has 
been made with the ACCC equivalent arrangements the asset owners may be 
obtaining, at the expense of customers, an accelerated depreciation over the length 
of the contract (which may well be much shorter than the asset lives which the ACCC 
allows for other asset owners). 
 
This is a potential public detriment which must be considered in the authorisation of 
this derogation.  For example, if VenCorp’s practice is to adopt a shorter asset life 
than that used by ACCC, transmission charges will be higher during this period.  This 
will create inter-generational equity issues which should be considered in assessing 
potential public detriment. 
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2. Independent Planner Model 
 
The Ministers application assumes that because VENCorp is not-for-profit and does 
not benefit from investment, that: 
 
? Investment will be efficient, and 
 
? Investment will consider non-network options. 
 
However, separating asset management and network planning functions may result 
in sub-optimal outcomes due to the lack of coordination.  As an example, when an 
asset needs to undergo major refurbishment (eg. due to age and condition), a TNSP 
with both functions, like Powerlink, will look at its future capacity requirements.  If that 
asset needs upgrading in the near future, both requirements are combined and the 
aged asset is replaced with one that will meet the new required capacity.  With a 
separate planner and asset owner/manager, the asset would be refurbished to 
achieve a ‘like for like’ performance and then upgraded later resulting is a less 
efficient solution.  This is a potential public detriment which must be considered in the 
authorisation of this derogation. 
 
Evidence shows that TNSPs with integrated planning and asset ownership will 
implement non-network solutions.  Powerlink has grid support arrangements in place 
with generation in North Queensland and is currently investigating grid support 
arrangements to assist in managing the “Tarong Limit”.   
 
This is not a distinction between the arrangements proposed in the derogation and 
the arrangements currently applicable in all other jurisdictions which delivers any 
greater public benefit than the arrangements in the National Electricity Code. 
 
3. Conclusion 
 
It is acknowledged that the existing arrangements in Victoria may need to remain in 
place for the time being although the potential public detriment of pass through 
arrangements for future network services should be addressed.  However, this 
derogation should not preempt the outcomes of policy reviews on the role of 
transmission in the NEM, and transmission planning and regulation models.  The 
NEM Ministers Forum is currently undertaking such a review.   
 
Given that the Parer review and Federal Minister MacFarlane have both proposed a 
single National Energy Regulator, any derogation that enshrines a special regulatory 
framework for the Victorian transmission sector does not make sense.   
 
Authorisation of this derogation should only be considered if it provides a material net 
public benefit and only on the basis of being an interim derogation pending the 
outcome of the current reviews. This will ensure that should it provide a public benefit 
relative to the code arrangements it is reassessed following any changes to the 
revenue regulation arrangements coming out of those reviews. 
 
  


