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Executive Summary

In its recent Draft Determination1 on ‘Network Pricing and market network service
providers’ the Australian Competition and Consumer Commission (ACCC) supported a
framework in which:

‘the transmission network should provide effective market signals for:

• Use of existing network facilities,
• Network augmentation or investment in alternatives in congested parts

of the network, and
• Location of generation, MNSPs and load in areas that do not increase

the congestion on network assets.’

Fundamental to this statement is that market participants are able to make their own
decisions regarding demand and supply options in response to market price signals.

The proposed Code changes are in direct opposition to the framework supported by the
ACCC. Rather, they demonstrate a pre-occupation with the allocation of responsibilities
for the central planning of networks, instead of extending the framework by which
market participants can respond to market price signals. Further, the allocation of
responsibilities proposed in the Code changes can only further serve to worsen the ability
of non-regulated options (whether demand, generation or market network service) to
compete effectively with regulated Network Service Providers.

The proposed Code changes should not be accepted in their current format. Rather, a
proper system of checks and balances needs to be introduced to ensure sufficient
safeguards so that reliability is maintained, but not in such a manner that ‘reliability
augmentations’ as proposed by regulated Network Service Providers pre-empt non-
regulated options; rather, reliability augmentations as proposed by regulated Network
Service Providers should only proceed when market failure occurs.   TransÉnergie
strongly recommends revisions to the proposed Code changes to ensure that the Code
delivers public benefits through efficient utilization of and investment in network assets,
as well as optimal electricity production and consumption decisions.

                                                                
1 ‘Network pricing and market network service providers’, Draft Determination, 12 December 2000
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1.0 Introduction
In October 2000 the National Electricity Code Administrator (NECA) published a
package of draft National Electricity Code (the Code) change proposals titled Network
and Distributed Resources Package. The Code change proposals were a continuation of a
consultation initiated in May 2000. TransEnergie Australia (TransÉnergie) made
submissions to both the May and October 2000 NECA consultations. The Code Change
Panel’s recommendations were submitted to the Australian Competition and Consumer
Commission (ACCC), and are the subject of this present consultation.

TransEnergie considers that the important concerns that were raised in both its June and
November submissions to NECA have still not been adequately addressed. These
concerns included:
• that the proposed changes to the roles and responsibilities of Network Service

Providers (NSPs), the Inter-regional Planning Committee (IRPC) and the Australian
Competition and Consumer Commission (ACCC) do not provide sufficient checks
and balances in the form of conflict of interest safeguards,

• that the proposed Code changes were aimed at facilitating regulated network
investments through making the proponent NSP responsible to manage the
consultation process for that investment:
•  to the potential detriment of non-regulated  investments (i.e. generation, demand

side and market network service), and
• a pre-occupation with the allocation of responsibilities for the central planning of

networks, rather than extending the framework for introducing additional
competition (which would reduce the central planning role) in the provision of
network services.

The Code changes submitted to the ACCC demonstrate a pre-occupation with mitigating
the investment risks of NSPs, rather than a focus on the rights of the market participants
on whose behalf the NSPs are supposedly making the investment.  TransEnergie
therefore considers that many of the comments in its June 2000 and November 2000
submissions to NECA still apply to the present ACCC consultation, and refers the ACCC
to those submissions. TransEnergie has also put together additional comments on the
revised set of Code changes.

The latest revision of the Code changes appears to have taken into account few (if any) of
the comments provided in TransÉnergie’s June and November 2000 submissions. In fact,
TransÉnergie notes at least one instance where the present set of Code changes only
further serve to exacerbate conflict of interest concerns that TransÉnergie had previously
identified. In particular, where TransÉnergie objected to the IRPC determining the
justification of a reliability augmentation (based on the fact that NSP representatives are
on the IRPC and therefore have a conflict of interest), this responsibility has been
removed from the IRPC and given solely to the proponent NSP!

Appendix 1 of this submission presents clause by clause comments on the proposed Code
changes.
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2.0 Framework for Regulated Network Investments
The Code changes recommend that regulated network investments should proceed under
one of the following categories:

• a reliability augmentation,
• a funded augmentation, and
• ‘non-reliability’ augmentations ie neither a reliability or a funded augmentation.

Each of these categories will be considered in turn.

2.1 Reliability Augmentations
Reliability augmentations are augmentations that may not pass the market benefits test as
set out in the regulatory test, but are necessitated by a failure to meet the minimum
network performance requirements set out in Schedule 5.1 of the Code or in the relevant
legislation or regulations of a participating jurisdiction.

In its November 2000 submission, TransÉnergie pointed out that:

“..reliability levels can be maintained through non-regulated investments in
response to competitive market locational price signals. TransEnergie endorses
the reliability augmentation category only as an option when the competitive
market has not delivered an alternative i.e. market failure has occurred.
Therefore a reliability augmentation should be the option of last resort.”

TransÉnergie believes that this comment and the remainder of the comments on this
subject from its November 2000 submission to NECA still apply to the latest proposed
Code changes. Even though guidelines for the determination of reliability augmentations
are determined by the IRPC, the responsibility is left with the NSPs to provide
information and justify that the augmentation fits within these guidelines – this is not
acceptable. Safeguards should be in place to ensure that so called reliability based
regulated network investments, paid for by market participants, do not pre-empt non-
regulated investments whether demand side, generation and market network service
options.  Sufficient safeguards need to be introduced to prevent NSPs classifying all
augmentations as reliability augmentations.

In its November 2000 submission TransÉnergie identified a potential conflict of interest
where the IRPC determined whether a proposed new small or new large network asset
was a reliability augmentation. The latest revision of the proposed Code changes has
removed this responsibility from the IRPC but, rather than giving the responsibility to an
independent third party (as proposed by TransÉnergie), the responsibility has been given
to the NSPs themselves! Such an approach only serves to further exacerbate the conflict
of interest. TransÉnergie reinforces its views expressed in its November 2000 submission
that such a decision needs to be made by an independent third party with no commercial
interest in the outcome of the decision. This is clearly not the applicant NSP.



TransÉnergie Australia

9

2.2 Funded Network Augmentations
The comments made by TransÉnergie in its November 2000 submission are still
applicable to the new revision of the Code.

In particular, it was pointed out that:

“… as the Code stands the fundamental problem with funded augmentations is
that unless the augmentation is ‘controllable’, the sponsors of funded
augmentations are not able to receive financial transmission rights (FTRs) tied to
their investment. In the absence of FTRs it unlikely that many (if any) funded
augmentations will proceed. NECA therefore needs to develop a framework for
FTRs as a matter of priority so that funded augmentations can proceed. “

2.3 Non-reliability Network Augmentations
Non-reliability augmentations are those that do not fall into either of the other two
categories. Such augmentations are required to undergo the market benefits test.

Before a non-reliability network augmentation can proceed the Code requires a
consultation process under which estimates of the net market benefits associated with the
proposed augmentation are developed. Assuming that the augmentation is ‘justified’
under the Code, the costs of the augmentation are allocated to market participants and the
augmentation proceeds.

3.0 Roles and Responsibilities
The proposed Code changes allocate to different parties the role of defining certain
criteria/guidelines and the responsibility to determine whether individual augmentations
fall within particular categories.  In defining these roles and responsibilities it is
important to ensure that sufficient checks and balances are incorporated to eliminate
conflict of interest concerns. TransEnergie’s June and November 2000 submissions
addressed conflict of interest issues in some detail.

In their present format the Code changes do not sufficiently eliminate conflict of interest
concerns.

3.1 Guidelines for Material Impacts on Other Networks
The Code changes proposed by NECA in October 2000 required the IRPC to draw up
guidelines to determine whether a proposed network augmentation had a material impact
on other networks. The present Code changes also contain this proposal.

TransEnergie is concerned that the IRPC itself consists of the jurisdictional planning
bodies, and that most of these bodies are themselves likely to be proponent NSPs for
regulated augmentations. Therefore it is somewhat difficult to understand how inviting
the IRPC to draw up the abovementioned guidelines improves the proposed framework at
all. An independent third party should be required to draw up the guidelines.
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In addition, the proposed Code changes require the proponent NSP to use these
guidelines to determine the material impacts. This allows the proponent NSP to be
selective in its use of information in the determination of material impacts. As the
proponent NSP has a commercial interest in the outcome, there is an obvious conflict of
interest.

3.2 Guidelines for Projects Justified on Reliability Grounds
The Code changes require that the IRPC draw up guidelines for the type of projects that
should be justified on reliability grounds.

TransEnergie is concerned that the streamlined approval process for reliability
augmentations, and the fact that the IRPC consists of mainly NSPs, does not provide
sufficient independence for the determination of the reliability criteria. NSPs cannot be
simultaneously the judge, jury and executioner in this process. An unbiased independent
third party should determine the reliability criteria.

Further, NECA’s October 2000 proposal allocated the responsibility for determining
whether a proposed augmentation was a reliability augmentation with the IRPC. In its
November 2000 submission TransÉnergie pointed out that the IRPC consisted mainly of
NSPs and as such the IRPC had a conflict of interest. TransÉnergie’s comments appear to
have not been heeded and in fact the proposed Code changes only further exacerbate the
problem by allowing the proponent NSP to make this decision. Once again, as the
proponent NSP has a commercial interest in the outcome, this represents a conflict of
interest.

3.3 Economic Assessment of Projects
As in the October 2000 Code changes, the present Code changes remove responsibility
from NEMMCO and the IRPC for undertaking the economic assessment of projects. This
responsibility has been given to the proponent NSP. TransÉnergie’s comments in its
November 2000 submission regarding conflict of interest therefore still apply.

In particular, TransÉnergie re-iterates that the integrity of the assessment can only be
maintained if the economic assessment is performed by an independent third party, and
not the proponent NSP, who has a commercial interest in the outcome.

In its November 2000 submission TransÉnergie pointed out that the proponent TNSP
should perform its own internal economic assessment of the project, and that:

“It is entirely appropriate that the proponent TNSP perform such an internal
economic assessment. However, it is also entirely appropriate that an external
economic assessment should be performed, and it is the integrity of this external
economic assessment that needs to be maintained. “
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3.4 Regulatory Approval of Projects

3.4.1 Intra versus Inter Regional Projects
The Code presently sets out two approval processes for regulated network investments,
depending on whether the investment is for an intra or inter regional investment. For
intra-regional investments the proponent NSP determines whether the investment
satisfies the regulatory test, and this decision is later (up to 5 years later) reviewed by the
ACCC at the regulatory review. On the other hand the IRPC and then the ACCC review
whether an inter-regional investment satisfies the regulatory test before the investment
proceeds.

The proposed framework for the regulatory approval of new projects is the same in the
new revision as in NECA’s October 2000 proposal. Therefore, the comments in
TransÉnergie’s November 2000 submission still apply. In particular, TransÉnergie
argued that:

“In TransÉnergie’s view the reverse proposal is more consistent with market-
oriented outcomes and the National Electricity Code objectives i.e the regulatory
review should occur before the investment proceeds. Accordingly, the Code
changes should be rejected in favour of changes that modify the framework for
intra-regional network augmentations to that of the present framework for inter-
regional network augmentations. That is, an economic assessment should be
performed by an independent third party before the investment proceeds. “

3.4.2 Economic Assessment of Projects
The revised Code changes require an NSP to apply to the ACCC only where the
investment is a large network asset that is not a reliability augmentation and only
following one “round” of the dispute process when ‘valid ‘ submissions which are not
‘frivolous or vexatious’ have been received. It is unacceptable that the NSP should make
the decision regarding whether submissions are ‘valid’ or ‘frivolous or vexatious’.  The
vagueness of the definition of ‘valid, frivolous or vexatious’ provides a convenient ‘out’
for a proponent NSP not wishing to apply to the ACCC for the application of the
regulatory test.

In its November 2000 submission TransÉnergie stressed that:

“The ACCC should be required to perform an external economic assessment of
both intra-regional and inter-regional network investments before the NSP is
permitted to proceed with an investment, irrespective of whether the NSP has
received submissions. The ACCC economic assessment of the project should be
based on the internal economic assessment already performed by the proponent
NSP. “
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The ACCC should be required to perform an external economic assessment of all large
network assets, irrespective of whether they are reliability augmentations. This
assessment establishes the appropriate checks and balances on the approvals process.

4.0 Miscellaneous
This section briefly highlights other areas of concern with the proposed Code changes.

4.1 Alternatives to Network Augmentation
Many of the proposed Code changes identify generation or demand-side alternatives that
need to be considered, but do not specify that the proponent NSP investigate market
network service options. These clauses have been identified in Appendix 1.

4.2 Small and Large Assets
While a simplified approvals process may be acceptable for reliability augmentations, it
will be paramount to ensure that reliability augmentations are progressed by the applicant
as the option of last resort only when market failure has occurred. This approach
recognizes that the competitive market can (and does) provide solutions to reliability
problems.

TransÉnergie is concerned about the definition of a ‘new small network asset’ in the
Code changes. The proposed framework is open to misuse, whereby a proponent NSP
can effectively break a new large network asset into a number of new small network
assets and therefore avoid the longer consultation process for a new large network asset.
Appendix 1 suggests that:

(i) The NSP should be required to provide a statement that the small network
asset on its own (independent of other projects) solves the identified constraint
or network limitation.

(ii) That the small network asset is not intended to provide augmentation or
increased capacity to other new small network assets.

4.3 Market Network Services
The discussion on the Code changes states that the Code changes relate to ‘regulated
network investments’. However, except for clauses 5.6.2 and 5.6.6B, it is not clear from
the  Code changes themselves that they do not apply to market network services. The
Code changes for the remainder of the clauses need an additional clause specifically
stating that they do not apply to market network services. It is also noted that  the need
for technical coordination of market network services appears to have been removed.
This is inappropriate, and needs to be picked up elsewhere.

4.4 Technical Coordination
Network augmentations in one region can have significant impact in non-adjoining
regions.  There is a need for technical coordination to ensure that these impacts are
identified and adverse impacts mitigated against. The Code changes appear to give the
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proponents the discretion as to whether proposals are referred to the IRPC for such
technical coordination; this is inappropriate.

4.5 Dispute Resolution
The Code changes attempt to set out specific periods within which disputes have to be
resolved. These specific periods may be insufficient given the size or complexity of a
particular project. Further, the specific periods always begin from the date that the
summary of the connection application is posted on the NEMMCO website. There
appears to be no real requirement for notification to Code Participants that the summary
has been posted, and therefore it is possible that interested parties may not know about
the application until it is “too late”.

TransÉnergie also believes that as much information as possible should be posted on the
NEMMCO website. It is insufficient to have only a summary of the application available,
from which interested parties are expected to make informed submissions within a very
tight time frame.

5.0 Recommendations and Conclusions
In its November 2000 submission TransÉnergie presented a number of conclusions and
recommendations. The proposed Code revisions have not substantially changed the
framework from that proposed in October 2000, and consequently TransÉnergie’s
conclusions and recommendations are reiterated here, along with additional comments
specific to the latest set of Code changes.

Conclusions:
• NSPs should be required to investigate generation, demand side and market

network service provider options before proposing a network augmentation,
whether it be a reliability or non-reliability augmentation.

• NSPs should not be given the authority to make investment decisions on behalf of
market participants.

• NSPs should not be permitted to make regulated investment decisions that pre-
empt non-regulated investments.

• NSPs should not be permitted to transfer the commercial risks associated with
centrally planned regulated network services to market participants.

• Market participants should not lose their right to make their own investment
decisions and to manage their own commercial interests.

Recommendations:
• The Code changes should not be approved in their present format.
• Reliability augmentations should have a streamlined approval process, only on the

condition that reliability augmentations:
•  are augmentations of last resort,
•  do not pre-empt non-regulated options, and
• are largely intra-regional in nature.
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• Only reliability augmentations should have a streamlined dispute resolution
process; the approval process for other augmentations should not be streamlined.

• An independent third party (with no commercial interest in the outcome) should
be required to determine whether an augmentation:
• is a reliability augmentation,
• has a material inter-regional impact, and
• satisfies the regulatory test.

• The regulatory test should be re-applied to an augmentation when it first goes into
service.

• The proponent NSP should be required to allocate costs to particular market
participants before approval is achieved for the augmentation to proceed. If
disputes arise in regard to a particular augmentation, all such disputes need to be
resolved before the augmentation receives approval.

• Reliability augmentations should be required to be put out to competitive tender.
• NECA should develop a framework for financial transmission rights as a matter

of priority so that funded augmentations are a viable option.
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Appendix 1

Review of Proposed Code Changes

This Appendix contains a brief commentary on the proposed Code changes on a Clause
by Clause basis.

General
The proposed code changes often use the term “inter-network”. TransÉnergie believes
that this term should be replaced with “inter-regional”.

Clause 5.6.2(d):
Clause 5.6.2 (d) states that the Annual Planning Report is to comprise a 10 year planning
period for transmission networks. However, Clause 5.6.2A(b)(3) only requires a forecast
going out for 5 years. Why is there a mismatch in these periods ?

Clause 5.6.2(e):
Clause 5.6.2(e) assumes that limitations are to be met with augmentation of the network
or modification to connection facilities. This should be expanded to ensure generation,
demand-side and market network service options are also considered. This clause seems
to automatically assume that network augmentation works are required.

Clause 5.6.2A:
Include a definition clause, identical to Clause 5.6.2(a1) identifying that this clause does
not apply to Market Network Service Providers.

Clause 5.6.2A(b)(4):
The following modifications should be made:

• The text ‘for all proposed network augmentations’ should be modified to read ‘for all
proposed network augmentations in the planning horizon’.

• Add a new clause (ii) to read:
‘Whether it is proposed as a small or large network augmentation’.

• Replace “demand side and generation options” in Clause 5.6.2A(b)(4)(iii) with
“demand side, generation and Market Network Service options”

Clause 5.6.2A(b)(5)(ii):
This clause requires an augmentation technical report ‘if and only if the asset is
reasonably likely to have a material inter-network impact’. TransEnergie considers that
such a report should be required for inter-regional, rather than inter-network, impacts.
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Clause 5.6.2A(b)(5):
Add an item (iv) that requires the TNSP to confirm that the small network asset on its
own solves the issue raised in Clause 5.6.2A(b)(4)(ii) in its entirety and if not, the actual
effect expected on the issue identified in Clause 5.6.2A(b)(4)(ii). This would help to
ensure that a large network asset is not developed as  a number of small network assets.

Clause 5.6.2A(b)(5)(iii):
To permit the proponent NSP to rule whether a project satisfies the regulatory test is a
conflict of interest. The ACCC should be required to rule on this matter.

Clauses 5.6.3(a)(3):
The requirement of the IRPC to ‘assess’ all interconnectors has been removed, and
replaced by the need to undertake a ‘review’ as per Clause 5.6.3(a)(2). The difference
between ‘assess’ and ‘review’ needs to be clarified. TransÉnergie believes that all
regulated interconnectors should be assessed in detail by an independent third party.

Clauses 5.6.3(a)(4):
The requirement for the IRPC to advise NEMMCO on the requirements for MNSPs has
been removed. This requirement does not appear to have been taken up elsewhere in the
Code.

Clause 5.6.3(a)(5):
The IRPC is only required to publish criteria for determining whether a network
augmentation is a reliability augmentation. TransÉnergie believes that these guidelines
should be used by a third party, such as the ACCC, to determine a reliability
augmentation, rather than being used by the party with a financial interest in the decision.
Note also that given the IRPC consists only of Network Service Providers with an interest
in regulated network developments, the IRPC has a conflict of interest.

Clause 5.6.3(j):
A review by the IRPC is only performed following a written request. Both the applicant
NSP and any interested party should be able to submit such a written request.  Refer also
to comments on Clause 5.6.3(a)(3).

Clause 5.6.3(l):
Refer to comments on Clause 5.6.3(a)(5).

Clauses 5.6.3(i) & (l):
What is the difference between ‘guidelines’ and ‘criteria’?

Clause 5.6.5(a):
The IRPC should not have the authority to determine ‘appropriate’ interested parties. The
text of this clause should be modified from ‘ ………and interested parties as it considers
appropriate’ to read ‘…….and interested parties’.
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Clause 5.6.5(e)(2):
This clause requires the IRPC to ‘develop and publish a program for the periodic review
of options for the removal or reduction of each network constraint’. However, it is hoped
that the IRPC will at the same time recognize that there is not the automatic assumption
that network constraints needs to be removed simply ‘because they are there’. Network
constraints should only be removed if they produce sufficient benefits that the proposed
augmentation satisfies the regulatory test.

Clause 5.6.5(f):
This clause has been deleted. Removing this clause removes the requirement of the IRPC
or third party to consult with NSPs, code participants and interested parties in relation to
augmentation options available. TransÉnergie believes that the removal of this clause is
not appropriate.

Clause 5.6.5(g):
This clause has been deleted. However, the need for the regulatory test to be applied on
the basis that all transmission systems are to be planned and operated as if they form a
single transmission system needs to be picked up elsewhere.  TransÉnergie believes this
role should be taken on by the ACCC, or other third party without conflict of interest.

Clause 5.6.5(h):
This clause has been deleted. TransÉnergie believes that there is still a need for a relevant
third party to publish its methodology and any alternatives to augmentations considered.

Clause 5.6.5(j):
This clause has been deleted. TransÉnergie believes that the function of determining
whether an augmentation is justified or not justified should be taken on by a third party
without conflict of interest, such as the ACCC. Refer comments Clause 5.6.3 (a)(5).

Clause 5.6.5(k):
This clause has been deleted. Refer to comments Clause 5.6.5(j). This is the only part of
the Code that identifies the investigation of market network service options in the
justification of the augmentation.

Clause 5.6.5 (l):
This clause has been deleted. Refer to comments Clause 5.6.5(j).

Clause 5.6.5A:
This clause should include the requirement for the ACCC to determine whether an
augmentation satisfies the regulatory test and is therefore justified.

While there may be an obligation imposed by jurisdictional authorities on Network
Service Providers to meet relevant legislation and regulations, it needs to be taken into
account that competitive mechanisms may provide solution options. That a Network
Service Provider has an obligation should only mean that the Network Service Provider
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steps in as the provider of last resort should a market failure occur. In no situation should
a Network Service Provider be permitted to pre-empt competitive market solutions with a
regulated option.

Clause 5.6.6:
It is not clear how (if at all) this clause applies to Market Network Services. Perhaps this
clause should have a clause similar to 5.6.2(a1) to specify that this clause does not apply
to Market Network Service Providers.

Clause 5.6.6(b)(1):
Replace “not limited to demand side and generation options” with “not limited to demand
side, generation and market network service options”.

Clause 5.6.6(b)(4):
TransÉnergie re-iterates that all augmentations should undergo an augmentation technical
report. Refer to comments Clause 5.6.3(a)(3).

Clause 5.6.6(a)(5):
This clause puts the power of justifying both the regulatory test and justification for
reliability augmentation in the hands of the applicant or NSP. TransÉnergie believes that
this is not appropriate. Refer comments on Clauses 5.6.2A(b)(5)(iii) and 5.6.3(a)(5).

Clause 5.6.6 (c):
The Clause does not specify the party responsible for notifying the interested parties that
the application notice has been lodged and that the notice is available on the website.

Also, in order to dispute the contents, assumptions, findings or recommendations of the
application notice sufficient information needs to be available to market participants to
analyse the impacts of the new large network asset. The NSP should be required to make
this information available in a form that facilitates such an analysis.

Clause 5.6.6 (d):
The proposed time frame may not be sufficient for the proper analysis that may be
required to form the basis of a dispute of the contents of the application notice, especially
as there appears to be no formal notification to the interested parties that the application
has been lodged (refer comments Clause 5.6.6(c)). An interested party may not become
aware of the application notice until sometime after it is posted and therefore will be
disadvantaged by having less time to respond.

Clause 5.6.6(e):
The following comments apply:

• It should not be up to the applicant to determine which submissions are ‘valid’.
• The text ‘The applicant must use its best endeavours to hold meetings….’ should be

changed to  ‘The applicant must hold meetings…..’.
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• How will market participants know that ‘a meeting has been requested by 2 or more
interested parties’ ?

• It should not be up to the applicant to decide whether ‘it is desirable or necessary to
hold any such meetings’. The applicant has a conflict of interest.

Clause 5.6.6(f):
The applicant should not be permitted to simply “summarise” the submissions received;
this could  lead to incorrect para phrasing. The text “summarise the submissions
received” should be replaced with “publish the submissions received”.

Clause 5.6.6(h):
Given that whether an augmentation is a reliability augmentation is determined by the
applicant, this should also be able to be disputed. In addition, interested parties should be
able to dispute the appropriateness or accuracy of the information used in the
determination of a reliability augmentation or in the regulatory test.

NSPs should be required to individually notify those parties they have identified as being
affected. The time period within which Disputes are required to be notified should not
start until all such parties have been notified.

Clause 5.6.6(i)(5):
TransEnergie agrees that the DRP should not have the power to determine whether an
asset satisfies the regulatory test, only if the decision regarding the regulatory test is made
by an independent third party, and not the applicant NSP.

Clause 5.6.6(i)(6):
What is the definition of a ‘frivolous matter’?

Clause 5.6.6(i)(7):
An affected party should not be able to be barred from further participation in the dispute
resolution process.

Clause 5.6.6  (l):
Code Participants should be able to dispute whether a new large network asset satisfies
the regulatory test even if the new large network asset is a reliability augmentation. This
is particularly appropriate given that the applicant makes the decision regarding whether
the regulatory test is satisfied.

Clause 5.6.6 (m):
An independent party (i.e. the  ACCC) is only brought in at this stage, following one
“round” of the dispute process. TransÉnergie is of the view that the independent third
part should be brought in at the start of the process as per comments  on Clause
5.6.2A(b)(5)(iii) and 5.6.3(a)(5).
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Clause 5.6.6(n):
TransÉnergie believes that it should be mandatory for the applicant to apply to the ACCC
for a decision on whether the new large network asset is a reliability augmentation and/or
satisfies the regulatory test.

Clause 5.6.6(o):
The ACCC should be permitted to use any information that it considers relevant in
determining whether the new large network asset satisfies the regulatory test.

Clause 5.6.6(p):
This clause requires the ACCC to determine whether a new large network asset satisfies
the regulatory test within a 90-day period. However, whether an asset satisfies the
regulatory test may depend on whether non-regulated options materialize. The ACCC
should be given the opportunity to wait to ensure that non-regulated options are not pre-
empted by a regulated option. The ACCC should be only be required to arrive at a
decision within a specified period for a reliability augmentation.

Clause 5.6.6(q):
Permitting the ACCC determination of whether an asset satisfies the regulatory test to
apply to the end of the regulatory control period protects the NSP from competitive
market forces. The ACCC should also be obliged to re-assess whether a network
investment satisfies the regulatory test when that investment goes into service, rather than
waiting until the end of the regulatory control period.

Clause 5.6.6 (Deleted):
This clause details the process to be followed for a market network service that is an
interconnection. Given that it has been deleted, what is the replacement process?

Clause 5.6.6A:
What provisions are in place to prevent a Network Service Provider developing a large
network augmentation as a series of small network augmentations?

Refer also to the Comments for Clause 5.6.6 to identify whether the clause applies to
Market Network Service Providers.

Clause 5.6.6A(a), (c) and (d):
A formal process should be specified for the TNSP to notify interested or affected parties
immediately on the publication of the Annual Planning Report. The consultation process
should be better defined. Otherwise, some interested parties may be disadvantaged by the
time limits in this clause. Refer to comments per Clause 5.6.6(c).

Clause 5.6.6B(b)(3):
This clause highlights the possibility of a funded augmentation not receiving the ‘consent
to proceed with construction from all networks immediately connected to the network in
which it is proposed to construct the funded augmentation’. It is not clear whether the
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IRPC technical report is the mechanism whereby such consent is achieved, or whether
another mechanism is required. This process needs to be clarified eg:
• under what conditions can an NSP withhold such consent ?
• how is such consent achieved ?

Clause 5.6.6B(c):
Why must the applicant only publish a summary? This may not provide sufficient
information for an interested part to make a reasonable decision. The requirement should
be for the full report to be published.

Reliability Augmentation Definition:
This definition should clarify that the augmentation meets the guidelines of the IRPC and
is deemed so by the independent third party (i.e. the ACCC).

New Small Network Asset:
This definition should include an item (d) which ensures that the small network asset is
not simply a large network asset broken down into a number of small network assets. For
example: “(d) is not intended to provide additional capacity or augmentation to allow the
connection of another new large or small network asset.”


