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TRANSGRID SUBMISSIONS ON PROPOSED CODE CHANGES
FOR STREAMLINING THE PROCESS FOR DETERMINING THE

BENEFICIARIES OF NEW REGULATED INVESTMENTS

I Introduction

TransGrid made written submissions to the National Electricity Code Administrator
("NECA") dated 17 November 2000 (the "original submissions") on the Network and
Distributed Resources Package NECA and te Code Change Panel released in October
2000.  While TransGrid supported the concept incorporated into the proposed changes
that there should be different planning processes for different classes of augmentations,
it did not support the proposed changes to the Code on a number of grounds set out in
the original submissions.

Some of those issues have been addressed in the most recent amendments to the
Code on this issue, which NECA has submitted to the Australian Competition &
Consumer Commission (ACCC) (the "Proposed Changes").  For example:

(a) the provisions relating to the identification of beneficiaries of investment and the
allocation of investment costs to the beneficiaries have been deleted;

(b) the Inter-Regional Planning Committee's ("IRPC") role under the proposed Code
changes has been restricted.  Under the amended proposals the IRPC is not to
be regarded as NEMMCO's agent, nor is it able to decide whether a proposed
augmentation is a reliability augmentation under the new network planning
process;

(c) Code Participants are not able to dispute the decision of a Transmission
Network Service Provider ("TNSP") to construct a New Small Network Asset or a
Funded Augmentation; and

(d) transitional provisions between the current and proposed network planning
processes have been introduced.

As a result of these changes, TransGrid considers that the Proposed Changes are an
improvement on the previous Code changes proposed by NECA.  However, TransGrid
considers that there are still a number of key areas of uncertainty in the proposed
network planning process which should be addressed before the Proposed Changes
are authorised in order to decrease the potential for disputes once the changes to the
Code are authorised.

As a result, TransGrid considers that the Proposed Changes are not in a form suitable
for authorisation.  TransGrid is concerned that the issues outstanding are such that they
will be hard to resolve in the course of the ACCC's consideration of the proposed
changes.

II The Annual Planning Review

The procedure for the Annual Planning Review has been substantially changed in the
latest Code changes.  While TransGrid understands that many of the obligations that it
currently has under clause 5.6.2 have now been incorporated into other parts of the
network planning process, it is concerned that clause 5.6.2 does not make it clear
exactly what the extent of a TNSP’s obligations under clause 5.6.2 are.  For example, it
is not clear how a TNSP uses the information collected under clause 5.6.2(e) and how
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the needs analysis it must undertake under clause 5.6.2(e) relates to the Annual
Planning Review.

In particular, it is not apparent how a TNSP proceeds under clause 5.6.2 once it has
notified affected Code Participants under clause 5.6.2(e).

III Relationship of Planning and Construction

TransGrid notes that at present, the Proposed Changes do not deal with the basis on
which a TNSP may construct assets after the conclusion of the planning process.  As a
result, it is not clear how the planning process relates to construction.  For example, it is
not clear how soon after the completion of the planning process a TNSP must start
construction on a project (and what steps must actually be taken by the TNSP) to avoid
the need to consult again on the same project.

IV The Concept of Ranking

In its original submissions, TransGrid expressed its concern that several of the
proposed new clauses appeared to include obligations to undertake analysis or provide
information to reflect a summarised extract of the regulatory test.  Not only would this
cause difficulties if the regulatory test were changed but also appears to force Network
Service Providers to rank options in accordance with part (a) of the regulatory test
instead of allowing them to use part (a) or part (b).

For example, draft clause 5.6.2(f)(5)(iii) asked Network Service Providers for:

"an explanation of the ranking of reasonable options to the project based on the
economic cost effectiveness of each such reasonable option to meet the
constraint or inability to meet network performance requirements set out in
Schedule 5.1"

This problem has been addressed in the most recent changes to the Code by deleting
any reference to ranking options based on economic cost effectiveness.  Unfortunately,
the new provisions for ranking of reasonable options (clause 5.6.2A(b)(5) for a New
Small Network Assets and clause 5.6.6(b)(3) for a New Large Network Asset) do not
specify what the criteria should be for ranking the different options.  In the absence of a
specified test, it is not possible for a Network Services Provider to determine whether it
is intended to solely apply the regulatory test or whether it is required to take into
account other factors as well.  This is particularly problematic with respect to New Large
Network Assets because one of the grounds of dispute is with respect to possible
network alternatives and their ranking under clause 5.6.6(b)(3).

TransGrid submits that the provisions should be amended so that they refer specifically
to the regulatory test.  For example, the clause could be amended to require " an
explanation of the ranking of reasonable options to the project in accordance with the
requirements of the regulatory test".

V Accountability for the Content of IRPC Guidelines

TransGrid expressed concerns in its original submissions that the IRPC had been given
the responsibility of developing guidelines which would be used to determine a number
of potentially contentious matters, such as whether a proposed asset was a "reliability
augmentation" or had a "material inter-network impact" without any indication in the
Code as to what the content and aim of those guidelines should be (clause 5.6.3(i) and
(l)).  TransGrid is very disappointed that this issue has not been addressed in the
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Proposed Changes.

This results in considerable uncertainty for Network Service Providers as to what the
content of these guidelines may be.  In addition, there does not appear to be any
restriction on the IRPC changing the guidelines as often as it wishes, making it more
difficult for Network Service Providers to engage in long term network planning with any
certainty as to the eligibility criteria which proposed assets will have to meet.

TransGrid submits that the proposed Code changes should be amended to include a
rule or set of principles for each set of guidelines, thereby increasing the transparency of
the guideline development process and the IRPC's accountability for developing
appropriate guidelines.  The Code should also be amended so that once the guidelines
have been published they can only be changed in accordance with the Code
consultation procedures.

The Code also needs to include transitional provisions to address how augmentations
which are in the process of being considered are treated if the guidelines change.

VI Transitional Arrangements

The Transitional Arrangements are contained in clause 5.6.2(a)(ii) of the Code, and in
the definitions of new small network asset and new large network asset.  Together the
effect of these provisions is that the new network planning regime will only apply to
network assets, "on which work commences " after 1 July 2000.

While TransGrid is pleased that the need for transitional provisions has been
recognised, it considers that there are three problems with the current provisions:

(a) they disregard the fact that until certain actions have been taken under the new
planning procedures, such as the IRPC developing guidelines to define a
"reliability augmentation" and "material inter-network impact" the new planning
provisions are not fully effective;

(b) it is unclear exactly what the phrase "on which work commences" means (for
example, whether it refers to actual construction or simply inclusion in the
Annual Planning Review under clause 5.6.2) making it impossible for TNSPs to
actually know what procedure they should be following; and

(c) it appears that the transitional provisions will have a retrospective impact
applying to assets on which "work has commenced" since 1 July 2000.

TransGrid considers that the underlying principle of the transitional provisions should be
that any proposal commenced under the current network planning procedure in the
Code should proceed to completion under that process.  Further, given that TNSPs will
be unable to comply with their obligations under the Code (see clauses 5.6.2A(b)(4)(iv),
5.6.6(b)(4) and (5)) until the IRPC publishes its guidelines under clause 5.6.3(i) and (k),
the new planning process cannot come into force until those guidelines have been
published.

VII Definition of Augmentation

TransGrid is concerned that the Proposed Changes reinforce a difficulty in the Code
relating to the manner in which Network Service Providers consider "non-network"
augmentation as part of the planning process.

At present, the code defines an "augmentation" as:
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"Works required to enlarge a network or increase the capacity of a
network to distribute active energy"

On the basis of this current wording, it is not clear that non-network options for
addressing a constraint which do not affect the capacity of a network are, in fact, an
"augmentation".  For example, distributed generation or demand side management may
be used to address localised difficulties with a network meeting peak demand.

However, as neither of these options enlarges a network or increases network capacity,
on the strict wording of the definition, they would not constitute an "augmentation".  This
difficulty is increased by referring to augmentation of "networks".  Again, it is unclear
how non-network solutions fit into this process.

TransGrid notes that it does not believe that this was the intention of the Code and also
notes that it has conducted its network planning on the basis that non-network options
should be considered as part of the network planning process.

TransGrid believes these matters should be clarified.

VIII The Dispute Procedures for New Large Network Assets

TransGrid remains concerned that, under the proposed changes to the Code, it alone is
accountable under the Code for providing a prescribed level of network performance,
but does not have the necessary ability with respect to applications for New Large
Network Assets to make the final decision about whether, and in what form, a proposed
augmentation proceeds to the construction stage.  As a result, it is crucial that any
dispute resolution process incorporated into the network planning process for New
Large Network Assets is:

(a) necessary,
(b) easy to understand and use,
(b) provides a fair, efficient and timely dispute resolution mechanism.

The Grounds of Dispute

Clause 5.6.6 of the Code sets out the planning procedure for New Large Network
Assets.  It includes two separate opportunities for disputes to be raised concerning the
network augmentations.  Both of these allow a Code Participant or interested party to
raise a dispute related to the new large network assets satisfying the regulatory test.

The first stage set out in clause 5.6.6(h) of the Code states

“(h) Code Participants and interested parties may dispute the contents,
assumptions, findings or recommendations of the final report prepared
under clause 5.6.6(f) with respect to:

(1) possible network alternatives considered and their ranking under
clause 5.6.6(b)(3);

(2) whether the new large network asset will have a material inter-
network impact; and

(3) the basis on which the applicant has assessed that the new large
network asset satisfies the regulatory test…”

The second stage is set out in clause 5.6.6(l).  A Code Participant or interested party
may raise a dispute under clause 5.6.6(l) regardless of whether a dispute was raised by
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any party under clause 5.6.6(h).  Clause 5.6.6(l) states:

Code Participants and interested parties may dispute the finding in a final report
prepared in accordance with clause 5.6.6(j), or if no dispute is raised under
clause 5.6.6(h), a final report prepared in accordance with clause 5.6.6(f) that
the new large network asset satisfies the regulatory test, provided the new large
network asset is not a reliability augmentation.

TransGrid submits that clause 5.6.6(h)(3) inadvertently allows Code Participants and
interested parties to raise a dispute whether the proposed new large network asset
satisfies the regulatory test.

By allowing the Dispute Resolution Panel (DRP) to judge the validity of the assumptions
on which the applicant decided whether the proposed asset satisfied the regulatory test,
or the basis on which the applicant has assessed whether the asset satisfies the
regulatory test, this provision gives the DRP the power to determine what the inputs
should be that are used to decide whether the proposed asset satisfies the regulatory
test.  As the question of whether an asset satisfies the regulatory test is basically a
matter of looking at whether the inputs support such a conclusion, the DRP is able to
effectively determine the outcome of the analysis, by determining the inputs.  This
means that the ACCC's role in applying the regulatory test is largely mechanistic and
the DRP in fact determines whether an asset satisfies the regulatory test.

This has a number of consequences:

(a) The DRP is effectively making a decision that it is specifically prevented from
making under clause 5.6.6(i)(5).  This outcome is contrary to the intended
position under the Code that only the ACCC can determine whether a proposed
asset satisfies the regulatory test.

(b) By disputing assumptions, findings and recommendations underlying the
process, Code Participants and interested parties can raise a dispute about the
same issue of whether the proposed asset meets the regulatory test under
clauses 5.6.6(h)(3) and (l), thereby increasing the potential for disputes and
creating an inefficient and costly disputes process.

(c) Contrary to the intention of 5.6.6(l), Code Participants and interested parties will
be able to dispute whether a reliability augmentation satisfies the regulatory test
under clause 5.6.6(h)(3).

TransGrid questions the need to have the two stage process and considers that single
stage process which appropriately deals with the DRP’s powers to examine reliability
augmentations and to otherwise determine whether an augmentation meets the
regulatory test.

The Ability of the Dispute Resolution Panel to Make Decisions

TransGrid submits that the draft Code changes should include a requirement that, in
making a decision whether any proposal has a "material inter-network impact" (see
clauses 5.6.6(i)), the DRP must take into account the guidelines developed by the IRPC
on this matter (clause 5.6.3(i)) which are used by the applicant in making its decision
(clause 5.6.6(b)(4)).  If the DRP is not required to have regard to the guidelines then
they cannot provide any certainty to applicants that they are applying the right test in
making decisions as to the status of proposed assets under the Code.

Who may dispute the Report?
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TransGrid notes that the definition of "interested parties" has not been amended despite
the risk that the only eligibility criteria to raise a dispute under clause 5.6.6 as an
interested party seems to be that a party identified itself to NEMMCO as interested in
network planning and development issues in clause 5.6.  TransGrid considers that only
parties with a real or material interest in the proposed New Large Network Asset should
be able to raise a dispute under clause 5.6.6, and refers the ACCC to the section of its
original submissions entitled "Who should be able to dispute a decision?" at page 7.

Payment of ACCC Fees

Under clause 5.6.6(m), where a dispute is raised under clause 5.6.6(l) as to whether the
proposed new Large Network Asset satisfies the regulatory test, the applicant is
required to apply to the ACCC for a determination of the matter.  As part of that process,
the applicant must prepare a referral setting out the details required by the ACCC and
pay any applicable fees set by the ACCC (clause 5.6.6(p)).  TransGrid submits that it is
more appropriate for the ACCC to determine who bears the cost of the dispute.  It is
unfair for the applicant to have to bear the financial and other costs of what may be a
frivolous and vexatious dispute raised by a third party unless there is a clear ability to
include these costs in the cost of the project, which is included in the Network Service
Providers asset base (although TransGrid notes that the difficulty of potentially providing
parties with incentives for frivolous and vexations disputes would remain).

Role of the Dispute Resolution Panel

TransGrid made extensive comments in its original submissions about the role of third
party decision makers under the proposed Code changes, and specifically the DRP.
TransGrid is disappointed that it appears that NECA and the Code Change Panel have
not considered this part of its submissions at all.  TransGrid considers that these issues
are important and that failing to deal with them now, before the changes are finalised,
may add considerable cost and delay to the efficient operation of the new network
planning process under the Code.  Accordingly, a version of those submissions relevant
to the amended network planning process under the Code is reproduced here for the
ACCC's consideration.

TransGrid believes that the Code must clearly state the role of each decision maker in
the network planning process including:

(i) the types of decisions the decision maker can make, and
(ii) the effect of the decision maker's decision on various parties.

TransGrid is concerned that the proposed Code changes do not comprehensively
address these issues.  As a result, the network planning process is likely to be fraught
with uncertainty and prolonged disputes between different parties, rather than the
streamlined process which is supposed to be the outcome of the current review
process.

Types of Decisions the Decision Maker can Make

The DRP has a key role in the proposed network planning process.  For example, with
respect to applications to establish new large network assets under clause 5.6.6, the
DRP has a far wider role than with respect to any other aspect of the network planning
process.  However, the extent of the DRP's ability to resolve disputes arising from
applications for proposed new large network assets is unclear under the provisions of
clause 5.6.6.  Clause 5.6.6(h) states:

"Code Participants and interested parties may dispute the contents,
assumptions, findings or recommendations of the final report
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prepared under clause 5.6.6(f) including whether the new large
network asset will have a material inter-network impact but excluding
whether the new large network asset is a reliability augmentation…"

Clauses 5.6.6(i)(3), (4) and (5) state:

"(3) The DRP may determine any factual issue referred to it.

(4) The DRP may determine, in a dispute regarding the contents
of the final report prepared under clause 5.6.6(f), that final
report prepared in accordance with clause 5.6.6(i) include
findings or recommendations on specified matters.

(5) The DRP cannot determine whether the new large network
asset satisfies the regulatory test."

It is unclear from these provisions exactly what type of decision the DRP is empowered
to make.  Each of the clauses above refers to decisions that the DRP "may" determine.
It is not clear whether any other matters can be raised.  As a result there is uncertainty
whether, under clause 5.6.6(i), Code Participants and interested parties are only able to
raise disputes about the matters specified in clause 5.6.6(i), or whether they are in fact
able to raise a dispute about any aspect of the process (including the matters specified
in clause 5.6.6(i)).  TransGrid considers that these provisions should be amended to
make it clear that a dispute may only be taken about the specific issues listed in clause
5.6.6(i).

It is also unclear under clause 5.6.6 whether the DRP can actually make a decision as
to whether a proposed new large network asset has a "material inter-network impact".
This is because sub-clauses 5.6.6(j)(3)(4) and (5) appear to make a distinction between
factual matters, which the DRP can determine, and legal matters, such as the
application of the regulatory test, which the DRP is not able to determine.  This may
mean that the DRP does not have the power under the Code to determine many
matters which Code Participants and interested parties are able to refer to the dispute
resolution process under clause 5.6.6.

There is a distinction between questions relating to the facts underpinning a particular
case (which are questions of fact), and questions relating to the law which governs that
particular factual matrix (which are questions of law).  Questions of law relate to
determination of disputes turning solely on a disputed point of law, such as whether a
particular clause of the Code applies to a party in the particular circumstances of a case,
or the test a clause of the Code requires be applied.  It is often very difficult to
categorise a question as one exclusively of law or fact.

Where a dispute can be determined solely on the relevant facts, without any discussion
about the meaning of the relevant clause of the Code, then the matter is regarded as a
question of fact.  For example, the question of whether a Code Participant has taken
certain action within a time period specified in the Code is primarily a question of fact.

However, where the resolution of a question of fact depends on the meaning of a term
in the Code, the establishment of that fact will generally be a question of law.  For
example, the question of whether a proposed network augmentation has a "material
inter-network impact" cannot be determined by referring to the facts alone.  Before the
facts can be examined it is necessary to ascertain the legal test for determining whether
a proposal leads to a "material inter-network impact".

Clause 5.6.6(i)(3) only gives the DRP the power to determine factual matters.  As a
result, it is arguable that it cannot conclusively determine in any dispute whether a
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proposed new large network asset has a "material inter-network impact".

Clause 5.6.6 should be amended to make it clear whether or not the DRP's jurisdiction
is limited to factual matters.  If the clause is not amended, there is a very real risk that a
party could dispute whether the DRP has the power to determine the manner in which
the test is to be applied.  If clause 5.6.6 is not amended, a party to a dispute under this
clause could decide to refer the issue of whether the DRP has the power to make a
determination as to "material inter-network impact" to court, specifically to frustrate and
delay the network planning process.

Quite apart from this limitation in the DRP’s powers, clause 8.2.11 of the Code allows
parties to a dispute to refer any question of law which arises during the resolution of the
dispute for determination by a court of competent jurisdiction.  This would appear to
allow a further opportunity for parties to delay the process.  The ability to delay the
process is significant given that the most contentious issues involved in the network
planning process such as whether a proposed augmentation:

• has a material inter-network effect;
• is a reliability augmentation; or
• satisfies the regulatory test,

are likely to involve questions of law.

Effect of the Decision Maker's Decision

Under clause 8.2.9 a decision of the DRP is "binding on the parties to the dispute".
Given that clause 8.2.6(a) envisages that a new DRP will be formed for each new
dispute, it appears that decisions of the DRP do not have any precedent value with
respect to later augmentations, whether or not they involve the same parties.  The lack
of any ability to develop any "precedents" to guide the parties means that a DRP will
need to examine all of the issues afresh each time a dispute is raised.  This would
appear to be a fundamental flaw with having the DRP involved in the network planning
process, where similar issues would appear to be raised by most planning disputes.

IX New Small Network Assets

TransGrid is pleased that the approval process for New Small Network Assets no longer
includes the ability to dispute a TNSP’s decision.  However, it considers that the process
is still too complex, and will be at least as resource intensive as the current procedure
due to the detailed information which has to be provided in the Annual Planning Report,
and effectively requires the TNSP to apply the regulatory test and determine whether
the New Small Network Asset is a reliability augmentation.  The net result is that the
proposed new process for New Small Network Assets still does not achieve the goal of
streamlining the planning process for small assets.

TransGrid submits that clause 5.6.2A be amended so that the Annual Planning Report
better reflect the scale and potential impact of the proposed asset.

X Definition of "Material Inter-Network Impact"

The current definition of "material inter-network impact" is potentially confusing in that it
defines a "material inter-network impact" as a "material impact…".  This raises the
immediate issue of the notion of "materiality" that is intended in this definition.
Definitions of materiality range from "not minimal" meaning less than a minimal impact,
to "substantial" meaning a serious or significant impact.  An unambiguous definition is
all the more important given that the question of whether an asset will have a "material
inter-network impact" is one of the grounds of dispute under clause 5.6.6 for new large



364nd/160201 9

network assets.  For example, the definition could define a material inter-network impact
as one which changes the inter-network power transfer capability by more than a
specified percentage under normal operating conditions.

XI Fully Funded Augmentations

TransGrid maintains the position expressed in its original submissions that network
augmentations which are fully funded by third parties should not be subject to the
network planning procedure under the Code (other than in relation to co-ordination of
technical matters and complying with the testing and commissioning regimes already in
the Code).  This is because there is no requirement for this type of augmentation to
meet the regulatory test.  Further, there is no need for the planning process to consider
possible impacts on other Code Participants as the Network Service Provider concerned
will still be required to comply with all relevant network performance obligations.

While a funded augmentation may affect the operations of other Code Participants
(such as by affecting generation patterns), as long as they do not impose constraints on
the services which Network Service Providers have agreed to provide to other users,
these effects should be treated in the same way as other developments which alter
market outcomes.  TransGrid submits that clause 5.6.6B be deleted and replaced with a
provision exempting funded augmentations from the network planning process.
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APPENDIX

Major Drafting Changes

Clause 5.6.5((a)(6)

Clause 5.6.5(a)(6) states:

"NEMMCO must use its reasonable endeavours to ensure that
the Inter-regional Planing Committee undertakes an annual
interconnector review with respect to the need for inter-regional
augmentations and the impact of the augmentations on inter-
regional transfer capabilities in consultation with NEMMCO, other
Code Participants and interested parties as it considers
appropriate.  In carrying out its annual interconnector review the
Inter-regional Planing Committee must consider the following
factors:

(6) applications to construct new network assets or finalised
connection agreements relating to the establishment of
new interconnectors between regions or the augmentation
of existing interconnectors between regions that have a
material inter-network impact."

Unlike many other clauses in the draft Code changes there is no requirement in this
clause for the decision whether an application to construct a new connection asset has
a "material inter-network impact" to be made having regard to the guidelines on this
issue published by the Inter-Regional Planning Committee.  For consistency, clauses
5.6.5(a)(6) should be amended to include this requirement.

Clause 5.6.5(b)

This clause requires NEMMCO to make certain information available to the Inter-
Regional Planning Committee sufficient to enable "an assessment of the need for inter-
regional augmentations and the impact of augmentations or inter-regional transfer
capabilities".  It is not clear on what basis the Inter-Regional Planning Committee will
consider the "need" for inter-regional augmentation given that no test is provided on
which the Inter-Regional Planning Committee should base its analysis.  For example, it
is not apparent whether the Inter-Regional Planning Committee is required to apply the
regulatory test developed by the ACCC or some other test.  This ambiguity should be
addressed.

Clause 5.6.6

This clause refers to "applications" to establish a new large network asset.  However, if
a Network Service Provider is constructing a new large network asset entirely within its
own network then the Network Service Provider will not "apply" to develop such assets.
This provision should be re-drafted to impose the planning requirements in clause 5.6.6
on all proposals to develop new large network assets .

Clause 5.6.6(b)(4) requires that certain information be included in the applicant's
application for a new large network asset if:

"…the applicant has not received the consent to proceed with such
construction from all transmission networks materially affected by the
new large network asset…"
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However, this provision does not contemplate the situation where the new large network
asset itself falls within the definition of a "Network" under the Code as it is connected
entirely to a network owned by the applicant Network Service Provider.  This provision
should be amended to accommodate this situation.

Clause 5.6.6(b)(3)

This sub-clause requires that the application include an analysis of the ranking of the
proposed new large network assets and all network alternatives.  This appears to be an
error given that clause 5.6.2A(4)(iii) specifically states that consideration of proposed
solutions to a constraint or inability to meet network performance standards in the
Annual Planning Report "…is not to be limited to network options but is to include, if
appropriate, demand side and generation options."

TransGrid submits that clause 5.6.6(b)(3) be amended as follows:

"(3) an analysis of the ranking of the proposed new large network asset and
all other reasonable alternatives including but not limited to demand side
and generation options."

Clause 5.6.6(c)(2)

This clause requires an "applicant" to set out in an application notice all "relevant"
technical details concerning the proposed new large network asset.  There would
appear to be room for substantial dispute as to what technical details are "relevant".  As
such, the clause should be amended to clearly set out what details are required.

Definition of Funded Augmentation

The present definition of a "funded augmentation" is unhelpful as it refers to
augmentations for which "the Network Service Provider is not entitled to receive a
charge pursuant to Chapter 6".  However, chapter 6 includes connection assets as well
as transmission assets.  In order to be consistent with the definitions of new large
network asset and new small network asset, a "funded augmentation" should be called
a "Funded Asset".  TransGrid submits that the definition of a "funded augmentation"
should be amended as follows

"Funded Asset

An asset of a Transmission Network Service Provider which is an augmentations the
cost of which has been met by one or more third party other than through charges for
providing prescribed services determined in accordance with Chapter 6."

Definition of New Large Network Asset

Sub-paragraph (b) of this definition refers to a TNSP estimating it will be required to
invest a "total capitalised expenditure" in excess of $10 million on a network asset.  To
ensure consistency of treatment between jurisdictions, it would appear advisable for the
Code to set out which items of expenditure should be capitalised in the basis of such
capitalisation if the test is to refer to capitalised expenditure.

In addition, the current definition should be amended by adding the following new sub-
clause:

"An asset of a Transmission Network Service Provider which is an augmentation and:
(c) is not a Funded Asset"
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Minor Drafting Changes

Clause 5.6.2A(b)(3)

The reference to "constraints" in this clause should be italicised.

Clause 5.6.2A (5)(iii)

The word "as" in line 5 should be replaced by "and".

Clause 5.6.6 (b)(5)

The word "as" in line 5 should be replaced by "and".

Clause 5.6.6 (e)

This sub-clause should be amended to state what will be regarded as a "valid"
submission to make it consistent with the approach taken in clause 5.6.6A(a).

"The applicant must consider all valid submissions within a further 30 business days.
To be valid a submission must be received within 30 business days of publication of the
summary of the application notice on NEMMCO's website…."

Clause 5.6.6(h)(1)

This clause, which should be numbered clause 5.6.6(h)(6), gives the DRP the power to
disregard any frivolous matter set out in a complaint, or raised by a party in the dispute
resolution process.  However, the clause appears to impose an objective test as to
whether or not a matter is frivolous or not, and as such potentially leaves it open for
parties to the dispute to question the DRP'’s determination of whether a matter is
frivolous.  This could be overcome through clause 5.6.6(i)(5) referring to matters which
the DRP considers to be frivolous.

Definition of New Small New small Network Asset

The current definition should be amended by adding the following new sub-clause:

"An asset of a Transmission Network Service Provider which is an augmentation and:
…(d) is not a Funded Asset"

Clause 5.6.6 (i)

Clauses 5.6.6(i) has a numbering error.  The four final sub-clauses of clause 5.6.6(i)
need to be renumbered as clauses 5.6.6(i)(6), (7), (8) and (9).

References to Code Participants and Interested Parties

TransGrid notes there is no consistency in the manner in which these terms are used.


