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Glossary 

code    National Electricity Code 

Commission  Australian Competition and Consumer Commission 

EMEAL  Edison Mission Energy Australia Ltd 

NECA  National Electricity Code Administrator 

NEM   National Electricity Market 

NEMMCO  National Electricity Market Management Company Limited 

TPA   Trade Practices Act 1974 

WPV   Wambo Power Ventures Pty Ltd 
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1. Introduction 

On 19 December 2002, the Australian Competition and Consumer Commission 
(Commission) received applications for authorisation (Nos A90864, A90865 and 
A90866) of amendments to the National Electricity Code (code). The applications were 
submitted by the National Electricity Code Administrator (NECA).  

The proposed amendments are to sections 3.12.1(a) and 3.12.1(b) of the code and relate 
to the extension of the current reserve trader sunset provisions. The current reserve 
trader arrangements are due to expire on 1 July 2003. 

NECA is seeking to amend sections 12.1(a) and 12.1(b) contained in chapter 3 of the 
code, so as to allow the National Electricity Market Management Company Limited 
(NEMMCO) to enter into reserve contracts for a further two years until 1 July 2005. 

Authorisation under Part VII of the Trade Practices Act 1974 (TPA) provides 
immunity from court action for certain types of market arrangements or conduct that 
would otherwise be in breach of Part IV of the TPA. Authorisation may be granted 
where the Commission concludes that the public benefits of the arrangements or 
conduct would outweigh the anti-competitive detriment of such arrangements or 
conduct.  

The Commission has prepared this draft determination outlining its analysis and views 
on the applications for authorisation of the code changes. Chapter 2 of this draft 
determination sets out the statutory test that the Commission must apply when 
assessing an application for authorisation. Chapter 3 contains an outline of the 
Commission’s public consultation process. The Commission’s assessment of the 
proposed code changes is set out in chapter 4 and the Commission’s draft determination 
is contained in chapter 5.  
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2. Statutory test 

The applications were made under sub-sections 88(1) and 88(8) of the TPA.   

Applications made under sub-section 88(1) of the TPA are for authorisation to make a 
contract or arrangement, or arrive at an understanding, a provision of which would have 
the purpose, or would or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the TPA; and to give effect to a provision of a 
contract, arrangement or understanding where the provision is, or may be, an 
exclusionary provision within the meaning of section 45 of the TPA. Further 
sub-section 88(6) provides that an authorisation made under sub-section 88(1) has 
effect as if it were also an authorisation in the same terms to every other person named 
or referred to in the application.   

Applications made under sub-section 88(8) of the TPA are for authorisation to engage 
in conduct that constitutes, or may constitute, the practice of exclusive dealing in 
accordance with the provisions of section 47 of the TPA. Further, sub-section 88(8AA) 
provides that where authorisation has been granted under sub-section 88(8) and this 
particular conduct is expressly required or permitted under a code of practice, the 
authorisation applies in the same terms to all other persons named or referred to as a 
party or proposed party to the code. Authorisations may also apply to any corporation 
who becomes a party in the future.   

The TPA provides that the Commission shall only grant authorisation if the applicant 
satisfies the relevant tests in sub-sections 90(6) and 90(8) of the TPA. While 
sub-section 90(6) and sub-section 90(8) relate to different types of anti-competitive 
behaviour, the tests are essentially the same.   

Sub-section 90(6) provides that the Commission shall grant authorisation only if it is 
satisfied in all the circumstances that: 

 the provisions of the proposed contract, arrangement or conduct would result, or be 
likely to result, in a benefit to the public 

 the benefit would outweigh the detriment to the public constituted by any lessening 
of competition that would, or would be likely to result from the proposed contract, 
arrangements or conduct. 

Sub-section 90(8) provides that the Commission shall grant authorisation only if it is 
satisfied in all the circumstances that the proposed provision or conduct would result, 
or be likely to result, in such a benefit to the public that the proposed contract, 
arrangement, understanding or conduct should be allowed.   
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The detriment to be considered is limited to detriment caused by a lessening of 
competition. However, consideration of public benefits is less restricted and public 
benefits recognised in the past include: 

 fostering business efficiency 

 industry rationalisation 

 promotion of industry cost savings 

 promotion of competition in industry 

 promotion of equitable dealings in the market 

 expansion of employment 

 development of import replacements 

 growth in export markets 

 arrangements which facilitate the smooth transition to deregulation.   

In considering whether or not to grant authorisation the Commission must consider 
what the position is likely to be in the future if authorisation is granted and what the 
future is likely to be if authorisation is not granted.   

If the Commission determines that the public benefits do not outweigh the detriment to 
the public constituted by any lessening of competition, the Commission may refuse 
authorisation or grant authorisation subject to conditions.   

The value of authorisation for the applicant is that it provides protection from action by 
the Commission or any other party for potential breaches of certain restrictive trade 
provisions of the TPA. It should be noted, however, that authorisation only provides 
exemption for the particular conduct applied for and does not provide blanket 
exemption from all provisions of the TPA. Further, authorisation is not available for 
misuse of market power (section 46).   

A more expansive discussion about the Commission’s authorisation process and the 
statutory test that the Commission applies can be found in: Guide to authorisations and 
notifications, Commission, November 1995.   
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3. Public consultation process 

The Commission has a statutory obligation under the TPA to follow a public process 
when assessing an application for authorisation.  

The Commission received the applications for authorisation of amendments to the code 
on 19 December 2002. Notification of the applications and a request for submissions 
was placed in The Australian Financial Review on 31 January 2003 and placed on the 
Commission’s web site. Interested parties were asked to make submissions to the 
Commission regarding their views on the issues of public benefit and anti-competitive 
detriment arising from implementation of the proposed amendments to the code. The 
Commission received three submissions from Wambo Power Ventures Pty Ltd (WPV) 
TXU, and Edison Mission Energy Australia Ltd (EMEAL).  

The Commission has produced this draft determination outlining its analysis and views 
of the amendments to the code according to the statutory assessment criteria set out in 
chapter 2. The Commission invites the applicant and other interested persons to notify 
whether the applicant or other interested persons wish the Commission to hold a 
conference in relation to this draft determination.1 

If the applicant or an interested party notifies the Commission in writing within 14 days 
of 9 April 2003 that it wants the Commission to hold a conference, the Commission 
will hold a conference in Canberra, at a time and place to be notified. The applicant, 
interested parties who receive a copy of the draft determination and any other interested 
parties whose presence the Commission considers appropriate are entitled to participate 
in the conference.  

Following the conference, the Commission will take into account relevant issues raised 
at the conference, and any related submissions, and will issue a final determination. If 
no pre-determination conference is called or written submissions received, then this 
draft determination will become the final determination.   

A person dissatisfied with the final determination may apply to the Australian 
Competition Tribunal for its review.  

                                                 
1  For the purposes of the conference, an interested person is a person who has notified the Commission 

in writing that the person, or a specified unincorporated association of which the person is a member, 
claims to have an interest in the applications and the Commission is of the opinion that the interest is 
real and substantial.   
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4. The Commission’s assessment 

4.1 The application 

The applications for authorisation relate to a proposed amendment to the code so as to 
extend the current reserve trader arrangement for a further two years until 1 July 2005. 
A reserve contract can be defined as a contract between a code participant and 
NEMMCO to provide short term capacity reserve and medium term capacity reserve. 
NEMMCO require that there always exists enough reserve capacity to cover the largest 
generating unit in any region. Currently the reserve trader provisions are due to expire 
on 1 July 2003. The proposed code changes seek to amend clause 3.12.1(a) and 
3.12.1(b). This will allow NEMMCO to continue to enter into reserve contracts until 
the revised expiry date of 1 July 2005. 

4.2 Issues for the Commission 

The proposed extension of the existing reserve trader arrangements beyond the original 
expiry date of 1 July 2003 must satisfy the statutory test outlined in section 2. The 
Commission must consider whether the public benefit would outweigh the detriment 
associated with extending the current arrangements. However, the Commission is 
mindful that extending the duration of the current arrangements may have a potentially 
anti-competitive impact on the market 

4.3 What the applicant says 

NECA states that the intention of the proposed code change is to ensure continued 
reliability and security of electricity supply within the market, whilst minimising the 
impact of market distortions. Although NEMMCO has not entered into reserve 
contracts to date, NECA maintain that there is a need to ensure there is a mechanism in 
place to cope with unexpected demand while the market continues to develop. NECA 
believes that it would be premature to allow the existing reserve trader provisions to 
expire. 

4.4 What the interested parties say 

The Commission received three submissions from WPV, TXU, and EMEAL. 

WPV supported NECA’s application to extend the current reserve trader sunset 
arguing: 

 it would be premature to allow the current arrangements to expire. Without the 
reserve trader provisions the level of reserve generation may be under supplied to 
the market. A reliability safety net provides the end consumer with the guarantee of 
an adequate supply in the event of an unexpected demand. 
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 the extension of reserve trader provisions, by drawing on all available reserves, will 
ensure the end consumer will have access to an uninterruptible supply of electricity. 

Conversely, TXU raised concerns that the proposed extension of the reserve trader 
sunset departs from its original intention and purpose. In particular TXU is concerned 
that: 

 NECA has failed to make a compelling case as to the necessity of this extension. 

 The market has not entered into reserve contracts to date, which evidences the 
reliability of the National Electricity Market (NEM), and the futile nature of 
extending the reserve trader sunset. 

 The reliability safety net creates a number of distortions in the market. 

 Extending the sunset is essentially anti-competitive. When reserve contracts are 
activated it is essentially a ‘panic buy’ which overly inflates the cost, which is 
eventually passed on to the consumer. 

Similarly, EMEAL raised concerns regrading the extension of the reserve trader 
arrangements. In particular EMEAL is concerned that: 

 NECA has failed to fully develop a case for an extension of the reserve trader, and 
cite that there is no empirical evidence to warrant any extension of the current 
provisions. 

 The existence of the reserve trader provisions creates a number of distortions, and 
discourages new investment within the market.  

 Extending the reserve trader sunset will amount to a net public detriment by 
unnecessarily interfering in the market, and thus fails the statutory test the 
Commission must apply. 

4.5 Commission’s considerations 

The Commission notes that in its original authorisation the reserve trader arrangements 
were due to expire on 1 July 2003. It was hoped that this period would provide a 
reasonable timeframe to allow the market to develop, and to provide an assurance to 
end consumers that the NEM would be able to provide an uninterruptible supply of 
electricity.  

The Commission has considered the claims of TXU and EMEAL, that the extension of 
the reserve trader sunset is unnecessary and distortionary in its nature. The Commission 
acknowledges that there may be some distortions associated with the reserve trader 
provision however it is expected that the existence of a reserve trader mechanism may 
avoid a potentially more distortionary intervention being implemented in the market. 

The Commission considers that there are a number of public benefits associated with 
extending the reserve trader provision. The existence of a reserve trader may avoid the 
occurrence of involuntary load shedding and the imposition of mandatory restrictions, 
which would have a more distortionary effect on the market. For example, the impact 
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of mandatory restrictions was observed in Victoria during the period 4 - 10 February 
2000 when the Victorian state government imposed restrictions on electricity usage to 
curtail excessive demand imposed a notable distortion on the market. Mandatory 
restrictions necessitate that an estimate be made in advance as to the required reduction 
in demand, if this reduction is greater than needed the price signals are perversely 
effected. The existence of the reserve trader provisions helps to avoid such a situation 
re-occurring. 

It is important to note, that NEMMCO may only activate the reserve trader provision as 
a last resort. The provisions allow NEMMCO to contract with generation that would 
otherwise not participate in the market, and should only be activated in situations where 
it is anticipated that the market will fail. It is expected that the existence of such a 
mechanism should not prevent any market based solution from arising. While the 
market is still developing, reserve contracting is a mechanism that prolongs any 
decision from NEMMCO to issue a direction, which would have a more distortionary 
impact on the market. 

The Council of Australian Governments Energy Market Review outlined concerns 
regarding the lack of demand side participation within the NEM. The structure of the 
NEM is such that demand side participants are unable to gauge the value of the 
electricity they consume, and respond to the price signals within the market2. The 
Commission considers that in extending the reserve trader arrangements, demand side 
involvement will be given an opportunity to further evolve to a point where they can 
actively participate in the market, which will potentially avoid the occurrence of 
involuntary load shedding. It is hoped that this will be aided by the implementation of 
full retail competition and the roll out of interval metering in the near future. The 
Commission is of the view that once demand side participation is fully developed there 
will be no longer a need for a reserve trader. However, until the market develops to 
such a point, the reserve trader provisions are critical to ensure stakeholders that the 
market will deliver at all times. 

In examining NEMMCO’s 2002 Statement of Opportunities for the National Electricity 
Market3, the forecast supply / demand analysis predicts that the summer reserve in the 
Victorian and South Australian combined regions, under a medium growth reserve 
margin, will slightly fall short of its minimum reserve level in 2003/04, and will be 
exacerbated over the summer of 2004/05. The Commission feels that extending the 
reserve trader provisions until 1 July 2005 will provide the market with an adequate 
mechanism to cope with any potential shortfall over these two periods. The 
Commission considers that by the summer of 2005/06 further interconnection within 
South Australia and Victoria will be available, providing additional capacity, and also 
demand side participation within the market would have further developed to such a 
point where the reserve trader provisions may no longer be required. 

                                                 
2 Council of Australian Governments Energy market review Final report (2002) pg 174 
3 NEMMCO 2002 Statement of Opportunities pg 8-29 
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The Commission outlined in its determination Safety Net Provisions and Reserve 
Contracting4 that there was an expectation that the summer of 2002-03 would provide 
NECA and NEMMCO with useful information regarding the future of reserve 
contracting provisions within the code. It was proposed that the Commission would be 
able to utilize this information to assess any future applications regarding an extension 
of the sunset. However, circumstances over this period have not provided the market 
with additional information regarding the reserve trader arrangements. It is hoped that 
extending the sunset will give the market a further opportunity to provide this 
additional information.  

Despite the NEM operating at high levels of reliability, the Commission feels that it 
would be prudent for the reserve trader arrangements to be extended for a further two 
years, as there is a lack of information pertaining to the impacts of the existence of the 
reserve trader. Therefore, at this point in time the Commission is willing to 
acknowledge that the market needs more time to gain further information regarding the 
full impact reserve trader provisions have on the market.  

From the foregoing discussion it is clear that the benefits of extending the reserve 
trader provisions will not indefinitely outweigh the detriments. The level of demand 
side participation in the NEM is expected to increase, thus progressively eroding the 
case for a reliability safety-net. Once the market develops to a certain point the reserve 
trader backstop may not deliver benefits, simply because it may not be needed. 

Thus the balance between benefits and detriments is expected to change with time. 
However the rate at which the market will develop depends on many variables, and it is 
not possible to forecast precisely when the market will offer such confidence in 
reliability that the reserve trader provisions are no longer justified.  

In these circumstances NECA’s proposal will meet the statutory test only if it contains 
appropriate measures providing for the thorough review of the justification for the 
reserve trader provisions going forward.  Section 3.12.1(b) of the code, which requires 
the Reliability Panel to consider whether NEMMCO’s power to enter reserve contracts 
can be removed prior to the sunset date, goes part way to meeting this requirement.  

It is likely that NECA will revisit the issue in order to determine whether or not the 
sunset should be extended again. However the Commission must also consider the 
adequacy of arrangements for reviewing the justification for the reserve trader 
provisions beyond 1 July 2005 Conversely, it appears unlikely that NECA would see 
the provisions lapse without considering whether the market had developed such that 
the provisions are no longer needed. 

Thus, in considering NECA’s current proposal, it is appropriate for the Commission to 
consider the nature of any process for reviewing the reserve trader provisions as they 
near the revised sunset date. Given the significance of this issue, the Commission 
considers it is necessary that any review must involve wide consultation among code 
participants and interested parties. Moreover, the Commission considers it essential that 

                                                 
4 Safety Net Provisions and Reserve Contracting ACCC Determination. 27 November 2002 page 8 
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a review squarely addresses the necessity for the provisions to be maintained beyond 
the revised sunset date, in light of the objectives of the code.  

Certainly some of the code change mechanisms, such as the Code Change Panel 
process (sections 8.3.3 – 8.3.9) and the Reliability Panel process (section 8.8.3), are 
capable of delivering a review with the characteristics outlined in the previous 
paragraph. In relation to the other mechanisms (derogations under section 8.4; minor 
variations under 8.3.10) this is less clear. In any case, to ensure a review in fact has the 
features set out above, it is necessary to make authorisation of NECA’s proposed 
changes conditional upon NECA initiating a review with these features.  

Accordingly the Commission’s approval of NECA’s proposal is subject to the 
following conditions: 

C1:  That, no later than 1 July 2004, NECA initiates a review of the provision 
for NEMMCO to enter into reserve contracts in accordance with section 
3.12 of the code. 

C2:  That NECA develop the terms of reference for the review which include 
the following: 

a. To inquire into and recommend upon whether the provision for 
NEMMCO to enter into reserve contracts in accordance with section 
3.12 of the code be allowed to expire on 1 July 2005; 

 
b. To inquire into and recommend upon whether the provision for 

NEMMCO to enter into reserve contracts in accordance with section 
3.12 of the code be extended indefinitely;  and 

 
c. In formulating its recommendations, to take into consideration the 

‘market objectives’ and ‘code objectives’ (as those terms are defined in 
the code) and seek to give maximum effect to market mechanisms 
where feasible. 

 

C3:  That NECA use code consultation procedures in conducting the review. 

The Commission believes that it has partly addressed the concerns expressed by TXU 
and EMEAL by only extending the sunset by a further two years, and imposing 
conditions of authorisation requiring NECA to review the provisions before 1 July 
2005 

The Commission acknowledges that NEMMCO’s ability to engage in reserve contracts 
may detract a competitive element within the market however, the Commission 
considers that the benefits associated with extending the reserve trader provisions, 
subject to the above conditions, outweigh any public detriment associated with this 
extension at this point in time. Allowing the extension of the reserve trader provisions 
will ensure the reliability of supply within the market, and will prevent more 
distortionary measures in the form of a direction or mandatory restrictions from being 
implemented. If the reserve trader provisions were to expire, there would arise a great 
dependence on more distortionary measures to ensure reliability of supply within the 
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market. Therefore the Commission supports extending the reserve trader sunset as a 
means of maintaining reliability and security within the power system. 
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5. Draft Determination 

On 19 December 2002, the Commission received applications for authorisation (Nos 
A90864, A90865 and A90866) of amendments to the code. The applications were 
submitted by NECA, under Part VII of the TPA. The code changes relate to the 
extension of the reserve trader provisions in the NEM. 

The applications were made under sub-sections 88 (1) and 88 (8) of the Trade 
Practices Act 1974 (the TPA) to: 

 Make or give effect to a contract or arrangement, or arrive at an understanding, 
where a provision of that proposed contract, arrangement or understanding would 
be, or might be, an exclusionary provision within the meaning of section 45 of the 
TPA (Form A); 

 Make or give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the TPA 
(Form B); and 

 Engage in conduct that constitutes or may constitute the practice of exclusive 
dealing, within the meaning of section 47 of the TPA (Form E). 

For the reasons outlined in Chapter 4 of this draft determination, the Commission 
considers that extending the reserve trader arrangements for which authorisation is 
sought under subsection 88 (1) and 88 (8) of the TPA: 

 are likely to result in a benefit to the public which outweighs the potential detriment 
from any lessening of competition that would result if the proposed conduct or 
arrangements were made, or engaged in 

 are likely to result in such a benefit to the public that the proposed conduct or 
arrangements should be allowed to take place or be arrived at. 

The Commission is also satisfied that, in all the circumstances, the conduct for which 
authorisation is sought under subsection 88 (8) of the TPA in respect of proposed 
conduct to which subsections 47 (6) and (7) apply would be likely to result in such a 
benefit to the public that it should be allowed to take place. 

The Commission is also satisfied that, in all the circumstances, the conduct for which 
authorisation is sought under subsection 88 (1) of the TPA in respect of provisions 
which may be exclusionary provisions would be likely to result in such a benefit to the 
public that it should be allowed to be made and given effect to. 

This draft determination is made by the Commission on the 9 April 2003. The 
Commission authorises the amendments to the code contained in application numbers 
A90864, 90865 and 90866. The period of authorisation is to 1 July 2005. 
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Conditions: 

C1:  That, no later than 1 July 2004, NECA initiates a review of the provision 
for NEMMCO to enter into reserve contracts in accordance with section 
3.12 of the code. 

C2:  That NECA develop the terms of reference for the review which include 
the following: 

a. To inquire into and recommend upon whether the provision for 
NEMMCO to enter into reserve contracts in accordance with section 
3.12 of the code be allowed to expire on 1 July 2005; 

 
b. To inquire into and recommend upon whether the provision for 

NEMMCO to enter into reserve contracts in accordance with section 
3.12 of the code be extended indefinitely;  and 

 
c. In formulating its recommendations, to take into consideration the 

‘market objectives’ and ‘code objectives’ (as those terms are defined in 
the code) and seek to give maximum effect to market mechanisms 
where feasible. 

 

C3:  That NECA use code consultation procedures in conducting the review. 
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