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Glossary 

AGL AGL Electricity Limited 

code  National Electricity Code 

Commission Australian Competition and Consumer Commission 

EMEAL Edison Mission Energy Australia Ltd 

NECA National Electricity Code Administrator 

NEM National Electricity Market 

NEMMCO National Electricity Market Management Company Limited 

TPA Trade Practices Act 1974 

USE Unserved Energy 

VoLL Value of Lost Load 

WPV Wambo Power Ventures Pty Ltd 

 

ii Draft determination – Extension of Reserve Trader Sunset 



 

1. Introduction 

On 19 December 2002, the Australian Competition and Consumer Commission 
(Commission) received applications for authorisation (Nos A90864, A90865 and 
A90866) of amendments to the National Electricity Code (code). The applications were 
submitted by the National Electricity Code Administrator (NECA).  

The proposed amendments are to clause 3.12.1(a) and 3.12.1(b) of the code and relate 
to the extension of the current reserve trader sunset provisions, due to expire on 1 July 
2003. 

NECA is seeking to amend clause 12.1(a) and 12.1(b) contained in chapter 3 of the 
code, so as to allow the National Electricity Market Management Company Limited 
(NEMMCO) to enter into reserve contracts for a further two years until 1 July 2005. 

On 16 April 2003, NECA lodged a variation of the application for authorisation. The 
variation sought to correct an oversight and extend the operations of the Safety Net 
Provisions and Reserve Contracting Derogation to be consistent with the reserve trader 
provisions. 

As a result NECA is seeking to amend clause 3.12.1(a) and 3.12.1(b) of the code and 
the Chapter 8 Derogation part 7 clause 3 to allow NEMMCO to enter into reserve 
contracts for a further two years until 1 July 2005. 

Authorisation under Part VII of the Trade Practices Act 1974 (TPA) provides 
immunity from court action for certain types of market arrangements or conduct that 
would otherwise be in breach of Part IV of the TPA. Authorisation may be granted 
where the Commission concludes that the public benefits of the arrangements or 
conduct would outweigh the anti-competitive detriment of such arrangements or 
conduct.  

The Commission has prepared this draft determination outlining its analysis and views 
on the applications for authorisation of the amendments to the code. Chapter 2 of this 
draft determination sets out the statutory test that the Commission must apply when 
assessing an application for authorisation. Chapter 3 contains an outline of the 
Commission’s public consultation process. The Commission’s assessment of the 
proposed code changes is set out in chapter 4 and the Commission’s draft determination 
is contained in chapter 5.  
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2. Statutory test 

The applications were made under sub-sections 88(1) and 88(8) of the TPA.   

Applications made under sub-section 88(1) of the TPA are for authorisation to make a 
contract or arrangement, or arrive at an understanding, a provision of which would have 
the purpose, or would or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the TPA; and to give effect to a provision of a 
contract, arrangement or understanding where the provision is, or may be, an 
exclusionary provision within the meaning of section 45 of the TPA. Further 
sub-section 88(6) provides that an authorisation made under sub-section 88(1) has 
effect as if it were also an authorisation in the same terms to every other person named 
or referred to in the application.   

Applications made under sub-section 88(8) of the TPA are for authorisation to engage 
in conduct that constitutes, or may constitute, the practice of exclusive dealing in 
accordance with the provisions of section 47 of the TPA. Further, sub-section 88(8AA) 
provides that where authorisation has been granted under sub-section 88(8) and this 
particular conduct is expressly required or permitted under a code of practice, the 
authorisation applies in the same terms to all other persons named or referred to as a 
party or proposed party to the code. Authorisations may also apply to any corporation 
who becomes a party in the future.   

The TPA provides that the Commission shall only grant authorisation if the applicant 
satisfies the relevant tests in sub-sections 90(6) and 90(8) of the TPA. While 
sub-section 90(6) and sub-section 90(8) relate to different types of anti-competitive 
behaviour, the tests are essentially the same.   

Sub-section 90(6) provides that the Commission shall grant authorisation only if it is 
satisfied in all the circumstances that: 

 the provisions of the proposed contract, arrangement or conduct would result, or be 
likely to result, in a benefit to the public 

 the benefit would outweigh the detriment to the public constituted by any lessening 
of competition that would, or would be likely to result from the proposed contract, 
arrangements or conduct. 

Sub-section 90(8) provides that the Commission shall grant authorisation only if it is 
satisfied in all the circumstances that the proposed provision or conduct would result, 
or be likely to result, in such a benefit to the public that the proposed contract, 
arrangement, understanding or conduct should be allowed.   
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The detriment to be considered is limited to detriment caused by a lessening of 
competition. However, consideration of public benefits is less restricted and public 
benefits recognised in the past include: 

 fostering business efficiency 

 industry rationalisation 

 promotion of industry cost savings 

 promotion of competition in industry 

 promotion of equitable dealings in the market 

 expansion of employment 

 development of import replacements 

 growth in export markets 

 arrangements which facilitate the smooth transition to deregulation.   

In considering whether or not to grant authorisation the Commission must consider 
what the position is likely to be in the future if authorisation is granted and what the 
future is likely to be if authorisation is not granted.   

If the Commission determines that the public benefits do not outweigh the detriment to 
the public constituted by any lessening of competition, the Commission may refuse 
authorisation or grant authorisation subject to conditions.   

The value of authorisation for the applicant is that it provides protection from action by 
the Commission or any other party for potential breaches of certain restrictive trade 
provisions of the TPA. It should be noted, however, that authorisation only provides 
exemption for the particular conduct applied for and does not provide blanket 
exemption from all provisions of the TPA. Further, authorisation is not available for 
misuse of market power (section 46).   

A more expansive discussion about the Commission’s authorisation process and the 
statutory test that the Commission applies can be found in: Guide to authorisations and 
notifications, Commission, November 1995.   
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3. Public consultation process 

The Commission has a statutory obligation under the TPA to follow a public process 
when assessing an application for authorisation.  

The Commission received the applications for authorisation of amendments to the code 
on 19 December 2002. Notification of the applications and a request for submissions 
was placed in The Australian Financial Review on 31 January 2003 and placed on the 
Commission’s web site. Interested parties were asked to make submissions to the 
Commission regarding their views on the issues of public benefit and anti-competitive 
detriment arising from implementation of the proposed amendments to the code. The 
Commission received three submissions from Wambo Power Ventures Pty Ltd (WPV) 
TXU, and Edison Mission Energy Australia Ltd (EMEAL).  

On 9 April 2003 the Commission released a draft determination on the extension of the 
current reserve trader sunset provisions. Subsequently, on 16 April NECA lodged a 
variation to the proposed code change to include a consistent extension to the Safety 
Net Provisions and Reserve Contracting Derogation. The Commission placed a 
notification of the variation and a request for submissions on the Commission’s web 
site. 

In response to the notice of variation the Commission called for submissions closing on 
16 May 2003. Two submissions where received, one from AGL and the other from 
TXU. 

The Commission has produced this draft determination outlining its analysis and views 
of the amendments to the code according to the statutory assessment criteria set out in 
chapter 2. The Commission invites the applicant and other interested persons to notify 
whether the applicant or other interested persons wish the Commission to hold a 
conference in relation to this draft determination.1 

If the applicant or an interested party notifies the Commission in writing within 14 days 
of 9 July 2003 that it wants the Commission to hold a conference, the Commission will 
hold a conference in Canberra, at a time and place to be notified. The applicant, 
interested parties who receive a copy of the draft determination and any other interested 
parties whose presence the Commission considers appropriate are entitled to participate 
in the conference.  

Following the conference, the Commission will take into account relevant issues raised 
at the conference, and any related submissions, and will issue a final determination. If 
no pre-determination conference is called or written submissions received, then this 
draft determination will become the final determination.   

 
1  For the purposes of the conference, an interested person is a person who has notified the Commission 

in writing that the person, or a specified unincorporated association of which the person is a member, 
claims to have an interest in the applications and the Commission is of the opinion that the interest is 
real and substantial.   



 

Draft determination –Extension of Reserve Trader Sunset 5  

A person dissatisfied with the final determination may apply to the Australian 
Competition Tribunal for its review.  
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4. The Commission’s assessment 

4.1 The application 

The applications for authorisation relate to a proposed amendment to the code so as to 
extend the current reserve trader arrangement for a further two years until 1 July 2005. 
A reserve contract can be defined as a contract between a code participant and 
NEMMCO to provide short term capacity reserve and medium term capacity reserve. 
NEMMCO may enter into reserve contacts to ensure reliability of supply in accordance 
with guidelines and policies established by the reliability panel. Currently the reserve 
trader provisions are due to expire on 1 July 2003. The proposed code changes seek to 
amend clause 3.12.1(a) and 3.12.1(b). This will allow NEMMCO to continue to enter 
into reserve contracts until the revised expiry date of 1 July 2005. 

In addition the variation notice related to the chapter 8 derogation authorised as part of 
the Safety Net Provisions and Reserve Contracting Derogation will also allow 
NEMMCO to continue to enter into non-scheduled reserve contracts until the revised 
expiry date of 1 July 2005. 

4.2 Issues for the Commission 

The proposed extension of the existing reserve trader arrangements beyond the original 
expiry date of 1 July 2003 must satisfy the statutory test outlined in section 2. The 
Commission must consider whether the public benefit would outweigh the detriment 
associated with extending the current arrangements. However, the Commission is 
mindful that extending the duration of the current arrangements may have a potentially 
anti-competitive impact on the market. 

4.3 What the applicant says 

NECA states that the intention of the proposed code change is to ensure continued 
reliability and security of electricity supply within the market, whilst minimising the 
impact of market distortions. Although NEMMCO has not entered into reserve 
contracts to date, NECA maintains that there is a need to ensure there is a mechanism 
in place to cope with unexpected demand while the market continues to develop. 
NECA believes that it would be premature to allow the existing reserve trader 
provisions to expire. 

4.4 What the interested parties say 

In response to the original application the Commission received three submissions from 
WPV, TXU, and EMEAL. 

WPV supported NECA’s application to extend the current reserve trader sunset 
arguing: 
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 it would be premature to allow the current arrangements to expire. Without the 
reserve trader provisions the level of reserve generation may be under supplied to 
the market. A reliability safety net provides the end consumer with the guarantee of 
an adequate supply in the event of an unexpected demand. 

 the extension of reserve trader provisions, by drawing on all available reserves, will 
ensure the end consumer will have access to an uninterruptible supply of electricity. 

Conversely, TXU raised concerns that the proposed extension of the reserve trader 
sunset departs from its original intention and purpose. In particular TXU is concerned 
that: 

 NECA has failed to make a compelling case as to the necessity of this extension. 

 The market has not entered into reserve contracts to date, which evidences the 
reliability of the National Electricity Market (NEM), and the futile nature of 
extending the reserve trader sunset. 

 The reliability safety net creates a number of distortions in the market. 

 Extending the sunset is essentially anti-competitive. When reserve contracts are 
activated it is essentially a ‘panic buy’ which overly inflates the cost, which is 
eventually passed on to the consumer. 

Similarly, EMEAL raised concerns regrading the extension of the reserve trader 
arrangements. In particular EMEAL is concerned that: 

 NECA has failed to fully develop a case for an extension of the reserve trader, and 
cites that there is no empirical evidence to warrant any extension of the current 
provisions. 

 The existence of the reserve trader provisions creates a number of distortions, and 
discourages new investment within the market.  

 Extending the reserve trader sunset will amount to a net public detriment by 
unnecessarily interfering in the market, and thus fails the statutory test the 
Commission must apply. 

With respect to the variation notice the Commission received an additional two 
submissions from AGL Electricity Limited (AGL) and TXU. 

AGL expressed considerable concern that NECA has not followed due process by 
incorrectly applying the derogation process which explicitly requires full consultation 
when a derogation is extended. Therefore, the amendments to the derogation should 
have been referred back to the reliability panel to conduct a full consultation on the 
matter. 

Furthermore AGL objects to NECA using a derogation to house the reliability safety 
net provisions. As the changes impact the entire market and were significant enough to 
warrant a code change, AGL believe that a complete code change to encompass the 
reliability safety net provisions would be the obvious course. 
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AGL concedes that jurisdictions and end users are concerned that reliability of supply 
is maintained within the NEM. Therefore, AGL accepts that some form of a last resort 
measure is still required.  

However, a more flexible approach is required as NEMMCO’s actions are limited and 
constrained by the obligations placed on it by the code and the reliability panel.  

In response to NEMMCO’s seeking reserve trader/reliability safety net capacity in 
2002, AGL noted the following deficiencies in the current provisions: 

 135 years of recorded data showed that the summer temperatures required to create 
the level of demand in the forecast being used by NEMMCO had never been 
reached. The use of a lower more realistic forecast would have removed any need to 
invoke the reserve trader/reliability safety net provisions. 

 the reserve standard of the single largest plant in each region is acceptable for 
planning, however, the lower Unserved Energy (USE) standard should be used in 
determining the necessity of any reserve trader/reliability safety net action.  

 other supply based options, including retailers acting to curb demand in their own 
interests should be examined to avoid the need for market intervention. 

AGL believes that the reserve trader/reliability safety net provision would operate 
better if NEMMCO were given greater flexibility to: 

 determine the true needs 

 allow for inter-regional reserves 

 investigate potential retailer actions before invoking the reserve trader/reliability 
safety net. 

Therefore, AGL believes that the Commission should impose a condition on NECA to 
review the role and operation of the reserve trader/reliability safety net to ensure it is 
only a last resort and has minimal impact on market operations. Further NECA should 
be directed to establish an industry working group to review the reserve 
trader/reliability safety net and recommend changes.  

TXU concurs with NECA that there appears to be an unintentional oversight in not 
including the reserve contracting arrangements with non-scheduled demand in the 
original code change proposal. Therefore, TXU does not object to its inclusion. 

However, TXU maintains that this oversight demonstrates that NECA has not provided 
rigorous consideration of the matter and the impacts to the market. 

TXU contends that the entire application should be set aside until NECA can provide 
rigorous evidence to support the application. Nevertheless, TXU acknowledges the 
Commission’s efforts to find a compromise by drafting a condition of authorisation 
insisting NECA initiates a thorough investigation within 12 months.  
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4.5 Commission’s considerations 

The Commission notes that in its Network Pricing and Market Network Service 
Providers determination2 the reserve trader arrangements were due to expire on 1 July 
2003. It was hoped that this period would provide a reasonable timeframe to allow the 
market to develop, and to provide an assurance to end consumers that the NEM would 
be able to provide an uninterruptible supply of electricity.  

Further in the Safety Net Provisions and Reserve Contracting determination3 the 
Commission outlined that there was an expectation that the summer of 2002-03 would 
provide NECA and NEMMCO with useful information regarding the future of reserve 
contracting provisions within the code. It was proposed that the Commission would be 
able to utilise this information to assess any future applications regarding an extension 
of the sunset. However, circumstances over this period have only provided the market 
with limited additional information regarding the reserve trader arrangements. It is 
hoped that extending the sunset will give the market a further opportunity to provide 
this additional information.  

The Commission has considered the claims of TXU and EMEAL, that the extension of 
the reserve trader sunset is unnecessary and distortionary in its nature. The Commission 
acknowledges that there may be some distortions associated with the reserve trader 
provisions, such as: 

 central provision of reserves may diminish the incentives for market based 
alternatives, as participants may come to rely on central intervention. 

 as some of the costs of reserve trader are socialised across the entire market, 
participants may be dissuaded from responding to the appropriate price signal and 
entering into commercial arrangements to underpin new investments.  

 inefficient over-estimation of reliability benefits in regulatory test calculations, that 
would not arise in the absence of the reserve trader. 

However it is expected that the existence of a reserve trader mechanism may avoid a 
potentially more distortionary intervention being implemented in the market. 

AGL expressed considerable concern that the proposed derogation would have been 
more appropriately dealt with as a code change. It would be preferable to implement a 
code change rather than a derogation for reasons of clarity and consistency of the code. 
However, as the variation only relates to the extension of the derogation, the 
Commission is confined to determine whether the benefits flowing from the extension 
exceed the anti-competitive detriments. 

In its Safety Net Provisions and Reserve Contracting determination the Commission 
assessed that the derogation will improve the operation of the safety net and reserve 
contracting provisions by:  
                                                 
2 ACCC, Network Pricing And Market Network Service Providers Determination, 21 September 2001 
3 ACCC, Safety Net Provisions and Reserve Contracting Determination. 27 November 2002 
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 providing additional sources of reserve capacity ensuring NEMMCO has a greater 
opportunity to meet reliability standards 

 increasing competition amongst reserve contract and non-scheduled reserve 
contract suppliers, potentially lowering the total costs incurred by NEMMCO when 
activating the reserve trader 

 promoting demand side management as a means of alleviating supply scarcity 
situations.  

As yet the Commission has not received any compelling reasons to change this view. 

The Commission considers that there are a number of public benefits associated with 
extending the reserve trader/reliability safety net provision. The existence of a reserve 
trader/reliability safety net may avoid the occurrence of involuntary load shedding, use 
of directions and the imposition of mandatory restrictions, which would have a more 
distortionary effect on the market. 

Involuntary load shedding, which is arbitrary and discriminatory by nature heightens 
the cost borne by the market as the lack of notice prevents customers from taking 
precautions. NEMMCO’s ability to use directions may also impose a higher cost and 
higher distortion on the entire market. As a direction is likely to be postponed until a 
late stage, NEMMCO is placed in a position of weak bargaining power as fewer 
options are available and remaining offers may be inflated above their true economic 
value. Additionally, mandatory restrictions necessitate that an estimate be made in 
advance as to the required reduction in demand, if this reduction is greater than needed 
the price signals may be perversely affected. The existence of the reserve 
trader/reliability safety net provisions helps to avoid such a situation occurring.  

It is important to note, that NEMMCO may only activate the reserve trader/reliability 
safety net provision as a last resort. The provisions allow NEMMCO to contract with 
generation that would otherwise not participate in the market, and should only be 
activated in situations where it is anticipated that the market will fail. It is expected that 
the existence of such a mechanism should not prevent any market based solution from 
arising. While the market is still developing, reserve contracting is a mechanism that 
defers any decision from NEMMCO to issue a direction, which would have a more 
distortionary impact on the market. 

The Council of Australian Governments Energy Market Review4 outlined concerns 
regarding the lack of demand side participation within the NEM. The structure of the 
retail markets is such that small demand side participants are unable to gauge the value 
of the electricity they consume, and respond to the price signals within the market. The 
Commission considers that in extending the reserve trader/reliability safety net 
arrangements, demand side involvement will be given an opportunity to further evolve 
to a point where customers can actively participate in the market, which will potentially 
avoid the occurrence of involuntary load shedding. It is hoped that this will be aided by 

 
4 Council of Australian Governments Energy market review Final report (2002) pg 174 
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the implementation of full retail competition and the roll out of interval metering in the 
near future. The Commission is of the view that once demand side participation is fully 
developed there should no longer be a need for a reserve trader/reliability safety net. 
However, until the market develops to such a point, the reserve trader/reliability safety 
net provisions assure stakeholders that the market will deliver at all times. 

In NEMMCO’s 2002 Statement of Opportunities for the National Electricity Market5, 
the forecast supply / demand analysis predicts that the summer reserve in the Victorian 
and South Australian combined regions, under a medium growth reserve margin, will 
slightly fall short of its minimum reserve level in 2003/04, and the shortfall will be 
exacerbated over the summer of 2004/05. Although there are some concerns 
surrounding the assumptions used in the calculation of reserve margins, the 
Commission feels that extending the reserve trader provisions until 1 July 2005 will 
provide the market with an adequate mechanism to cope with any potential shortfall 
over these two periods. The Commission considers that by the summer of 2005/06 
further interconnection within South Australia and Victoria are likely to be available, 
reducing the scope for local shortages to arise, and also demand side participation 
within the market would have further developed to such a point where the reserve 
trader/reliability safety net provisions may no longer be required. 

Despite the NEM operating at high levels of reliability, the Commission feels that it 
would be prudent for the reserve trader/reliability safety net arrangements to be 
extended for a further two years, as there is a lack of information pertaining to the 
impacts of the existence of the reserve trader/reliability safety net. Therefore, at this 
point in time the Commission is willing to acknowledge that the market needs more 
time to gain further information regarding the full impact reserve trader/reliability 
safety net provisions have on the market.  

From the foregoing discussion it is clear that the benefits of extending the reserve 
trader/reliability safety net provisions will not indefinitely outweigh the detriments. The 
level of demand side participation in the NEM is expected to increase, thus 
progressively eroding the case for a reliability safety-net. Progress in refining the 
settlements residue auctions should strengthen inter-regional competition and reduce 
opportunities for local suppliers to withhold capacity at critical times. The price cap, 
Value of Lost Load (VoLL), must also be kept under review thus potentially allowing 
any inhibiting effects it may have on the market to be lessened over time. Once the 
market develops to a certain point the reserve trader/reliability safety net backstop may 
not deliver benefits, simply because it may not be needed. However, the potential 
negative impacts will persist as long as these provisions are retained in the code. 

Thus the balance between benefits and detriments is expected to change with time. 
However the rate at which the market will develop depends on many variables, and it is 
not possible to forecast precisely when the market will offer such confidence in 
reliability that the reserve trader/reliability safety net provisions are no longer justified.  

                                                 
5 NEMMCO 2002 Statement of Opportunities pg 8-29 
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In these circumstances NECA’s proposal will meet the statutory test only if it contains 
appropriate measures providing for the thorough review of the justification for the 
reserve trader provisions going forward.  Clause 3.12.1(b) of the code, which requires 
the reliability panel to consider whether NEMMCO’s power to enter reserve contracts 
can be removed prior to the sunset date, goes part way to meeting this requirement.  

It is likely that NECA will revisit the issue in order to determine whether or not the 
sunset should be extended again. However the Commission must also consider the 
adequacy of arrangements for reviewing the justification for the reserve trader 
provisions beyond 1 July 2005. Conversely, it appears unlikely that NECA would wish 
to see the provisions lapse without considering whether the market had developed such 
that the provisions are no longer needed. 

Thus, in considering NECA’s current proposal, it is appropriate for the Commission to 
consider the nature of any process for reviewing the reserve trader provisions as they 
near the revised sunset date. Given the significance of this issue, the Commission 
considers it is necessary that any review must involve wide consultation among code 
participants and interested parties. Moreover, the Commission considers it essential that 
a review squarely addresses the necessity for the provisions to be maintained beyond 
the revised sunset date, in light of the objectives of the code.  

Certainly some of the code change mechanisms, such as the code change panel process 
(clause 8.3.3 – 8.3.9) and the reliability panel process (clause 8.8.3), are capable of 
delivering a review with the characteristics outlined in the previous paragraph. In 
relation to the other mechanisms (derogations under clause 8.4; minor variations under 
8.3.10) this is less clear. In any case, to ensure a review in fact has the features set out 
above, it is necessary to make authorisation of NECA’s proposed changes conditional 
upon NECA initiating a review with these features.  

Accordingly the Commission’s approval of NECA’s proposal is subject to the 
following conditions: 

C1:  That, no later than 1 July 2004, NECA initiates a review of the provision 
for NEMMCO to enter into reserve contracts in accordance with clause 
3.12 of the code. 

C2:  That NECA develop the terms of reference for the review which include 
the following: 

a. To inquire into and recommend upon whether the provision for 
NEMMCO to enter into reserve contracts in accordance with clause 
3.12 of the code be allowed to expire on 1 July 2005; 

 
b. To inquire into and recommend upon whether the provision for 

NEMMCO to enter into reserve contracts in accordance with clause 
3.12 of the code be extended indefinitely;  and 

 
c. In formulating its recommendations, to take into consideration the 

‘market objectives’ and ‘code objectives’ (as those terms are defined in 
the code) and seek to give maximum effect to market mechanisms 
where feasible. 
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C3:  That NECA use code consultation procedures in conducting the review. 

The Commission believes that it has partly addressed the concerns expressed by AGL, 
TXU and EMEAL by only extending the sunset by a further two years, and imposing 
conditions of authorisation requiring NECA to review the provisions before 1 July 
2005. 

In light of the aforementioned review the Commission would expect any new code 
change would also address the need for clarity and move the non-scheduled reserve 
contracting provisions from the derogations into chapter 3 of the code. 

In addition, AGL and TXU consider that the issue may extend beyond the application 
of the reserve trader/reliability safety net provisions. The efficacy of those provisions is 
also impacted by related matters, such as the processes for developing demand 
forecasts and reserve margins. AGL contend that the operation of the reserve 
trader/reliability safety net would be enhanced if NEMMCO were allowed greater 
flexibility to determine the true needs, to allow for inter-regional reserves and to 
investigate potential actions before invoking the reserve trader provisions. 

The Commission acknowledges that NEMMCO’s ability to engage in reserve contracts 
may impede competition within the market however, the Commission considers that 
the benefits associated with extending the reserve trader provisions, subject to the 
above conditions, outweigh any public detriment associated with this extension at this 
point in time. Allowing the extension of the reserve trader provisions will ensure the 
reliability of supply within the market, and may prevent more distortionary measures in 
the form of a direction or mandatory restrictions from being implemented. If the 
reserve trader provisions were to expire at this time, there would arise a greater 
dependence on more distortionary measures to ensure reliability of supply within the 
market. Therefore the Commission supports a temporary extension to the reserve trader 
provisions as a means of maintaining reliability and security within the power system, 
pending the ongoing refinement of the retail and wholesale trading arrangements and 
the accumulation of more information regarding the market’s ability to clear reliably 
without intervention. However, the Commission notes the possibility that the 
continuation of the reserve trader provisions may tend, in itself, to inhibit the maturing 
of the market and refinement of trading arrangements. Such concerns would require 
careful consideration if a further extension were to be sought.  



 Draft determination – Extension of Reserve Trader Sunset 14

5. Draft Determination 

On 19 December 2002, the Commission received applications for authorisation (Nos 
A90864, A90865 and A90866) of amendments to the code which were subsequently 
varied on 16 April 2003. The applications were submitted by NECA, under Part VII of 
the TPA. The code changes relate to the extension of the reserve trader provisions in 
the NEM. 

The applications were made under sub-sections 88 (1) and 88 (8) of the Trade 
Practices Act 1974 (the TPA) to: 

 Make or give effect to a contract or arrangement, or arrive at an understanding, 
where a provision of that proposed contract, arrangement or understanding would 
be, or might be, an exclusionary provision within the meaning of section 45 of the 
TPA (Form A); 

 Make or give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the TPA 
(Form B); and 

 Engage in conduct that constitutes or may constitute the practice of exclusive 
dealing, within the meaning of section 47 of the TPA (Form E). 

For the reasons outlined in Chapter 4 of this draft determination, the Commission 
considers that extending the reserve trader arrangements for which authorisation is 
sought under subsection 88 (1) and 88 (8) of the TPA: 

 are likely to result in a benefit to the public which outweighs the potential detriment 
from any lessening of competition that would result if the proposed conduct or 
arrangements were made, or engaged in 

 are likely to result in such a benefit to the public that the proposed conduct or 
arrangements should be allowed to take place or be arrived at. 

The Commission is also satisfied that, in all the circumstances, the conduct for which 
authorisation is sought under subsection 88 (8) of the TPA in respect of proposed 
conduct to which subsections 47 (6) and (7) apply (subject to the conditions of 
authorisation), would be likely to result in such a benefit to the public that it should be 
allowed to take place. 

The Commission is also satisfied that, in all the circumstances, the conduct for which 
authorisation is sought under subsection 88 (1) of the TPA in respect of provisions 
which may be exclusionary provisions (subject to the conditions of authorisation), 
would be likely to result in such a benefit to the public that it should be allowed to be 
made and given effect to. 

This draft determination is made by the Commission on the 9 July 2003. The 
Commission authorises the amendments to the code contained in application numbers 
A90864, 90865 and 90866. The period of authorisation is to 1 July 2005. 
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Conditions: 

C1:  That, no later than 1 July 2004, NECA initiates a review of the provision 
for NEMMCO to enter into reserve contracts in accordance with section 
3.12 of the code. 

C2:  That NECA develop the terms of reference for the review which include 
the following: 

a. To inquire into and recommend upon whether the provision for 
NEMMCO to enter into reserve contracts in accordance with section 
3.12 of the code be allowed to expire on 1 July 2005; 

 
b. To inquire into and recommend upon whether the provision for 

NEMMCO to enter into reserve contracts in accordance with section 
3.12 of the code be extended indefinitely;  and 

 
c. In formulating its recommendations, to take into consideration the 

‘market objectives’ and ‘code objectives’ (as those terms are defined in 
the code) and seek to give maximum effect to market mechanisms 
where feasible. 

 

C3:  That NECA use code consultation procedures in conducting the review. 
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