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1. BACKGROUND 

1.1 The ACCC's Request for Submissions 

The ACCC has requested submissions from interested parties on NECA's 27 March 
2002 applications for authorisation of proposed Code changes to implement the 
recommendations in NECA's Stage 1 Report into Integrating the Energy Market and 
Network Services ("the Stage 1 RIEMNS Code Changes"). 

Specifically, the ACCC has sought: 

(a) comments on the potential anti-competitive detriment and public benefit of the 
Stage 1 RIEMNS Code Changes; and 

(b) comments relating to the acceptance of these Code changes to the access 
code (under Part IIIA of the Trade Practices Act 1974) 

1.2 Submission in Outline 

This Submission is made in response to the RIEMNS Code Changes proposed for 
firmer access across transmission infrastructure.  The proposed Code Changes are 
set out in new draft clauses 3.7A and 3.7B, which deal with: 

(a) the provision of market information on planned network outages (clause 3.7A); 
and 

(b) the development of a new network performance framework (clause 3.7B). 

In this submission, we briefly outline TransGrid's in principle position on network 
information and network performance frameworks for TNSPs. 

We then address: 

(i) some fundamental concerns TransGrid has with the firmer access proposed 
RIEMNS Code Changes, from an anti-competitive detriment and public benefit 
perspective; and 

(ii) our views on how the acceptance of these Code Changes would have an 
adverse impact on the effectiveness of the access code embodied in the 
National Electricity Code. 

2. TRANSGRID'S IN PRINCIPLE POSITION 

TransGrid supports NEM initiatives, which aim to: 

(a) improve information on network availability and outages; 

(b) provide higher levels of network availability and performance; and 

(c) strike an appropriate balance between economic incentives and service levels 
for TNSPs in order to achieve (a) and (b) above. 
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In our view this is best achieved in the NEM (in a way which minimises 
anti-competitive detriment and maximises public benefit) by having an accountability 
framework in which there is clear separation between: 

(a) responsibility for setting TNSP standards of service and TNSP economic 
incentives (which should both be vested in a single economic regulator, 
namely the ACCC); and 

(b) responsibility for enforcing the particular Code provisions under which those 
standards and incentives are set (with that Code enforcement role to remain 
with NECA). 

3. ANTI-COMPETITIVE DETRIMENT/PUBLIC BENEFIT OF RIEMNS 
CODE CHANGES 

We set out below TransGrid's concerns on each of the proposed market information 
(clause 3.7A) and network performance framework (clause 3.7B) RIEMNS Code 
Changes. 

3.1 The Provision of Market Information on Planned Network Outages (clause 3.7A) 

(a) Detrimental effect on Public Interest 

TransGrid accepts that TNSPs can and should be encouraged to give timely and 
relevant information to Market Participants about network outages and availability.  
This is necessary so that Market Participants can make their own assessment of how 
network availability and outages may affect: 

• market outcomes (such as pool prices and hedging contract prices); and 
• Market Participants' own contract and risk positions. 

However the effect of clauses 3.7A(a), (c)(3) and (d)(3) goes well beyond this.  These 
new clauses effectively require NEMMCO and TNSPs to make their own assessments 
of market outcomes and Market Participants positions in advance.  This is because 
these new clauses expressly require TNSPs to provide information (as required by 
NEMMCO) to enable projections of market outcomes and likely participant risk 
positions to be made.  If TNSPs are to provide this information they will necessarily 
need to form their own views about likely market outcomes and participant risk 
positions, so that they can fulfil their obligations of providing information that may 
impact on those outcomes and positions. 

This gives rise to a number of significant problems which undermine the public interest 
in having an efficient National Electricity Market, with roles and risks properly allocated 
to those best placed to perform and manage them.  These problems are outlined in 
sub-paragraphs (1) to (3) below. 

(1) Problems associated with TNSPs' Forecasting Market Outcomes 

TNSPs are regulated network operators,. not spot market and hedging 
contract market participants.  They are not in a position to be second guessing 
the behaviour of market participants by engaging in the forecasting of market 
participant risk outcomes. 

Requiring TNSPs to effectively engage in this forecasting could lead to: 

• TNSP's making forecasts and providing information which is not 
necessarily relevant to the actual needs of market participants; or 
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• TNSPs being required to duplicate some market information services 
already provided by others on a competitive basis; 

• TNSPs incurring significant costs to strengthen their resources and 
expertise to engage in this forecasting on an ongoing basis in order to 
meet the new ongoing information requirements.  Those costs will 
then have to be factored into the setting of TNSP Revenue 
requirements and passed on to participants.  Market and contract 
forecasting is a service which participants can (and do) already 
arrange for themselves on a competitive service provider basis. 

(2) Overlap with Information Services Provided by NEMMCO 

There is also the risk that much of the forecasting and new information giving 
requirements required of TNSPs would overlap with the market and system 
availability information already provided by NEMMCO.  Two problems 
potentially arise as a result of this: 

(i) Duplication:  TNSPs would be employing resources and incurring 
costs in addition to those already borne by NEMMCO. 

(ii) Inconsistent Information:  Market Participants could find themselves 
faced with the serious problem of having to make economic decisions 
in circumstances where they are presented with conflicting information 
from a TNSP and NEMMCO. 

Accordingly, greater thought needs to be given to clause 3.7A and to 
NEMMCO's existing information provision obligations to clarify the differences 
between NEMMCO's and TNSP's responsibilities, so as to minimise the risk of 
information overlap and inconsistency. 

(3) Problems associated with the breadth of information required 

The broad and undefined nature of the matters for which information will be 
needed under clause 3.7A (i.e. to assess "market outcomes" and to make 
decisions on "contract hedging and other risk management tools") means that 
in order to comply, TNSPs may be forced to disgorge a substantial amount of 
detailed information in case it may be relevant.  This poses the following 
problems: 

• the volume and detail of information may end up being of minimal 
relevance and use to market participants' actual needs ; and 

• the resources required by TNSPs to gather and disseminate it will 
involve significant additional costs, which will need to be factored into 
TNSPs revenue requirements, and passed on to participants. 

(4) Risks due to lack of control over factors affecting Network 
availability 

A further problem with clause 3.7A is that there is not sufficient recognition 
(and warning to market participants) of the limitations which planned network 
outage and availability forecasting information will necessarily have, due to the 
unpredictability of a wide range of factors (listed in Annexure A to this 
submission) which could affect or change network availability, sometimes at 
short notice. 

The wording in clause 3.7A does not, in our view, go far enough to make this 
point clear.  As presently drafted: 
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• Market participants might be encouraged to rely too heavily on 
planned outage information, failing to factor in (and use other risk 
management measures to effectively manage) the risk of unplanned 
network interruptions, due to matters such as those listed in Annexure 
A; and 

• TNSPs could in turn be exposed to substantial liability claims from 
Market Participants who have not properly covered their risk. 

(b) Anti-competitive effect 

As indicated above, clause 3.7A in its current form will effectively require TNSPs to 
provide a market forecasting information service which is necessarily based on the 
trading behaviour of Market Participants.   

This is contrary to the competitive free market approach underlying the wholesale spot 
market.  Under that approach, services that can be directly accessed by participants 
on a competitive basis should be.  They should not (in effect) be bundled into the 
services provided by TNSPs as part of their regulated monopoly business. 

Timely technical information on network outages and availability is what should be the 
focus of information requirements for TNSPs, leaving Market Participants to take this 
TNSP information into account when they apply their own individual skill to the 
forecasting of spot prices and the negotiation of hedge contract positions. 

(c) Proposals to improve clause 3.7A 

In light of the above problems, TransGrid proposes the following: 

(1) Clause 3.7A(a) be amended to: 

• replace the entire first sentence with a sentence which sets an 
objective of providing Market Participants with timely and accurate 
information on planned network outages (i.e. deleting all references to 
projections of market outcomes etc…); and 

• strengthen the second sentence so as to warn market participants of 
the risks of relying on information on planned outages, due to the risks 
of factors such as those listed in Annexure A, and the need for market 
participants to separately assess and manage those risks for 
themselves. 

(2) The scope of the new information to be provided by TNSPs, particularly that 
published by the TNSPs, should be phased in over time, commencing with 
outages that are most likely to impact on interconnection capability, and 
progressing to the disclosure of information that affects intra-regional 
capability.   

This is because the infrastructure required to meet the full scope of these 
requirements could be extensive (including replication of some aspects of the 
market information system currently administered by NEMMCO). 

This phasing in should also be linked to the revised setting of TNSPs' revenue 
requirements referred to under sub-paragraph (3) below. 

(3) Clause 3.7A should be amended to recognise that the costs of TNSPs 
meeting the new information requirements need to be factored into the setting 
of TNSPs allowed revenue requirements under Chapter 6 of the Code. 
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3.2 The Development of a New Network Performance Framework 

(a) Detrimental Effect on Public Interest 

Under NECA's proposed clause 3.7B Code Changes, NECA gives itself the power to 
develop, publish and maintain a TNSP network performance framework, measuring 
TNSP performance against two broad and undefined factors ("market efficiency" and 
"market customers") which remain entirely at the discretion of NECA. 

In TransGrid's view this runs very much against the public interest in having an 
efficient National Electricity Market with responsibilities and roles clearly allocated to 
those who are legally empowered and best placed to perform them. 

The main reason for this view is that the setting and regulation of network performance 
and service levels must necessarily be linked to the setting and regulation of revenue 
and economic incentives for TNSPs.   

The regulation of both revenue and performance standards for TNSPs is already 
vested in the ACCC under Chapter 6 of the Code and under the new powers recently 
given to the ACCC under the Network and Distributed Resources Code change 
package.  The ACCC has already commenced its own process for establishing TNSP 
performance standards. 

NECA's seeking to (effectively) give itself an economic regulatory role running parallel 
to the ACCC's existing role gives rise to a number of specific problems (against the 
public interest) which are outlined in paragraphs (1) to (4) below. 

(1) Confusion and inconsistency in having 2 separate network 
performance standard regimes 

It is not in the interests of anyone in the NEM to have 2 separate, parallel 
regimes being developed to regulate network performance standards. 

This will inevitably result in conflicting and confusing requirements for TNSP 
network performance.  This could have the result that: 

• it may not be possible for TNSPs to comply with both sets of 
requirements at the same time; 

• market participants may have conflicting and inconsistent entitlements 
to TNSP service standards; and 

• TNSPs, market participants and regulators spend unnecessary 
amounts of time and resources trying to sort out the confusion. 

The requirement for NECA to "have regard to" achieving consistency with the 
ACCC (see clause 3.7B(d)(4)) does nothing to alleviate this problem.  At the 
end of the day NECA would still have power to set its own standards (and 
"consistency" to one person may not be "consistency" to others). 

(2) Duplication of Effort and Inefficiencies 

Running 2 separate and parallel regimes for the setting of network 
performance standards will also result in unnecessary duplication of effort, 
resources and costs for all involved namely NECA, the ACCC, TNSPs and 
market participants. 
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(3) NECA's proposed role may be beyond power and open to legal 
challenge 

The role proposed for NECA in developing, publishing and maintaining a 
network performance framework may also be beyond power and open to legal 
challenge, for the reasons outlined in sub-paragraphs (i) and (ii) below. 

(i) NECA is not empowered to act as economic regulator 

As indicated above, the ACCC is clearly already empowered to 
undertake the economic regulatory roles of setting TNSP service 
standards and revenue requirements.  NECA's functions and powers 
are effectively set out under clause 1.5.2 of the Code and do not 
include an economic regulatory role.  

Accordingly, NECA's proposal to give itself an economic regulatory 
role under proposed new clause 3.7B is, in our view, inconsistent with 
the powers currently ascribed to each of the ACCC and NECA under 
the Code, and is therefore beyond power. 

(ii) NECA is not empowered to adopt a substantive rule setting role 

Under clause 1.5.2 of the Code, NECA's functions are essentially as 
follows: 

• monitoring:  to monitor and report on Code compliance and 
Code adequacy; 

• enforcement:  to enforce the Code, in accordance with the 
Code and the NEL; 

• Code administration:  this includes the following administrative 
functions: 

− establishing and administering dispute resolution 
procedures; 

− administering and managing Code change; 
− information collection and dissemination; 
− undertaking various reviews specifically required 

under the Code. 

The clear intent of these provisions of the Code (and of powers given 
to NECA throughout the Code) is that NECA's primary functions are to 
administer the processes outlined under the Code and to regulate 
compliance with the Code. 

In giving NECA these roles, the Code also seeks to maintain an 
appropriate level of separation between "rule making" functions (on 
the one hand) and "rule administration" and "rule enforcement" 
functions (on the other), consistent with general principles of 
administrative law. 

The way the Code seeks to maintain this separation is seen (for 
example) in the Code change process. 
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While NECA is empowered to administer the Code change process 
and give effect to Code changes under Chapter 8, responsibility for 
developing the substance of the actual Code changes is vested in a 
Code Change Panel, which is meant to operate with a sufficient 
degree of independence from NECA.  (As can be seen from NECA, 
rather than the Code Change Panel, reporting on the RIEMNS Code 
Changes, this separation appears not to be well understood by 
NECA). 

We note in passing that many within the industry have questioned 
whether these arrangements under the Code do in fact provide 
sufficient separation between the "administration" of the rule making 
process and the "rule making" itself.  It should be noted that to the 
extent that they do not (or to the extent that NECA becomes too 
closely involved in the "rule making" function of the Code Change 
Panel) then the decisions of NECA and the Code Change Panel will 
be open to legal challenge on administrative law grounds. 

With these points in mind it is important to make sure that NECA is not 
given (and does not seek to give itself) rule making powers.  

Accordingly the role proposed in draft clause 3.7B for NECA to 
develop, publish and maintain a network performance framework 
would, in our view, be entirely inappropriate and inconsistent with the 
powers intended for NECA under the Code.  It would also be in 
breach of the separation of "rule making" and "rule enforcement" 
principles of administrative law. 

(4) NECA's lack of economic expertise 

Finally NECA was not established as an economic regulator (and 
consequently does not necessarily have the resources and expertise to deal 
with matters involving economic regulation). 

Accordingly, allowing NECA to undertake this role would expose TNSPs and 
market participants to the risk of NECA: 

• inadequately or incorrectly assessing the economic factors necessary 
to strike an effective service level/economic incentive balance; or 

• employing significant additional resources in order to obtain the 
necessary expertise to assess economic factors, at a cost which 
would inevitably be passed on to NEM participants through fees 
charged by NEMMCO to meet NECA's operating costs. 

(b) Anti-competitive detriment 

As indicated above, one level of regulatory oversight (by the ACCC) of the TNSP 
service level/economic incentive balance is sufficient. 

Over prescribing TNSP service level standards and economic incentives (by imposing 
an additional level of regulation by NECA) may take away the incentive for TNSPs and 
market participants to negotiate their own individual service level/pricing outcomes 
within the regulatory parameters established under Chapters 5 and 6 of the Code. 

This may in turn limit individual market participants' options in positioning themselves 
to compete in competitive energy markets, having a detrimental effect on competition 
in those markets. 
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(c) Proposals in respect of Clause 3.7B 

In TransGrid's view the need for clause 3.7B has been overtaken by the powers now 
given to the ACCC in the setting of TNSP performance standards and economic 
incentives.   

Accordingly, TransGrid submits that the Code Changes embodied in clause 3.7B 
should not proceed. 

If the ACCC considers it appropriate to maintain clause 3.7B, TransGrid submits that 
clause 3.7B be amended so as to provide for: 

• the ACCC to assume the roles given to NECA under clause 3.7B; 

• network performance standards set under clause 3.7B to be subject to the 
setting of appropriate revenue requirements by the ACCC under Chapter 6; 
and 

• the phasing in of any new performance standards so as to correspond with the 
timing of any corresponding adjustments to revenue requirement adjustments 
under Chapter 6. 

4. IMPACT OF PROPOSED CODE CHANGES ON THE 
EFFECTIVENESS OF THE NEM ACCESS CODE 

It can be seen from our comments under paragraph 3 above, that the subject matter of 
proposed new clauses 3.7A and 3.7B unavoidably deals with service levels and 
revenue/pricing requirements of TNSPs. 

These issues are at the core of TNSP infrastructure access issues already regulated 
under the access code provisions of the National Electricity Code (namely Chapters 5 
and 6). 

As indicated in paragraph 3 above, clauses 3.7A and 3.7B substantially duplicate 
these access code provisions, exposing those who rely on the access code (both 
TNSPs and market participants alike) to all of the problems outlined in the sub-
paragraphs of 3.1 and 3.2 above. 

This duplication of access code regulation (and the uncertainty thereby created) 
significantly undermines the effectiveness of the access code for the purposes of Part 
IIIA of the Trade Practices Act.  

Accordingly, TransGrid submits that clauses 3.7A and 3.7B should not be permitted to 
proceed, in the absence of the proposals indicated in paragraphs 3.1(c) and 3.2(c) 
above. 
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ANNEXURE A 

 

Examples of Factors Affecting Outage Plans Beyond the Control of 
TNSPs 

There are numerous incidents that could arise that would necessitate TNSPs to move away 
from previously published Scheduled network outages.  These include: 

• Public safety issues. 

• Unplanned outage with or without damage to networks caused by adverse weather or 
natural disasters. 

• System security requirements imposed by the Code. 

• Domino effect from other changes due to system security requirements imposed by 
the Code. 

• Supply reliability issues due to unforeseen circumstances (demand forecast errors, 
unusual weather conditions). 

• Environmental issues. 

• Unplanned outage with or without damage to networks caused by human works or 
interference. 

• Industrial issues. 

• TNSPs being at the mercy of NEMMCO, and the timeliness of their review of outage 
impacts.  TNSPs need to adjust outage plans as a result of NEMMCO's assessment of 
the impacts of outages. 

• Adverse weather or natural disasters that prevents work access or impose security 
constraints. 

• Outage plans of other sub-transmission organisations have a major impact on outage 
availability. 

• Optimisation of outage schedule to meet generator's requirements. 

• Domino effect requiring refinement of outage schedules to recover an optimal position 
after any other changes. 

 


