Australlan Competition & Consumer Commission PO Box 1159

Dickson ACT 2602
470 Northbourne Ave
Dickson ACT 2602
Australia
Ph {02) 6243 1111
Fax [02) 6243 1199
Our Ref’ C2002/527
XX June 2002
XX g I = i
xx .
fo
xx N Ch e
Dear xx

Trade Practices Act 1974
Application for Authorisation Nos A90811 & A90812
lodged by Health Purchasing Victoria

The Australian Competition and Consumer Commission (the Commission) has issued a draft
determination in relation to application for authorisation registration numbers A90811 &
A90812 lodged by Health Purchasing Victoria (HPV). The applications seek authorisation
for the calling and awarding of tenders by HPV for the exclusive acquisition of temporary
agency nursing staff from nursing agencies on behalf of several public and one private health
service in metropolitan Melbourne and Geelong.

HPV’s original intention in proposing the collective tender was to reduce agency nursing
costs for the participating health services.

However, on 1 March 2002, the Victorian Department of Human Services (DHS) issued a
written direction under section 42 of the Health Services Act 1998 (Vic) capping the rate
which Victorian public hospitals and metropolitan health services can pay for agency nursing
services and limiting the instances in which agency nurses can be employed to unexpected
absences of permanent staff.

In effect, the written direction largely produces the outcomes the proposed tender process was
designed to achieve.

The ACCC is not required under the authorisation process to assess whether the DHS
direction generates a benefit to the public outweighing any detriment to the public. The
ACCC has no view on this matter.

HPV has not withdrawn its application for authorisation for the collective tender process.

The Commission has therefore proceeded with the authorisation process as set down in the
Trade Practices Act (1974). In particular, it has now released a draft determination indicating
what its proposed decision is on the HPV application.
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The Commission has assessed the likely public benefits and effects on competition of the
proposed tender process given that the written direction is already in place. In effect it has
assessed whether any public benefit and anti competitive detriment results from the proposed
tender arrangements in addition to that flowing from the written direction.

The draft determination identifies a small public benefit flowing from the collective tender in
the form of administrative cost savings which could be expected to be directed towards
improving patient care. The Commission also considered that the requirement that the
successful tenderer meet service level targets would assist in improving patient care.

The Commission considers that minimal public detriment results from the tender process. In
particular, the Commission considers that there is unlikely to be a significant reduction in
agency nurse’s remuneration from the collective tender process in addition to any reduction
achieved by the price cap in the DHS direction.

The draft determination therefore concludes that the public benefits likely to result from the
arrangements would outweigh any anti-competitive detriment that may arise. Accordingly,
the Commission proposes to grant authorisation in relation to the applications.

A copy of the draft determination is available from the Commission’s web site at

Once the Commission releases a draft determination, the applicant or any interested party
may call a pre decision conference. Interested parties must notify the Commission in writing
within fourteen days of Tuesday 2 July 2002, that is, by close of business on Tuesday 16
July 2002, if they wish the Commission to hold a conference in relation to the draft
determination. This deadline cannot be extended.

A pre-determination conference provides the opportunity to make an oral submission in
response to the Commission’s draft determination. Conferences are conducted informally,
without participation of legal or other professional advisers.

In the event of such a conference taking place it would be held as soon as possible, but in any
event no later than 15 August 2002.

You are also invited to make a written submission in response to the Commission’s draft
determination. Written submissions should be lodged by close of business on Friday 26
July 2002, at the following address:

The General Manager

Adjudication Branch

Australian Competition & Consumer Commission
PO Box 1199

DICKSON ACT 2602

Submissions can also be lodged by e-mail to: adjudication@accc.gov.au or by facsimile on
(02) 6243 1211.

You may request that information you provide ina submission to the Commission be treated
as confidential and not placed on the public register. The Commission may take into account



information for which it grants confidentiality, even if that information is not publicly
available. Guidelines for seeking confidentiality are attached for your information.

A copy of this letter will be placed on the Public Register kept by the Commission. Should
you require further information, please contact the Commission’s Information Centre on
1300 302 502.

Yours sincerely

Richard Chadwick

A/g General Manager
Adjudication Branch
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