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Corporate Development/Regulatory Affairs
Telephone: 02 9284 3434
Our Reference: eb/vms

Mr Michael Rawstron
General Manager
Regulatory Affairs – Electricity
Australian Competition and Consumer Commission
PO Box 1199
Dickson   ACT 2602

Dear Sir

DISPUTE RESOLUTION ARRANGEMENTS

Thank you for providing the opportunity for TransGrid to comment on the Commission’s Draft
Determination on Amendments to the National Electricity Code Dispute Resolution
Arrangements.  TransGrid offers the following comments with respect to the Draft
Determination:

Timing limits to resolve multi-party disputes

TransGrid has submitted that allowing 70 days for resolving multi-party disputes (i.e., disputes
involving more than 2 parties) is unnecessarily long.  We note the comments made by the
Commission that particularly in the case of multi-party disputes, the period allowed (70
business days for multi-party disputes; 30 business days for other disputes) may be
insufficient time for the DRP to make a decision.

TransGrid believes that adequate protection already exists in the Code which allows for
extensions of time.  

Under the Code, the 30/70 business-day period can be extended in circumstances where the
parties agree, where NECA consents, or where mediation has been utilised.  Consequently,
there is already adequate protection in the case of the (unusual) circumstances of a
particularly difficult dispute which requires more than the 70 business days to resolve.

That 70 business days is a generous period within which to make a decision is evident from:

1. the fact that it is 70 business days (not 70 days).  This is the equivalent of 3½
calendar months;

2. the decision making at the final DRP stage is not made in isolation; in order to have
got to that stage, the disputing parties will have already:

(i) have had correspondence or discussions which resulted in the disputed
decision in the first place;

(ii) will have been obliged to meet with other co-participants to determine matters
as to the further conduct of the matter (clause 8.2.4(d)) which meeting, whilst
directed more to the conduct of the matter rather than the content of the
matter, will nevertheless give the disputing parties an opportunity to air their
differences and points of view;

(iii) may be the subject of mediation (clause 8.2.6C(d)).
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In other words, by the time the dispute has got to the DRP stage for the determination, the
issues should be well understood by all concerned.

The 70 business day time limit being inconsistent with time limits imposed upon Code
Participants in relation to their own decision-making activities. 

For example, in relation to responses to connection enquiries, NSPs are required to provide
information within 2 weeks of receipt of the relevant connection enquiry, including the
preliminary programs as to milestones for connection and access activities etc, and in 4
weeks written advice of all further information that the connection applicant must prepare and
obtain for the purposes of an application to connect (see Code clause 5.3.3). 

The point is that Code participants are given comparatively short periods of time within which
to respond to matters which can give rise to disputes (2 or 4 weeks in the case of connection
issues), and yet the DRP process as to a dispute in relation to such a matter need only be
considered within 70 business days (3½ months (in the case of a multi-party dispute)).

Indeed, a disputing party cannot be assured of resolution of a dispute in less than 108
business days.  This is so even if the disputing party moves to the next stage of the dispute
process at the first available opportunity in every case, and NECA does not grant an
extension of the 70 business day period under 8.2.6D(c).  

The 108 business days (5 calendar months) can only be achieved under the (unrealistic)
assumption that a disputing party moves to the next stage of the dispute process on the first
day following relevant time limits (eg, issues the DMS referral on the first business day after
the disputed decision is made).  

In practice this will not occur, as an affected party would (and indeed should) take some time
after receipt of the disputed decision in analysing the decision and perhaps discussing it with
the relevant counterparty before launching immediately into a DMS referral.  

Therefore, the 5 calendar month period can be seen not as a practical limit, but rather the
bare minimum in which a disputing party can be guaranteed resolution (with a realistic
timeframe being somewhat more than the minimum 5 months).

Accordingly, TransGrid submits that the 70 business days allowed for resolving multi-party
disputes be reduced to 40 business days. 

Business Day 1 Disputed decision
2 DMS referral (8.2.4(b))
7 DMS meeting (8.2.4(d))
8 Serve notice on other participants (8.2.4(d))
28 Dispute not resolved within 20 business days of

service on last participant (8.2.4(i)(2))
28 Refer to Adviser
38 Adviser to refer to DRP (8.2.5(c))
108 Decision by DRP (if not extended by NECA: 8.2.6D(c))

One-party disputes

In its earlier submission to the ACCC, TransGrid suggested that a mechanism for resolving
“one-party disputes” be incorporated in the Code. 

The Commission gave 2 reasons for not supporting a mechanism for resolving one-person
disputes.  They are that:

1. it may lead to an increase in the volume of disputes; and
2. it may cause delays in resolving “genuine code disputes”.
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TransGrid recognised that whilst a procedure for resolving one-person disputes may
potentially lead to an increase in the number of disputes (because a “dispute” would then
include both one person and multi-person disputes), the consequence should in fact be
greater clarity as to the meaning and operation of the Code with the further consequence of
ensuring that there are fewer multi-person disputes.  

That is the greater clarity as to the meaning and the operation of the Code should result in
fewer disputes between multiple parties arising in the first place.

To guard against frivolous “one-person” disputes being raised, TransGrid considers similar
provisions to those adopted by the courts themselves could be implemented.  In this context
the DRP would have the ability to dismiss frivolous or vexatious one-person disputes or one-
persons disputes which are not genuine in the sense that they pertain to no genuinely held
concern or issue as to the interpretation or operation of Code, but rather merely as to a purely
hypothetical question of interpretation.

Natural justice

TransGrid has proposed that Advisers be required to apply the rules of natural justice in the
carrying out of their functions.  In its draft determination, the Commission has rejected this
proposal.

The Commission’s stance appears to be that natural justice need not be applied to functions
unless those functions involve the making of binding decisions, and that as the Advisers’
functions do not include the making of binding decisions (but rather to facilitate
mediation/dispute resolution), natural justice is not required.

Whilst accepting that the Advisers have a narrower more limited role than others in the DRP
process, it is fallacious to suggest that an Adviser who has the responsibility of facilitating
resolution of a dispute should not afford natural justice to the disputants.  For example, Code
clause 8.2.5(c) requires an Adviser (if the parties so agree) to attempt resolve the relevant
dispute by “any means the Adviser, having regard to the principles set out in clause 8.2.1,
considers appropriate”.

Surely, if an Adviser in attempting to resolve a dispute between 2 disputing parties provided
one of those with ample opportunity to state its point of view without allowing the other
disputing party a reasonable opportunity to do likewise, it would be in breach of natural justice
and of little utility to all concerned.  It is also unlikely to result in the disputing parties agreeing
on a resolution of the dispute, meaning that the dispute would be likely to go to the next stage
of the DRP process.  As a result, both disputing parties will have wasted the opportunity to
resolve the dispute as a consequence of the adviser denying natural justice to one of them.

Whilst the proposed clause 8.2.5(c)(i) explicitly states that the Adviser must attempt to resolve
the dispute “having regard to the principles set out in clause 8.2.1” which includes in
clause 8.2.1(e) the statement:

“It is intended that the dispute resolution regime set out or implemented in compliance
with the Code … should to the extent possible (emphasis added):
(v) observe the rules of natural justice …”.

it does not of itself ensure adequate or equal opportunity and fairness to parties in dispute.

The point is simply that matters as to natural justice are not matters which can or should be
applied half heartedly.  Either they apply at all times or they do not: they should not be denied
to any party simply because a person (eg, the Adviser) believes that the particular
circumstances are such that they cannot be applied.  

As a matter of good public policy, the rules of natural justice should expressly apply to
Advisers in carrying out their functions. 
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Legal representation

The Commission sees benefit in excluding legal representation (especially in Stage 1 of the
dispute resolution process).  This view appears based on a premise that excluding legal
representation reduces formality and promotes negotiation rather than adjudication as a
primary method of resolution of the dispute at hand.

Many lawyers are trained and experienced in alternative dispute resolution (which focuses on
resolving disputes by means other than by way of an adversarial adjudication).  The absence
of formality and the promotion of negotiation are not inconsistent with the use of primary
advocates who have legal training.  Rather, what is important is that those conducting the
proceedings keep control of the proceedings and if necessary, reminding participants
(whether they be legally trained or not) that the proceedings are not an adversarial
adjudication, but rather a negotiation/mediation or whatever as the case may be and requiring
parties to participate in that manner.

Given the nature of some disputes (and the multi-million dollar investment consequences that
may flow from resolution of such a dispute), it is not a sufficient answer to say that legal
representation is permitted if all of the disputing parties agree.  In major disputes, each
disputing party should be free to be represented with the primary advocate of its choice
(whatever that person’s training and/or experience be it legal, engineering, technical,
economic or otherwise).

Efficacy of Dispute resolution arrangements

Timing delays, denial of natural justice, lack of legal representation and hearing only
multiparty disputes all undermine the efficacy of dispute resolution in the NEM.  These dispute
resolution shortcomings provide grounds for regulatory uncertainty and increased risk to Code
Participants. 

Timing delays

The Commission agrees with the thrust of TransGrid’s comments on this issue, namely that
delays resulting from a disagreement between the disputing parties as to the size of the DRP
(1, 2 or 3 persons) should not be considered a “unreasonable” delay for the purposes of
clause 8.2.8 which allows the DRP to allocate more of the cost of a particular dispute to a
particular disputant having regard to whether the disputant unreasonably prolonged or
escalated the dispute or otherwise increased the cost of DRP proceedings.

However, the particular recommendation of the Commission goes too far by saying delay
caused by disagreement regarding the number of members can never be regarded as an
unreasonable delay or otherwise increasing the cost of DRP proceedings.

This is because a disputing party may in fact deliberately cause delays in the overall process
by taking points at every stage of the process, including the stage at which a discussion is
held as to whether the DRP is consist of 1, 2 or 3 persons.  

An option to address this issue is to amend the terms so that “any delay to a dispute process
caused by a disagreement regarding the number of members on the DRP should not, of itself,
be regarded as an unreasonable delay or otherwise increase in the cost of the DRP
proceedings for the purposes of clause 8.2.8(b)”.  

New Transmission Investment

Proposed Code changes involving dispute resolution arrangements, such as the Network and
Distributed Resources Package presently under consideration by the Commission,
exacerbate regulatory uncertainty and significantly impact on new transmission investment.

Whilst the changes to the Dispute Resolution Arrangements and the Network and Distributed
Resources Package are proceeding in tandem, the cross references which define the
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interaction between the provisions have not been updated.  Further, the Network and
Distributed Resources Package contains a number of specific requirements in relation to the
dispute resolution procedure.

Dispute Resolution procedures in Chapter 8 of the Code are proposed to be incorporated into
the planning process for new large network investments (over $10 million).  The Code
changes contained in the Network and Distributed Resources Package include an
amendment to clause 8.2.1(a)(4) (which is not yet reflected in the ADR Code changes) so that
it refers only to disputes “concerning augmentation of a network of a kind referred to in clause
5.6.6(h)”.  

The inclusion of “dispute resolution” as part of the regulatory test process seems directed at
seeking to enable the relevant TNSP and interested parties to reach an agreed position as to
the most appropriate network investment in the circumstances.

However, the outcome of the planning process, including any dispute resolution as part of that
process, will be significant for the TNSP’s investment decision.

Neither the outcome of any dispute raised in the planning process nor the final outcome of the
planning process will override TransGrid’s obligation to ensure that the network meets the
requirements of schedule 5.1.  Ultimately, TransGrid must make investment decisions that will
enable it to meet its Code obligations, and it therefore takes the regulatory risk in relation to
cost recovery for that investment.  This risk is mitigated to some extent by the introduction of
the concept of a “reliability augmentation”, which cannot be the subject of a dispute before the
ACCC and, accordingly, cannot be the subject of a negative finding by the ACCC as to
whether that investment meets the regulatory test.

The ADR Code changes specifically exclude any liability for acts or omissions of persons
serving on the DRP provided that they are acting in good faith.  The provisions even go so far
as to require the parties to a dispute to execute a release and indemnity to this effect (see
clauses 8.2.12(a) and (b)).

The DRP is only accountable for its decisions by way of the publication of reasons (clause
8.2.10) and the limited rights of judicial review permitted by the Code (clause 8.2.11).

Therefore it is important to clarify the nature of the determinations that the DRP can make in a
dispute arising from the planning process.

Clause 8.2.6D(d) provides that a determination of the DRP may require a party to “do all or
any of the following in such manner and within such time or times as is specified in the
determination:

(1) take specified action;
(2) refrain from taking specified action;  or
(3) pay a monetary amount to another party.”

A determination by the DRP is binding on the parties to the dispute and, if a party is a Code
Participant, compliance with the determination becomes a Code obligation (see clauses
8.2.9(b) and 8.2.9(d)).

Clause 5.6.6(i) sets out the specific matters in respect of which the DRP can make a
determination in a dispute arising in the planning process (including the conditions set out in
the ACCC draft determination).  This includes a determination of factual issues; a
determination that the TNSP’s final report must include findings or recommendation on
specified matters; a determination as to whether a proposed investment has a material inter-
network impact (taking into account the IRPC guidelines); and a determination as to whether a
proposed investment is a reliability augmentation (taking into account the IRPC guidelines).
The effect of this is that a conclusion in the final report that an investment satisfies the
regulatory test cannot be referred to the ACCC if that investment is a reliability augmentation.
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Given the TNSP’s ultimate responsibility for investment decisions, and system security and
the exclusion of liability of the members of the DRP, TransGrid considers it critical that the
ADR provisions clearly limit the powers of the DRP in a planning dispute.  The DRP should
not have the power to direct a TNSP to make an investment or not make an investment, as
could be permitted under clause 8.2.6D(d).  Rather, its powers should be limited to making the
determinations set out in clause 5.6.6(i).  Consistent with this clause 8.2.6D(d) should be
amended to provide that it does not apply to disputes arising under clause 5.6.6(h).  This
could also be achieved by the insertion of a new clause 8.2.6D(f) stating   
“Clause 8.2.6D(d) does not apply to a determination of a DRP relating to a dispute arising
under clause 5.6.6(h).”

TransGrid would welcome any questions the Commission may have in respect to our
submission and would be pleased to further discuss any aspect of our submission.

Yours sincerely

Philip Gall
Manager/Regulatory Affairs
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