
30 January 2002

Mr Michael Rawstron
General Manager
Regulatory Affairs – Electricity
Australian Competition and Consumer Commission
PO Box 1199
DICKSON  ACT  2602

Our Ref: R-02-020

Dear Mr Rawstron,

PRE-DETERMINATION CONFERENCE – AMENDMENTS TO THE NATIONALPRE-DETERMINATION CONFERENCE – AMENDMENTS TO THE NATIONALPRE-DETERMINATION CONFERENCE – AMENDMENTS TO THE NATIONALPRE-DETERMINATION CONFERENCE – AMENDMENTS TO THE NATIONAL
ELECTRICITY CODE DISPUTE RESOLUTION ARRANGEMENTSELECTRICITY CODE DISPUTE RESOLUTION ARRANGEMENTSELECTRICITY CODE DISPUTE RESOLUTION ARRANGEMENTSELECTRICITY CODE DISPUTE RESOLUTION ARRANGEMENTS

We refer to the Pre-Determination Conference (‘PDC’) on the Draft Decision
“Amendments to the National Electricity Code Dispute Resolution Arrangements” (‘the
Draft Decision’), held in Canberra on 17 January 2002.

We thank you for the opportunity to provide comment to the ACCC on the presentations
made at the PDC and ask that you accept this letter as Ergon Energy Pty Ltd’s (‘Ergon
Energy’) submission on the issues raised.

There are several issues upon which Ergon Energy wishes to respond:

•  A concern was raised in the course of the PDC that the Code changes in their current
form only provide for a Dispute Resolution Panel (‘DRP’) to make a binding decision
on referral. That is, although the Dispute Adviser is able to refer a matter to a body
other than a DRP, the ultimate decision of that body will not be binding on the parties
to the dispute.

Ergon Energy shares the concerns expressed at the PDC regarding the inability of an
alternate panel or group to issue a binding determination and we believe that the
Code changes should be amended to resolve this issue.

•  It was argued by Hazelwood Power and Enertrade at the PDC that the forms of relief
open to the DRP under the proposed Code changes are too narrow and should be
expanded to include the ability to “set aside any determination or decision”. Ergon
Energy strongly disagrees with this proposition.

In particular, Ergon Energy does not believe that the dispute resolution process as
proposed should be modified:

� to account for a form of relief that is currently available to Code Participants
through alternative avenues, such as by application to the National Electricity
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Tribunal (‘the NET’) under its express Code powers of review or more broadly, to a
court; or

� merely as a means of ameliorating sectoral concerns that a pre-existing dispute
may not have been commenced in an appropriate forum for the purposes of
obtaining the relief sought.

We are of the firm belief that the Code changes should balance the market’s desire for
a convenient forum for the resolution of disputes with the safeguards provided by an
appropriate allocation of decision-making power. In this context, we believe that it
would be inappropriate to seek to usurp the jurisdiction of the NET or a court through
the inclusion of a power for a DRP to set aside a NEMMCO determination.

•  In Ergon Energy’s view, the proposed Code changes do not narrow the powers of the
DRP as has been argued, rather, they merely clarify them. We therefore do not believe
that the inclusion of the words “without limitation” in clause 8.2.6D(2) of the Code
would resolve this issue to the satisfaction of all parties. The Code changes should be
without ambiguity and the inclusion of these words would only serve to entrench the
uncertainty as to the forms of relief available that those presenting at the PDC claim
exist under the current regime.

•  Enertrade has suggested that the new rules should not automatically apply to disputes
that are with the Dispute Adviser on the transition date. Ergon Energy does not agree.
In particular, we do not accept the argument that a transition to the new rules in this
scenario will materially affect the substance of the issues in dispute between the parties
or the nature of the legal advice obtained.

What a transition to the new arrangements will provide however, is greater certainty to
participants regarding the process moving forward and the timeframes with which they
must comply. We suggest that the primary goal of the transitional arrangements
should be to ensure that the revised ADR regime and the increased certainty and
expediency that its provides, should be extended to as many existing disputes as is
cost-effectively possible, including those with the Dispute Adviser on the transition
date.

Please do not hesitate to contact Sandra Heymer on (07) 3228 8259 should you wish to
discuss our comments in any way.

Yours faithfully,
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