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Network and Distributed Resources Package
ACCC Pre-determination of Code Change Package (A90773 - A90775)

TransGrid Submission

1. Executive Summary

As currently drafted the National Electricity Code (the "Code") provides for the regulation of the access to
transmission networks based on a number of fundamental principles.  These can be summarised as:

 access to transmission networks is to be regulated under the Code;

 the price which Transmission Network Service Providers can charge for granting access to their
networks is to be determined through a process set out in the Code; and

 in providing access to their networks, Transmission Network Service Providers are to be required to
meet reliability standards set out in the Code and if they fail to do so will potentially be subject to their
revenue being reduced or may be liable to the users of their network.

TransGrid submits that in considering the network and distributed resources package which is currently
before it, the ACCC must have regard to the fundamental principles summarised above.  In particular, the
ACCC must not authorise changes to the Code which reflect a framework of network regulation which is
inconsistent with the principles set out above unless, at the same time, the ACCC requires the Code to be
amended to give effect to the framework which the ACCC considers appropriate.

TransGrid is concerned that there are substantial elements of the distributed network and resources
package, which are inconsistent with the principles set out above.  In particular, the package proposes to
allow a greatly increased range of disputes to be raised concerning the network planning decisions, both
those which are reliability driven and those which are designed to relieve inter-regional constraints.  As
such, under the package, a Transmission Network Service Provider may well end up in a situation where
its decision as to the most appropriate network augmentation is over-ridden by a decision of the dispute
resolution panel (the "DRP").  However, it is the Transmission Network Service Provider which is required
to be responsible for the outcomes of the DRP's decision either as a result of failing to meet the reliability
standards required under the Code or by the ACCC not including the full amount of the investment which
the Transmission Network Service Provider was required to make in the Transmission Network Service
Providers regulated asset base.

Further TransGrid notes that a number of parties have supported a move to what is described as a more
"market-driven" network development framework based on what is said to be "international experience".
TransGrid has two concerns with this argument.

First, as TransGrid has pointed out to the ACCC on a number of occasions, the international experience
is not supportive of a move to a more market based approach. In particular TransGrid notes that while it
does not appear possible to discern a single approach in the United States, the work carried out to date
by the Federal Electricity Regulatory Commission ("FERC") indicates a high degree of scepticism that the
"market" can deliver network reliability.

Secondly, TransGrid notes that, in any event, these arguments appear to support a partial adoption of the
regulatory model from other jurisdictions. TransGrid submits that, while TransGrid does not support a
move away from the regulatory framework inherent in the Code, TransGrid considers that, it is dangerous
to do so in a piecemeal fashion.  If a more "market based" approach is to be adopted, then this approach
must be followed as a whole and the other parts of the Code which are inconsistent with this approach
must be addressed at the same time.
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The balance of this submission develops these issues.  Section 2 of the submission looks at the
fundamental issues raised by the move away from the network access model currently set out in the
Code while Section 3 details some specific concerns that TransGrid has with the proposed Code
changes.
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2.  Fundamental Concerns

2.1 Accountability for Network Performance

As the ACCC is aware, one of the key concerns for transmission network users is the standard of service
which they receive from the transmission network to which they are connected.

For example, TransGrid notes that the ACCC, in its recent determination on the network pricing Code
changes has proposed to strengthen the powers granted to the ACCC under the Code to determine the
standards to which Transmission Network Service Providers must provide network services.  This aspect
of the ACCC's determination recognises a number of the fundamental principles underlying the provisions
of the Code relating to network access.  In broad terms this framework provides for network access to be
regulated under the Code.  This regulation of access incorporates two broad elements, namely:

 the price which Transmission Network Service Providers can charge for access to their networks is
regulated by the ACCC; and

 the standard to which Transmission Network Service Providers must provide access to their networks
is set out in the Code or determined by the ACCC.

Under this framework, Transmission Network Service Providers are accountable in a number of ways if
they fail to meet the network performance standards set out in the Code or which are determined by the
ACCC.  First, the ACCC will, once the changes required by its network pricing determination have been
made, have the power to "penalise" a Transmission Network Service Provider by reducing its revenue if it
fails to meet the required network performance standards.  Second, a Transmission Network Service
Provider may be liable to users of its network if it fails to meet the required standards.

However, a key part of the framework which makes Transmission Network Service Providers accountable
for network performance is that Transmission Network Service Providers must have the power to
determine the most appropriate way to provide the required standard of reliability.  Even though
Transmission Network Service Providers have this power, they remain accountable for their network
planning decisions through the process by which the ACCC regulates their revenue.  If a Transmission
Network Service Provider were to make an inappropriate investment decision, then the ACCC would take
account of that decision in determining the Transmission Network Service Provider's revenue cap.  For
example, if a Transmission Network Service Provider were to over invest in its network, then the ACCC
would not allow the Transmission Network Service Provider to include the over investment in its regulated
asset base.

However, the distributed resources package proposes to radically change this framework.  In particular,
the package proposes to grant broad rights to a wide range of parties to dispute almost all aspects of the
planning decisions taken by Transmission Network Service Providers.  For example, in relation to
"reliability augmentations" which are "new large network assets", disputes will be able to be raised in
relation to:

 whether an augmentation is a reliability augmentation;

 the contents, assumptions, findings or recommendations of the report prepared by the Transmission
Network Service Provider under the proposed clause 5.6.6(f) in relation to the network alternatives
considered and their ranking;

 the contents, assumptions, findings and recommendations of the report prepared by the Transmission
Network Service Provider under the proposed clause 5.6.6(f) in relation to whether the new large
network asset has a material inter-network impact; and
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 the contents, assumptions, findings or recommendations of the report prepared by the Transmission
Network Service Provider under the proposed clause 5.6.6(f) in relation to the basis on which the
Transmission Network Service Provider has assessed that the new large network asset satisfies the
regulatory test.   

In such circumstances, there is a very real prospect that the decision as to whether an augmentation
should be carried out by a Transmission Network Service Provider and the most appropriate
augmentation option available to that Transmission Network Service Provider will be made, in effect, not
by the Transmission Network Service Provider, but by the DRP.  However, under the proposed network
and distributed resources package, Transmission Network Service Providers remain responsible for
network performance and any failure by the relevant network to meet the required service standards.
Similarly, Transmission Network Service Providers remain responsible for investment decisions made in
relation to their network, even if the Transmission Network Service Provider did not actually make the
relevant decision.

Hence, in the event of a dispute, if the DRP were to override the views of the Transmission Network
Service Provider and decide that the most appropriate augmentation to address a potential inability to
meet the reliability standards set out in the Code was a different option than that favoured by the relevant
Transmission Network Service Provider, the relevant Transmission Network Service Provider could find
itself in a situation where it is liable for the consequences which follow from a failure to meet the required
reliability standards in relation to a decision which it did not take (and, given that the Transmission
Network Service Provider had proposed to adopt a different augmentation option, a decision with which it
disagrees).  Similarly, the Transmission Network Service Provider is exposed to the prospect that the
ACCC may determine that, even though the Transmission Network Service Provider did not determine
the appropriate augmentation option, the expenditure involved in the augmentation option determined by
the DRP was not justified and hence not allow the Transmission Network Service Provider to include
some or all of that expenditure in its regulated asset base.      

TransGrid supports incentive regulation and believes that Transmission Network Service Providers
should be accountable for their planning and investment decisions.  TransGrid considers that the Code as
currently drafted provides a suitable framework for this to occur.  However, TransGrid is concerned that
under the network and distributed resources package as currently drafted, there has been a division of
the power to make decisions and the accountability for those decisions.  Transmission Network Service
Providers remain accountable for network performance and planning and investment decisions.
However, in many circumstances, they are exposed to investment and planning decisions being taken by
the DRP.

2.2 International Experience with "Market Driven"  Transmission Investment

TransGrid notes that much of the debate behind the network and distributed resources package has
concerned a move to a more "market driven" approach to transmission investment and the international
experience with such a market driven approach.

TransGrid submits that a number of parties have suggested that in some countries there has been an
acceptance that more market driven approaches are appropriate.  TransGrid believes that such
suggestions are misleading. In TransGrid's experience, the only country which relies on the market
solutions to deliver network reliability is Argentina.  However, TransGrid submits that the generally
acknowledged difficulties which are faced by the Argentine electricity supply industry make it a very
dangerous precedent for Australia to adopt.

In the United States, a clear picture has yet to emerge.  While some parts of the United States appear to
be moving to a more market based transmission structure, two clear trends seem to be emerging, namely
that:

 FERC is suspicious that market driven models are appropriate mechanisms for delivering network
reliability and have imposed broad conditions in circumstances where market based solutions are
being pursued; and
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 the structures which seem to be moving towards a more market based framework have a number of
fundamental distinctions with the Australian regulatory framework.

TransGrid commissioned Price Waterhouse Coopers to examine the current United States experience.  A
copy of their report is attached to this submission.   TransGrid submits that this report highlights the
emergence of the trends mentioned above and the dangers involved in Australia proceeding on the basis
of an incomplete picture of the international experience.

However, TransGrid notes that the international experience to date indicates a number of difficulties with
the more market based approaches to transmission investment.  In particular, the following issues seem
to have emerged:

 Emergence of User Coalitions:  Market based models of transmission investment rely on coalitions of
users emerging to initiate augmentation projects.  However, it is not clear that the signals which are
provided in more market based framework are sufficient to ensure that these coalitions form prior to
the emergence of significant reliability difficulties. Putting it another way, it appears that the costs in
the formation of such coalitions, when combined with the difficulties of excluding free riders, mean
that the required coalitions may not form prior to a catastrophic loss of reliability.

 Difficulties in distinguishing Reliability Issues from other Constraints: At first glance, a clear distinction
can be drawn between the need to augment transmission networks to ensure network reliability and
augmentations which are undertaken to avoid constraints that, through constraining generation,
impact on the cost of energy but do not impact upon network reliability.  However, it is becoming clear
that this distinction is not precise and that the relationship between the two types of constraints is very
complex.  For example, a "price constraint" may very quickly become a reliability constraint.

 Economies of Scale: Transmission network investments tend to be lumpy because large
augmentations may be desirable to capture significant economies of scale.  This may cause the short
run marginal cost (of losses or constraints) to fall below the long run marginal cost of expansion for
lengthy periods.  When this occurs, the market tends to under invest in transmission capacity.

 Defining Financial Transmission Rights: The practicalities of defining financial transmission rights
("FTRs") (and incorporating them in dispatch and settlement algorithms) are very complex,
particularly for meshed elements of transmission networks.  The effective capacity of parts of a
transmission network can also vary depending on energy flows in other parts of the network. In these
circumstances, the settlements surplus may exceed or fall short of the FTR obligations.  Most
importantly the contribution made by these surpluses to the cost of transmission development is a
relatively small proportion of the cost.

A key point in this discussion is that there seems to be a belief by some parties that nodal pricing and
FTRs as practiced in markets in the NE of the United States equates to market based transmission
investment.  The reality is that virtually all transmission investment in these markets remains centrally
planned, particularly in relation to meeting reliability standards set by the relevant reliability councils.
There is no market based transmission investment within the England Wales market, even after recent
significant redesign of energy market arrangements.

TransGrid submits that these concerns, together with the reality of international practice, should lead to
the desirability of shifting to a more market based approach to transmission investment being questioned.
A partial shift to market based transmission investment merely creates the accountability and operational
difficulties discussed elsewhere in this submission. 
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3. Detailed Comments on the Proposed Code Changes

3.1 Impartiality of TNSPs and of the IRPC in the Planning Process

1. Significant problems will occur because of the lack of constraints on the IRPC in exercising its
responsibility to develop guidelines on matters such as whether a proposed asset was a
"reliability augmentation" or had a "material inter-network impact":

(a) There is considerable uncertainty for network service providers as to what the
content of these guidelines may be; 

(b) There does not appear to be any restriction on the IRPC changing the guidelines as
often as it wishes, making it more difficult for network service providers to engage in
long term network planning with any certainty as to the eligibility criteria which
proposed assets will have to be met; and

(c) Given the important role that these guidelines will play in network planning, the
transitional arrangements for the introduction of the new network planning regime
should also be dependant on those guidelines being published and finalised.

2. The matters raised in sub-paragraph (c) will be dealt with later on in this submission.  In order
to deal with the matters raised in sub-paragraph (a) and (b), the Code changes should be
amended to include a rule or set of principles for each set of guidelines, thereby increasing the
transparency of the guideline development process and the IRPC's accountability for
developing appropriate guidelines.  TransGrid also proposed that the Code should be
amended so that once the guidelines had been published they could only be changed in
accordance with the Code consultation procedures.

3. It appears that the ACCC has not adopted TransGrid's proposal in part due to the fact that
NECA has indicated to the ACCC that it believes the development of the guidelines should be
a relatively simple process with the reliability criteria at least most likely closely resembling the
reliability standards in the Codes and in jurisdictional regulations.  TransGrid notes that it is not
entirely clear what the appropriate reliability standard is under the Code.  Even under the
current framework, one of the matters which has been the subject of substantial discussion is
what the appropriate standard is in relation to a proposed augmentation.

4. Despite this, TransGrid remains concerned that the proposed Code changes do not address
the problem identified by TransGrid, namely that there is no restriction on the number of times
the IRPC can change the guidelines or what happens to network planning applications that are
in progress while the guidelines are changed.  Furthermore, if, as NECA states, things such as
the reliability criteria are going to resemble the reliability standards in the Code and the
jurisdictional regulations then TransGrid cannot understand why either the guidelines or a set
of principles cannot be embodied in the Code to provide greater certainty for all the parties.

3.2 Conflicts of Interest in the IRPC

5. TransGrid understands that TransEnergie raised with the Commission on a number of
occasions, both in writing and at the predetermination conference, its concerns about the
IRPC, which is made up primarily of representatives of a number of TNSPs having a conflict of
interest in undertaking its role technically assessing proposed augmentations.  The
Commission has stated that it is essential to the transparency of the work of the IRPC that it is
seen to be technically proficient, as well as disinterested in the outcome of the assessment
process.  The ACCC has recommended therefore that, to the extent members of the IRPC
have conflicts of interest in respect of proposals before them, these have to be both declared
and removed.  This can be done either through the use of alternative members, or where this
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is difficult to achieve through the use of representatives from independent planning authorities
not involved in the proposals under consideration.

6. TransGrid does not believe this is appropriate and notes that NEMMCO supports this position.
TransGrid submits that it is important that the IRPC has access to the best people available
when carrying out its functions under the Code so that it can have as full an understanding of
the matters before it. TransGrid believes that the IRPC works best and most efficiently when it
has permanent members whom are experienced, not only in transmission planning but also in
carrying out the type of technical assessment required of the IRPC.  As inter-regional planning
often requires detailed knowledge of the relevant networks affected by the proposal, it is
important that the IRPC has access to this knowledge.  The proposed conflict of interest
provisions would prevent the IRPC from accessing this information.

7. TransGrid thus believes that the conflict of interest provision in clause 5.6.3(b)(3) does not
strike an appropriate balance between ensuring the independence and impartiality of the IRPC
and that it has access to the most suitably skilled people to carry out its functions.  This is
especially so now that the IRPC no longer has in any responsibility for applying the regulatory
test and accordingly its function it’s primarily confined to technical matters.  Instead any conflict
of interest that does actually exist given the IRPC's role under the amended Code changes
should be managed by the IRPC having a majority of members who are not employed by the
applicant for the particular augmentation under consideration

8. TransGrid therefore submits that clause 5.6.5(e)(i) be amended as follows:

(b) The Inter-regional Planning Committee is to consist of:

(3) such other persons appointed by NEMMCO that NEMMCO considers have the
appropriate expertise to be members of the Inter-regional Planning Committee, 

9. If the Commission does not accept TransGrid's submission that clause 5.6.5(e)(i) be amended
as above, then a minor drafting error in the current proposed clause 5.6.5(e)(i) should be
corrected by replacing the word "manner" with "matter."

3.3 Whole-of-Network Planning

10. TransGrid supports the ACCC's proposed amendment to clause 5.6.6(b)(1) that requires
TNSPs to take a network-wide perspective when considering investment alternatives (for
example, alternatives in other regions).  TransGrid agrees with the ACCC that this amendment
will remove any incentive for TNSPs to take advantage of the present omission and the
proposed Code changes to discriminate against projects and other networks when undertaking
the regulatory tests.

3.4 The Framework for Regulated New Investments

Reliability Augmentations

11. TNSPs are accountable under the Code for meeting the reliability standards set out in
Schedule 5.1 to Chapter 5 of the Code.  TransGrid supports the move in the proposed Code
changes to recognise that, as TNSPs are responsible for network planning outcome, they
should also be given the responsibility for network planning to properly manage that
accountability.  

12. While TransGrid is aware that TransEnergie endorses a streamlined investment process for
reliability investments on the condition that they are an option of last resort, TransGrid's
position is that it is simply not rational to argue that the market will come forward with a
solution to a network constraint and response to locational pricing signals.  TransGrid strongly
agrees with the ACCC that, regardless of the extent of locational pricing signals in the market,
that the signals will not be sufficient to ensure that a market driven investment proceeds prior
to the time which a regulated investment must proceed to ensure network reliability standards
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are met.  Indeed, TransGrid is not aware of any market in the world (apart from Argentina)
which relies solely on market based solution to deliver reliability, which as the Commission is
aware, suffers from substantial drawbacks.

13. TransGrid submits that the current definition of "reliability augmentation" is unnecessarily
restrictive and may place some restraints on the IRPC developing criteria that are consistent
with good engineering practice.  The definition of "reliability augmentation" in the proposed
Code changes is as follows:

"A transmission network augmentation that is necessitated solely by its inability to
meet the minimum network performance requirements set out in Schedule 5.1 or in
relevant legislation, regulations or any statutory instrument of a participating
jurisdiction."

14. TransGrid submits that, as currently worded, the definition appears to conflict with limb (a) of
the Regulatory Test which states that an augmentation satisfies the Regulatory Test if:

"(a) in the event the augmentation has been proposed in order to meet an
objectively measurable service standard linked to the technical
requirements of Schedule 5.1 of the Code - the augmentation minimises
the net present value of the cost of meeting those standards… having
regard on a number of alternative projects, timings and market
development scenarios."

15. There is no requirement under limb (a) of the Regulatory Test that the sole "reason for building
the transmission network augmentation is ability to meet the minimum network performance
requirements".  As such, TransGrid is concerned that the proposed definition of "reliability
augmentation" in the proposed Code changes sets an unnecessarily high standard and will
just add to confusion between TNSPs and the DRP and the ACCC itself in trying to carry out
the various responsibilities in the new network planning process.  Further, TransGrid notes that
at the same time as a reliability augmentation is carried out additional capacity may be
constructed to provide for future demand growth as the incremental cost of providing this
capacity may be minimal if it is provided as part of the augmentation, but may be substantial if
separately provided at a later date.

16. TransGrid proposes that to better reflect the purpose of the concept of reliability augmentation,
the word "solely" be replaced by "primarily".  This will allow the IRPC some latitude in
developing criteria that are consistent with good engineering practice and avoid the possibility
of unnecessary disputes that may be based on a strict or legalistic interpretation of the word
"solely".

3.5 The Definition of Augmentation

17. TransGrid notes that the ACCC acknowledges in its Draft Determination at page 19 that the
definition of "augmentation" in the proposed Code changes was unclear as to whether non-
network options used for addressing a constraint are in fact augmentations.  We note that the
ACCC remains concerned about the definition of augmentation and maintains that on the basis
of the current wording it is not clear that non-network options for addressing a constraint which
do not effect the capacity of a network are, in fact, an "augmentation".  For example,
distributed generation or demand side management may be implemented to address localised
difficulties with the network meeting peak demand.  However, as neither of these options
enlarges the network or increases network capacity, on the strict wording of the definition, they
would not constitute an "augmentation".  This difficulty is increased by referring to
augmentation of "networks".  Again, it is unclear how non-network solutions fit into this
process.
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18. TransGrid understands that this is not the intention of the Code and also notes that it has
conducted its network planning on the basis that non-network options should be considered as
part of the network planning process.  There seems to be no reason why this matter cannot be
clarified by amending the definition of "augmentation" to address these issues.

3.6 Ranking of reasonable options

19. TransGrid supports the ACCC's condition C3.1 of authorisation that clauses 5.6.2(A)(b)(5)(i)
and 5.6.6(B)(3) of the proposed Code changes be amended so that the TNSP undertakes the
ranking of all reasonable options in accordance with the principles contained in the regulatory
test.

3.7 Additional streamlining for small/short lead time projects

20. TransGrid notes that the ACCC has rejected its submission that clause 5.6.2A of the proposed
Code changes be amended so that the Annual Planning Report better reflects the scale and
potential impact of proposed New Small Network Assets.  TransGrid is concerned that the
process is still too complex due to the detailed information which has to be provided in the
Annual Planning Report, which effectively requires the TNSP to apply the regulatory test and
determine whether the New Small Network Asset is a reliability augmentation.  The net result
is that the proposed new process for New Small Network Assets still does not achieve the goal
of streamlining the planning process for these proposals.

3.8 Transitional Arrangements

21. TransGrid is pleased that the ACCC appears to have accepted its submission that the
underlying principle of the transitional provisions should be that any proposed augmentation
commenced under the current network planning procedure in the Code should proceed to
completion under that procedure.  TransGrid agrees that once the TNSP has commenced
assessment of a proposed augmentation under clause 5.6.2(c) and the consultation required
by clause 5.6.2(f) with respect to intra regional augmentations it is appropriate that those
applications be processed under the existing Code provisions.  Similarly, where a TNSP has
made an application to the IRPC under clause 5.6.6 before the commencement of clause
5.6.2(a)(2) that application for an interconnector should be considered under clause 5.6.6 of
the current Code provisions.

22. TransGrid also agrees with the Commission's position that NECA should amend the Code to
ensure that the transition to the new planning arrangements are clear.  Despite the proposed
amendments to the Code changes which the Commission has recommended as a condition of
authorisation, TransGrid considers that there are a number of issues that have still not been
addressed.  This means that the transitional arrangements are less clear than they could be
and may thus give rise to difficulties.

23. For example, the ACCC has not addressed the problem that until the IRPC develops
guidelines to define "reliability augmentation" and a "material inter-network impact" the new
planning provisions are unable to operate.

TransGrid proposes that, to overcome this problem, a more appropriate date for the
introduction of the new network planning process is once the IRPC has released the guidelines
for the definition of "reliability augmentation" and "material inter network impact". TransGrid
therefore proposes that clause 5.6.2(a2) of the proposed Code changes be amended to read:
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"For the purposes of a transmission network augmentation for which the
Transmission Network Service Provider has commenced the assessment under
clause 5.6.2(c) and consultation required by clause 5.6.2(f) as in operation
immediately before the commencement of this clause 5.6.2(a2), or has made an
application to the Inter-Regional Planning Committee under clause 5.6.6 as in
operation immediately before the commencement of this clause 5.6.2(a2), the
provisions of clause 5.6 of the Code as in operation immediately before the
commencement of this clause 5.6.2(a2) continue to apply until the Inter-Regional
Planning Committee has developed and published guidelines for:

(1) assessing whether a proposed transmission network augmentation is
reasonably likely to have a material inter-network impact; and

(2) determining whether a proposed transmission network augmentation is a
reliability augmentation

as required under clause 5.6.3.

24. This issue is all the more important given the resourcing problems the IRPC currently faces
which were identified at the pre-determination conference.  It was suggested at the conference
that the IRPC may not be able to start developing the guidelines and criteria for up to six
months.

Definition of new large network asset

25. TransGrid believes that the proposed threshold of $10 million dollars for a new large network
asset is too low.  This level of investment, in many cases, would fall well within the uncertainty
levels of many of the regulatory principles, procedures and required assumptions.  Coupled
with the unrestricted access to the right to dispute this could conceivably lead to significant
delays to relatively minor augmentations.  TransGrid believes that $25 million is a more
appropriate threshold, given the typical cost of individual elements of plant in high voltage
transmission systems.

26. This issue is illustrated with the following example.  TransGrid has a current proposal to install
a Static Var Compensator in the Sydney area at a cost above $10 Million.  The application of
the regulatory test to a proposal of this type would be problematic and open to disputes.
However, the project is essentially a replacement of aging synchronous condensers and if
delayed, could significantly reduce NSW to Victoria interconnection capability when such
capability is not needed by the market. 

27. TransGrid agrees that as the ACCC is the sole regulator of TNSP's it should be the only
regulatory body capable of altering the threshold.

3.9 Consistency between the regulatory test and the Code

28. TransGrid agrees with the concerns raised by NEMMCO that some of the proposed Code
changes alter the relationship between the regulatory test and the Code.  As discussed
previously the definition of reliability augmentation is one area where TransGrid considers that
the ACCC should take steps to ensure that the definition of reliability augmentation is
consistent with the regulatory test as framed.  TransGrid notes that the ACCC agrees with
NEMMCO's assertion that consistent terminology should be used between the Code and the
regulatory test.
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3.10 Consultation and Dispute Resolution Process

29. TransGrid is pleased to see that the ACCC has addressed some of the concerns it has
previously raised about the dispute resolution process in the proposed network planning
regime.  However the ACCC appears to have disregarded what TransGrid regards as a
number of serious issues which could negatively impact upon the network planning process
and in particular frustrate the applicant's original goal in creating a more streamlined network
planning process.

30. TransGrid recognises the importance of having an effective dispute resolution process for
network planning which is transparent and allows parties with a real interest in whether a
specific proposed augmentation should proceed to have a forum to challenge aspects of the
planning process.  

31. TransGrid also acknowledges the role that the ACCC believes the dispute resolution process
plays in providing incentives to TNSPs to carefully adhere to the provisions of the Code in
proposing network augmentations.  However, it is concerned that the ACCC appears to
placing too great an emphasis on this aspect of the process at the expense of ensuring that
the process fulfils its primary purpose of providing a fair, efficient and timely dispute resolution
mechanism.  After all the main incentive for TNSP's under the Code is that ACCC will not allow
the TNSP to include the augmentation in its regulated asset base.

32. TransGrid remains concerned that certain aspects of the dispute resolution process expose it
to unnecessary risk of being unable to fulfil the reliability requirements under Schedule 5.1 of
the Code.  These aspects are discussed below. 

Who may dispute the final report?

33. At present, Code Participants and Interested Parties can raise a dispute under clause 5.6.6(h)
of the proposed Code Changes.  The term Interested Party is defined as follows under the
Code:

"1. In Chapter 5, a person who, in NEMMCO's opinion, has or identifies
itself to NEMMCO as having an interest in relation to the network
planning and development activities covered under clause 5.6."

There is no requirement in the definition that the person even has to demonstrate an interest in
the specific new large network asset that is the subject of the dispute, it would appear to be
sufficient for the person to demonstrate an interest in network planning generally.

34. TransGrid notes that the Draft Determination does not address its submission that the
definition of Interested Party should be amended so that only parties with a real or material
interest in the proposed new large network asset should be able to raise a dispute under
clause 5.6.6 of the proposed Code changes.  This would still ensure that proposed
augmentations were rigorously appraised and that parties who have a real interest in whether,
and in what form, the proposed augmentation is built have input into the decision making
process, without unnecessarily increasing the risk of delaying network planning with disputes.
TransGrid would agree with Powerlink’s comments at the pre-determination conference that
the ability for parties not accountable for network performance outcomes to raise a dispute is
bad public policy.

Accountability of the DRP

35. In its previous submissions to the ACCC on this issue, TransGrid set out its concerns about
the type of decisions the DRP was empowered to make under the proposed Code changes
and specifically its power to determine that a TNSP's final report include findings or
recommendations on certain matters (clause 5.6.6(i)(4)).  
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36. TransGrid is particularly concerned that in determining a dispute raised under clause
5.6.6.(h)(3) disputing the "the contents, assumptions, findings or recommendations of the final
report [about]…the basis on which the applicant has assessed the new large network asset
satisfies the regulatory test." the DRP can make a decision which fetters the ability of the
ACCC to make a decision under clause 5.6.6.(m) whether that particular asset satisfies the
regulatory test.  It also allows the DRP to in effect make a decision as to whether the new large
network satisfies the regulatory test.  This outcome is apparently intended by the applicant,
which is that the ACCC not the DRP, would be the only body which could determine a dispute
as to whether or not a proposed new large network asset satisfies the regulatory test.

37. Whether an option satisfies the regulatory test is basically a matter of deciding whether the
underlying analysis supports a conclusion that the option satisfies the regulatory test, once the
analysis has been completed, applying the regulatory test is largely mechanistic.  Under
clause 5.6.6(h)(3) and (i)(4) the DRP can effectively force the TNSP to replace its own
underlying analysis with that of the DRP.  The ACCC is then bound to use this underlying
analysis when deciding whether or not the option satisfies the regulatory test.

38. The ACCC itself appears to be concerned about the limitations already placed on it under the
proposed Code changes as to its ability to make an independent decision about whether a
proposed augmentation satisfies the regulatory test.  TransGrid supports the ACCC's decision
to require clause 5.6.6(o) of the proposed Code changes to be amended to allow it to consider
any other information it considers relevant where making a regulatory determination, but notes
that as that clause is currently worded the ACCC would not be able to "use" any other
information in making a determination under clause 5.6.6(p) in substitution for the findings and
recommendations in the final report.  TransGrid has made further submissions on this point
later in this document.

39. In fact, the DRP's role with respect to the application of the regulatory test in the final report
simply adds an unnecessary layer of checks upon whether the proposed augmentation
satisfies the regulatory test.  The TNSP already has sufficient incentives in the form of a
dispute before the ACCC, and the exclusion of the proposed augmentation from its regulated
asset base to ensure that it only proceeds with the construction of augmentations that do
satisfy the regulatory test.

40. It appears from page 29 of the Draft Determination that the ACCC has focused its comments
on the question of how the DRP is accountable in the dispute resolution process per se and
has ignored the fact that the DRP's ability to make such decisions may severely restrict a
TNSP's ability to manage the risk that it will not be able to meet the reliability standards
imposed on it under Schedule 5.1 of the Code.  The DRP has no accountability under the
Code with respect to reliability yet its decisions have an impact on how a TNSP fulfils its
obligations.

41. The same issue arises if the ACCC makes authorisation of the proposed Code changes
conditional upon clause 5.6.6(h) being amended to allow Code participants to dispute the
contents, assumptions, findings or recommendations in a TNSP's final report as to why it
considers a new large network asset satisfies the criteria for a reliability augmentation.  In that
situation, if the DRP substitutes its findings for those of the TNSP, and as a result the findings
no longer satisfy the criteria for a reliability augmentation then the TNSP will not be able to
construct the proposed augmentation which it has determined it needs to satisfy the reliability
requirements set out in Schedule 5.1 of the Code.  The TNSP's ability to decide whether the
proposed augmentation is a reliability augmentation will be constrained by the findings of the
DRP, just as the ACCC's ability to make a determination whether a proposed augmentation
satisfies the regulatory test, is constrained by the findings of the DRP.

42. TransGrid's concern here is that it is accountable for meeting the network reliability standards
under Schedule 5.1 of the Code.  The fact that the DRP has to give reasons for its decisions is
of little use to TransGrid in the situation where it is unable to construct a network augmentation
it considers it needs to meet its obligations under Schedule 5.1 of the Code because the
contents of the final report as determined by the DRP no longer satisfy the regulatory test.  



ACCC Predetermination  Network and Distributed Resources 13

43. TransGrid notes the Commission's decision to impose a condition that clause 5.6.6(h) of the
proposed Code changes be amended to allow code participants and interested parties to
dispute the contents, assumptions, findings, or recommendations of the TNSP's analysis of
why it considers a new large network asset satisfies the criteria for a reliability augmentation.

The Ability of the ACCC to Consider Additional Information

44. TransGrid is pleased that the ACCC has recognised the importance of it being able to call on
additional information to that provided in the final report in making a determination as to
whether or not a new large network asset meets the regulatory test.  However, clause 5.6.6(o)
will have to be amended to a greater extent than that outlined in Condition C4.7 in order for the
ACCC to be able to use that additional information in making a determination whether a
proposed new large network asset satisfies the regulatory test.

45. Under clause 5.6.6(o) of the proposed Code changes, the ACCC must use the findings and
recommendations on the final report.  This means that the ACCC cannot substitute the
findings and recommendations in the report even in light of the other information that it may
come across and consider.  TransGrid proposes that clause 5.6.6(o) be amended to better
reflect the ACCC's intention that more information leads to better and informed decision
making.  For example, we suggest that clause 5.6.6(o) be amended as follows:

"In determining whether the new large network asset satisfies the regulatory test the
ACCC must take into account the following:

(1) findings and recommendations on the final report prepared in
accordance with clause 5.6.6.(f) or, if a dispute is raised under clause
5.6.6(h) the final report prepared in accordance with clause 5.6.6(j); and

(2) any other information it considers relevant to the question of whether the
new large network asset satisfies the regulatory test.

46. While TransGrid supports the ACCC's proposed amendment allowing it to consider any other
information it considers relevant where making a regulatory test determination, it submits that
in the interests of natural justice the proposed Code changes should be amended to require
the ACCC to publish the determination specifically identifying any other information which is
taken into account in makings its decision.

47. In order to ensure that the procedure under clause 5.6.6(p) isn't unduly cumbersome, new
provisions should be added requiring the ACCC to hear multiple objections
contemporaneously and also to give the ACCC the power to dismiss an objection as frivolous
or vexatious without having to go through the process of making a formal determination.

3.11 Payment of Fees

48. While TransGrid supports the ACCC's proposed amendment to clause 5.6.6(p)(4) to ensure
that the ACCC has the power to set fees in relation to its role in making a regulatory test
determination, TransGrid submits that this amendment should also ensure that the ACCC has
the power to award costs once it has made its determination.  

49. TransGrid submits that it is inappropriate for the TNSP to have to pay the ACCC's fees of
hearing a dispute that has been initiated by another party.  It is certainly contrary to standard
procedure in most internal dispute resolution mechanisms, as well as the Courts, require the
Applicants for the determination to pay any application fee.  This can then be taken into
account later when the ACCC makes orders for costs.  
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4. Minor Draft Changes

4.1 Clause 5.6.2(a)

50. TransGrid submits that clause 5.6.2(a) be amended as follows to require network service
providers to take account of distribution network developments in joint planning:

Each Transmission Network Service Provider and Distribution Network Service Provider must
analyse the excepted future operation of its transmission networks or distribution networks
over an appropriate planning period, taking into account the relevant forecast loads, any future
generation, market network service, demand side and transmission and distribution
developments and any other relevant data.

4.2 Clause 5.6.2A(b)(1)

51. This clause should be amended to reflect that forecast loads may be submitted to Code
Participants other than a Distribution Network Service Provider.  For example, a large
customer may submit its forecast loads directly to the relevant Transmission Network Service
Provider.

TransGrid suggest that the term "Distribution Network Service Provider" be replaced with the
term "Code Participant".

4.3 Clause 5.6.2A(b)(3)

52. The reference to "constraints" in this clause should be italicised.

4.4 Clause 5.6.2A(b)(5)(iii)

53. The word "as" in line 5 should be replaced by "and". 

4.5 Clause 5.6.3(a)(3) and (5)

54. TransGrid submits that clauses 5.6.3(b)(3) and (5) be amended as follows to clarify that the
IRPC must comply with the Code Consultation procedures whenever it amends the guidelines:

(3) publish guidelines for assessing whether a proposed transmission network
augmentation is reasonably likely to have a material inter-network impact in
accordance with clause 5.6.3(i) from time to time;

(5) publish criteria for assessing whether a proposed transmission network
augmentation is reasonably likely to have a material inter-network impact in
accordance with clause 5.6.3(i) from time to time;

4.6 Clause 5.6.6(b)(5)

55. Clause 5.6.6(b)(5) states:

(b) The Inter-regional Planning Committee is to consist of:

(3) such other persons appointed by NEMMCO that NEMMCO considers
have the appropriate expertise to be members of the Inter-regional
Planning Committee, provided that a person appointed under paragraph
(b) must not take part in any decision or determination of the Inter-
regional Planning Committee where the entity which they represent has
a material financial interest in the manner to be decided or determined
by the Inter-regional Planning Committee.
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56. TransGrid submits that the word "manner" in the second to last line of this clause be replaced
with the word "matter".

4.7 Clause 5.6.6(b)(5)

57. The word "as" in line 5 should be replaced by "and".

4.8 Clause 5.6.6(h)(1)

58. This clause, which should be numbered clause 5.6.6(h)(6), gives the DRP the power to
disregard any frivolous matter set out in a complaint, or raised by a party in the dispute
resolution process.  However, the clause appears to impose an objective test as to whether or
not a matter is frivolous or not, and as such potentially leaves it open for parties to the dispute
to question the DRP's determination of whether a matter is frivolous.  This could be overcome
through clause 5.6.69i)(5) referring to matters which the DRP considers to be frivolous.

4.9 Clause 5.6.6(I

59. Clause 5.6.6(i) has a numbering error.  The four final sub-clauses of clause 5.6.6(i) need to be
renumbered as clauses 5.6.6(i)(6), (7), (8) and (9).

4.10 References to Code Participants and Interested Parties

60. TransGrid notes that there is no consistency in the manner in which these terms are used. 
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