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Mr Rod Shogren
Australian Competition and Consumer Commission
PO Box 1199
Dickson ACT 2602

Dear Mr Shogren,

Submission on ACCC Draft Determination
National Electricity Code Changes – Network And Distributed Resources

Powerlink supports the following aspects of the draft determination by the ACCC
related to the network and distributed resources Code change package:

♦ We agree with the proponent network service provider (NSP) having prime
responsibility for network planning and augmentations. Only the NSP has an
obligation which forces it to take decisions in full awareness of potential
consequences, which include potential financial losses via asset optimisation.  It
should make all determinations, demonstrate to market participants and
interested parties why its preferred proposal satisfies the Regulatory Test, and be
held accountable for its decisions.

♦ We support the Code changes to limit the role of the IRPC to technical matters.
The IRPC is a group of highly experienced technical specialists, and, to reflect
this, their role should avoid any involvement in  project costs and benefits. 

♦ We welcome the differentiation between essential augmentations required to
maintain power supply reliability, and other network augmentations.

♦ We welcome explicit recognition in the Code of the concept of funded
augmentations.  

♦ We support the distinction between small and large network assets, and
assigning different processes to different classes of assets.  However, it is
Powerlink’s view that the floor value for small assets should be raised to $2M, to
reduce overly bureaucratic processes and high compliance costs relative to the
value of the assets being evaluated.

♦ We support the establishment of time-limited processes for consultation and
disputes.  However, we strongly reiterate the statements we have consistently
made in all our previous submissions to NECA and the ACCC that the approval
processes are too long.  Powerlink remains seriously concerned about the impact
of these proposed Code changes on project leadtimes.  In making its final
determination, it is essential that the ACCC address the impacts of regulatory
changes on the ability of utilities to maintain reliable power supply to customers.



♦ We agree with the ACCC’s change to NECA’s proposal to ensure that all
transmission networks are planned as a single network in line with the original
intentions of the Code (ie – inclusion of inter-regional proposals as augmentation
alternatives which must be considered by an NSP).  We think this should go
further in that the Code should place obligations on planning bodies to evaluate
interconnector augmentations in the absence of a market response (see
comments below on annual interconnector review).

Major Problem Areas to be Addressed by the ACCC

While the proposed Code changes make many positive steps forward, there are
several key areas which the ACCC must address in their final determination if these
Code changes are to deliver acceptable outcomes in terms of reliability and market
benefits.
 
1. Opening Up Dispute Process Creates an Untenable Situation

Goes against:
 Legal principles, natural justice
 Economic good sense 
 Sound public policy 

The proposed Code change could lead to a scenario where the TNSP, who is
legally accountable for reliability, needs to do an augmentation to meet those
obligations AND the entities paying TUOS have agreed to pay, YET any one
else can block/challenge/delay without any obligation.

The mismatch in obligations is large —the TNSP can suffer penalties for not
delivering reliability on time, the paying entity (retailer) can lose financially and
in terms of reputation with customers, yet the 3rd party can intervene without
sanction or responsibility or obligation.

If the TNSP believes it has to carry out an augmentation to meet obligations
and a knowledgeable buyer (retailer) agrees to pay rather than make more
profit, then there should be no other entities entitled to dispute.

This is legally sound and is also economic good sense.  By contrast, the code
changes which allow unobligated third parties to dispute reliability
augmentations is economically irrational—it adds costs and delays and loss
of benefits for zero offset.

The draft Code changes to open up the dispute process to all interested
parties do not add to transparency.  The TNSP still has to publish open
reports and take cognisance of feedback.  It doesn’t add to accountability—
the TNSP still faces optimisation risk from the ACCC.

The notion where anyone other than those paying can challenge a reliability
augmentation, is poor economics—lots of costs and loss of benefits for no
economic gain.

Thirdly, it is poor public policy.  The jurisdictions that are accountable to the
public for the outcomes from this market have two basic public policy
expectations:



(i) that the electricity supply will be no less reliable than when it was
centrally controlled; and 

(ii) that prices are reasonable.

Due to the concern of the jurisdictions as to how the market institutions
deliver these outcomes, they have decided to take a higher interest in the
policy framework of the NEM.

Yet, within months of that concern being publicly expressed, market
institutions seek to create situations which run counter to  sound public policy.
New arrangements which could prevent a TNSP from acting to keep the lights
on, even when a retailer (on behalf of consumers) is prepared to pay,
represent a dilution of the confidence which policy makers can place in the
ability of the NEM to maintain reliability level.  It is difficult to perceive this
Code change as a positive contribution by the ACCC and NECA to
maintaining reliability of supply.

The only sound arrangement for reliability augmentations is one where the
entity with legal accountability can deliver,  and where the entities paying the
TUOS are the only ones who can dispute.   We would note that other parties
also appear to support changes in this area - NEMMCO recognised at the
pre-determination conference that there are too many opportunities for
dispute and that this acts to delay the process.

2. IRPC Role in Interpreting What is or Isn’t a Reliability Augmentation
Should Be Removed

Adding another layer of regulatory interpretation is unnecessary, and is again
poor public policy and totally impractical.  The reliability obligations on a
TNSP rest in many documents:

 National Electricity Code
 Electricity Act (State) and regulations
 Licence
 (SA) Transmission Code

The code change requires the IRPC, an unaccountable entity, to interpret all
those documents for each State.

This is poor public policy - jurisdictions are unlikely to support a situation
where parties from outside the jurisdiction interpret the local
Act/Regulations/Transmission Licence conditions— yet are not accountable
to anyone if the lights go out.  

It is impractical—the IRPC has work backlogs - and even if it should do this
role (which it shouldn’t),it does not have the resources and capabilities to
interpret every requirement in every jurisdiction.  As NEMMCO said at the
pre-determination conference, there are heavy demands on the resources of
the IRPC, and these resources should be utilised in far more valuable ways
than through the interpretation  of reliability augmentation guidelines. 

The immediate impact of these changes will be a freeze on augmentations to
keep the lights on, whilst the IRPC takes months to do its work--again, the
potential contribution is ‘lights out’ as these projects are delayed.  It is also a



waste of resources because as soon as the IRPC puts out an interpretation
which a jurisdiction perceives as a threat to reliability , that jurisdiction can be
expected to  move quickly to re-define its regulations, its Code, or its licence
conditions.  This element is non-essential, a threat to reliability and poor
public policy - it should be withdrawn.

3. IRPC Role in Carrying Out Technical Review and Preparing
Augmentation Reports must not be compulsory

At the pre-determination conference, one party appeared to canvass the idea
that all projects should be subject to a compulsory review (via preparation of
an augmentation technical report) by the IRPC.

Powerlink would protest strongly against any move in this direction, and
would advise the ACCC that this concept was considered during NECA’s
working group deliberations on this Code change package, and firmly
rejected.  Only projects which “are reasonably likely to have an material inter-
network impact and where agreement has not been given by the adjacent
network owner” should be referred to the IRPC (as per draft Code changes).

Many projects which exceed the ‘major network asset’ threshold have minimal
impact on other networks.  For example, work by Powerlink in the far north of
its system has little impact on south-east Queensland, let alone other
transmission networks.  It is overly bureaucratic to require that all projects be
reviewed by a third party, particularly given that joint planning between
TNSPs and DNSPs is already compulsory under the Code.

Compulsory augmentation reports by the IRPC would automatically add
substantially to the leadtime of all projects.  This delay is unacceptable and
could have major reliability implications for augmentations which are essential
to ‘keeping the lights on’.   

The IRPC does not have the resources to deal with the volume of work which
would arise from transmission authorities around Australia referring all
projects to them for assessment.  The IRPC already has a backlog of work,
and its resources appear fully committed until early 2002.  It is important that
only those projects with real potential to impact other networks be referred to
the IRPC, or significant delays will be inevitable.

4. Annual Interconnector Review should not lead to ‘defacto Regulatory
Test’ assessments by NEMMCO and the IRPC

During the pre-determination conference, NEMMCO requested that the
ACCC provide clarification on the scope of the annual interconnector review
referred to in clause 5.6.5 (a) of the proposed Code changes.  The ACCC
requested parties at the pre-determination conference to provide views on
this issue.

Powerlink’s view is that the interconnector review needs to be consistent with
the existing and proposed Code framework and should not stray into the area
of assessing costs and benefits of options to address inter-regional
constraints.  NEMMCO and the IRPC should not be carrying out Regulatory
Test-type economic analysis of specific interconnection augmentation



proposals as they do not do this for other proposals under the draft Code
changes. 

In various industry forums, NEMMCO has outlined its preferred scope for the
interconnector review.  Powerlink agrees with NEMMCO that:
- the review should identify existing and potential future interconnector

constraints and losses
- the review should be technology neutral – that is, it must treat network

options and non-network options equally. It would be entirely
inappropriate for the review to place more emphasis or detail on any one
technology. 

However, Powerlink does not agree with NEMMCO that the review should
identify specific large and small network augmentations to address inter-
regional constraints, develop detailed constraint equations for such proposed
options and carry out a broad assessment of costs and benefits of potential
options.  

A major focus of the current Code change proposals is to improve the
processes under which interconnector assessments have historically
experienced lengthy delays. Any move to assess costs and benefits of
specific options within the annual interconnector review would contradict the
proposed Code changes which already define a process for consultation and
assessment of new large network assets (both inter-regional and intra-
regional) against feasible alternatives.  It could also be counter-productive, as
it could lead to much the same situation as currently exists.  It must be
recognised that the IRPC is, under the Code change package, an expert
technical body, and not a potential proponent of investment nor an economic
evaluator of investment. Likewise, the code changes do not cast NEMMCO
as a proponent or economic evaluator.

Powerlink proposes an approach for the interconnector review, and
assessment of the need for inter-regional augmentations, that is consistent
with what happens for new generation capacity.  

NEMMCO presently provides information on the potential need for new
generation by determining reserve margins in each region and making this
information available to the market via its Statement of Opportunities (SOO).
If no market response is forthcoming, and the reserve margin falls below a
certain trigger level, then NEMMCO is required to take action to ensure that
specific generation proposals are developed to deliver the required reserve
margins.

Our suggestion is that NEMMCO/ IRPC review the potential need for inter-
regional augmentations in a similar way.  Information should be disclosed on
inter-regional transfer capacities and current and future projections of
constraints and losses across regional boundaries (via the publication of the
annual interconnector review and subsequently the SOO).  NEMMCO/IRPC
should then allow time for a market response without making any proposals of
possible options to address the constraints.  This is a technology neutral
approach (inter-regional constraints can be relieved by either network or non-
network options such as generation).  From a policy perspective, this is the
only tenable position for an independent market operator.



It is very important for NEMMCO’s ongoing role as the independent market
operator that it does not become entangled in investment decisions and is not
perceived as favouring one technology solution over another.  It is also
important that effort is focused on areas where constraints are material, and
that valuable resources are not expended in determining complex inter-
regional constraint equations for a raft of hypothetical options. 

Powerlink recognises that there are concerns over whether appropriate inter-
regional augmentations will be proposed if left in the hands of TNSP’s, who
may not have incentives or consider they have obligations to develop such
augmentations.  For this reason, Powerlink proposes that the interconnector
review have a ‘trigger’ similar in concept to the reserve margin trigger level
where NEMMCO is required to take further action.

Powerlink’s suggestion is that NEMMCO classify the inter-regional constraints
it identifies in the annual interconnector review into three categories:
(1) those where material constraints are likely in the short term 
(2) those where material constraints are likely in the medium term  
(3) those where material constraints are not likely in the foreseeable future.

It is suggested that, if no proponent comes forward to address Category 1
issues within 3 months of the annual interconnector review publication, that
the Code  place an obligation on the network planning bodies in the adjacent
jurisdictions to identify potential solutions and conduct a Regulatory Test
evaluation of those options.  Placing this obligation to act on the relevant
network planning bodies is a better targeted approach than NEMMCO’s
suggested approach of  publishing a rough cost/benefit analysis of
hypothetical options.   

The approach outlined above (shown diagrammatically in the attached
flowchart) would be entirely consistent with the proposed Code changes
which require proponents to have primary responsibility for the Regulatory
Test analysis for new small and large network assets.  It would also not
preempt a market response to inter-regional constraints (ie – from generators,
from market network service providers or from proponents of regulated
transmission augmentations).  Resources would not be wasted on
inappropriate assessment of the costs and benefits of hypothetical options, or
duplication of eventual processes which would require the proponents of a
regulated augmentation to carry out identification and analysis of options for a
Regulatory Test evaluation anyway at a later stage. It also avoids the re-
introduction by stealth of central planning. 

5. Drafting Issue – Dispute Periods

Powerlink notes that the ACCC is presently considering proposed Code
changes related to the Code dispute resolution arrangements.   Powerlink is
concerned that the proposed arrangements provide for the Dispute
Resolution Panel to resolve two-party disputes within 30 business days, and
multi-party disputes within 70 business days.  

These provisions apply to disputes regarding new augmentations proposals,
as well as to other types of Code disputes.  It appears that the implications for
essential infrastructure have been overlooked when drafting these Code
changes.  70 business days is far too long for a dispute regarding new



augmentations, particularly reliability augmentations.  If this resolution period
is allowed to apply to new augmentations, the dispute process alone could
take in excess of six months.

This is unacceptable, and in Powerlink’s view creates very high risks of
delays to infrastructure required to ‘keep the lights on’.  A separate clause
should be inserted in 5.6 to restrict dispute resolution periods to no more than
40 business days as per the current Code provisions.  This section of the
Code already has streamlined timeframes for raising a dispute, so the
addition of a special timeframe for dispute resolution would be consistent.    

 
6. Transition Arrangements require clarification

Powerlink recommends that the ACCC’s final determination contain improved
transition arrangements:

(1) the draft determination requires that proponents consider guidelines set
by the IRPC when assessing new network assets.  Powerlink does not
consider this an appropriate process as outlined above.  However, if it
proceeds, it is critical that essential projects are not stalled while such
guidelines are developed (could take months/years through the Code
consultation processes). Transition arrangements to prevent this situation
must be put in place.   

(2) It is essential that any project upon which consultation has started
continue under the existing Code processes.  This is proposed in the
current changes, and must be retained in the final determination.

Yours sincerely,

Gordon H. Jardine
CHIEF EXECUTIVE

Enquiries:  Alison Gray Tel: (07) 3860 2300



ANNUAL INTERCONNECTOR REVIEW – SUGGESTED SCOPE AND PROCESS
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