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1 Application for authorisation 

1.1 Background 

This application is made to the Australian Competition and Consumer Commission (ACCC) by 
the State of Western Australia, as represented by the Department of Health (the Department). 
It is made for the benefit of the following parties who are engaged or propose to become 
engaged in the Proposed Conduct: 

1 the Department, on behalf of the State of Western Australia;  

2 all public hospitals and healthcare facilities owned or operated by the Department or 
an authority of the Department (Public Facilities);  

3 the Australian Medical Association (WA) Inc., Day Hospitals Australia, Australian 
Private Hospitals Association as represented by its Western Australian branch, and 
Catholic Health Australia (Representative Bodies) 

4 the private healthcare operators identified in Annexure 1 (and their related bodies 
corporate) (Private Operators); and 

5 any other person notified to the ACCC as intending to engage in the Proposed 
Conduct.  

(together, the Parties). 

As the ACCC is aware, the Australian Federal Government has put in place a range of 
temporary measures to increase the capacity of public and private health services to respond to 
the COVID-19 pandemic (the Pandemic). These temporary measures require private 
healthcare providers to integrate with state and territory healthcare facilities as part of the 
response to the Pandemic, and also restrict them from performing some non-urgent elective 
surgeries. In return for this integration, the Federal Government has guaranteed the viability of 
private healthcare providers. 

To facilitate the integration, private healthcare providers will enter into partnership agreements 
with state and territory governments to make infrastructure, medical equipment and supplies, 
workforce and additional resources fully available to those governments.  

The Department is seeking authorisation to implement this integration of health services in 
Western Australia by:  

• entering and giving effect to partnership agreements with private healthcare providers; 
and  

• coordinating the provision of healthcare services and the sharing and procurement of 
resources (including medical equipment, supplies and staff) across private and public 
healthcare facilities.  

We note that the ACCC has already granted interim authorisation to a number of states and to 
the Northern Territory for the integration and coordination of public and private healthcare 
facilities through substantially similar partnership arrangements.1 As is the case in those 
jurisdictions, the implementation of this integrated and coordinated health response to the 
Pandemic will result in significant public benefits in Western Australia.   

1.2 Application for urgent interim authorisation and final authorisation 

The Department is applying for urgent interim authorisation and final authorisation under section 
88(1) of the Competition and Consumer Act 2010 (Cth) (CCA). 

                                                   
1 Authorisations AA1000491-1, AA1000493-1, AA1000498-1, and AA1000499-1 



 
 

 
 

To implement the Federal Government’s integration requirements as soon as possible and 
ensure that the Department can continue to efficiently and effectively respond to the Pandemic, 
the Department requests that interim authorisation be granted as a matter of urgency.   

2 Parties to the Proposed Conduct 

2.1 Applicant 

The State of Western Australia as represented by the Department of Health (the Department).  

Address Contact Description of business activities 

189 Royal Street 
East Perth WA 6004 

Angela Kelly 

Assistant Director General, 
Purchasing and System 
Performance Division 

T  

 

The Department is the Western Australian 
Government department responsible for 
the management and oversight of the 
State’s public health system, including 
public hospitals, community health and 
other public health services, as well as the 
registration of private hospitals in Western 
Australia. 

2.2 Email address for service of documents in Australia 

Contact:  Sarah Benbow (Partner, Herbert Smith Freehills) 

Email address:  

Telephone: T  

  M  

2.3 Details of other persons who are engaged, or propose to become 
engaged, in the Proposed Conduct  

In addition to the Department, the other persons who are engaged or who are likely to engage in 
the Proposed Conduct are identified in Annexure 1. 

The Department may enter into partnership agreements with each of the Private Operators 
listed in Annexure 1.  

3 Cooperation Agreements with Private Operators 

The Federal Government measures requiring the integration of public and private healthcare 
facilities and guaranteeing the viability of private healthcare providers are critical to ensuring 
that each state and territory is in the best position to manage the increased demand for health 
care expected to result from the Pandemic and can provide the highest level of care to patients. 
These measures maximise the  resources available to state and territory governments to meet 
the potential demand for healthcare during the Pandemic.  

It is also possible that many private healthcare providers could have to reduce operations and 
stand down staff and resources, which would threaten their ongoing viability. This could be the 
case even when the present restrictions on non-urgent elective surgeries are eased on 27 April 



 
 

 
 

2020,2 as private healthcare providers will still be required to make their infrastructure, 
equipment and services available to the public sector and they are unlikely to return to normal 
(pre-Pandemic) operations while the Pandemic’s effects are being felt.  

The integration of private and public healthcare facilities will enable the Department to:  

• maximise the capacity and resources of the Western Australian healthcare system, 
thereby minimising the risk that there will be insufficient capacity and resources to 
respond to the healthcare needs of patients during the Pandemic;  

• provide healthcare services and manage equipment, medical supplies and staff in an 
efficient and effective manner; and  

• support the viability of private healthcare providers in Western Australia (the Private 
Operators) to ensure that they can maintain their operations during, and following, the 
Pandemic.  

3.1 Objectives of Cooperation Agreements 

The Department expects to separately enter into partnership agreements (called Cooperation 
Agreements) with individual Private Operators. The objectives of these agreements include:  

(a) for the Department and Private Operators to work cooperatively to successfully 
respond to the Pandemic;  

(b) ensuring the ongoing sustainability and operation of the Private Operators’ facilities 
during the Pandemic, including the full retention of the workforces at each facility, so 
that they are able to resume operations once the pandemic response ends;  

(c) ensuring that Private Operators make available sufficient capacity and resources and 
provide the healthcare services required by the Department to respond to the 
Pandemic; 

(d) ensuring that the Private Operators provide equitable access to healthcare services in 
accordance with required standards, including that patients are treated in the most 
appropriate setting to optimise health outcomes;  

(e) ensuring that the Department obtains healthcare services and access to Private 
Operators’ facilities, equipment and workforce in an efficient, cost-effective and flexible 
manner; and 

(f) collaborating in an environment that fosters innovation, continuous improvement, cost 
efficiency, transparency and open, honest and timely communication.  

(the Objectives).  

3.2 Key features of Cooperation Agreements 

The Department expects to enter into substantially similar Cooperation Agreements with each 
Private Operator. The key features of these agreements will include:  

(a) The Department will provide funding to the Private Operator on a cost-recovery basis 
on the condition that they provide certain services to the Department, including:  

(1) any services the Private Operator performs or is authorised to perform 
immediately prior to the commencement of the Cooperation Agreement;   

(2) the Private Operator making specified healthcare facilities available to the 
Department, including healthcare, beds, equipment, supplies and workforce;   

(3) any other healthcare services reasonably necessary to respond to a patient 
who has been (or is suspected to have been) infected with the COVID-19 
virus; 

                                                   
2 On 21 April 2020, the Prime Minster announced that, from 27 April 2020, category 2 and some important category 3 procedures 
can recommence across the public and private hospital sectors.   



 
 

 
 

(4) any services delivered in the community and social care services, including 
accommodation and nursing for quarantine and isolation cases; and 

(5) the temporary redeployment of personnel and equipment at the direction of 
the Department to assist its response to the Pandemic;  

(b) the Department may request the Private Operator to participate in a ‘Private Hospital 
Coordination Group’, which will consist of representatives from some or all of the 
Private Operators and which will be the forum for coordinating resources between 
Private Operators, their facilities and Public Facilities; 

(c) the Private Operator will retain operational control of their facilities (except in an 
emergency or a major default), but must ensure they cooperate with and provide 
access for public hospital staff at their facilities; 

(d) subject to its obligations to provide capacity, resources and services to the 
Department, the Private Operator may continue to provide services to private patients 
in accordance with its normal business practices;  

(e) all patients referred to private health facilities are to be treated as public patients and 
will not be required to pay for any cost of treatment by, or using the resources or 
facilities of, a Private Operator; 

(f) the Private Operator must maintain all categories of employees in the ordinary course 
of  business at its facilities and may be required to second its employees to Public 
Facilities if directed by the Department; and 

(g) the Private Operator will cooperate with the Department in respect of the procurement 
and supply of personal protective equipment and other medical supplies. 

4 Conduct to be authorised 

4.1 Proposed Conduct  

The Department is seeking interim and final authorisation for it, the Private Operators, the 
Representative Bodies and the Public Facilities to cooperate in implementing and giving effect 
to the integrated provision of healthcare across Western Australia, in accordance with the 
Cooperation Agreements.  

This will involve the following Proposed Conduct: 

(a) negotiating and entering into Cooperation Agreements with the Private Operators;  

(b) consistent with the Objectives, coordinating: 

(1) service and patient allocation between the Private Operators and Public 
Facilities; 

(2) the restriction of the type of services provided by the Private Operators, or 
their capacity to provide services; 

(3) the sharing, procurement and allocation of resources, including staff and 
medical supplies and equipment, between the Private Operators and Public 
Facilities; 

(c) some or all of the Private Operators and the Representative Bodies engaging in 
coordinated group discussions and sharing information, including through the Private 
Hospital Coordination Group as required or contemplated by the Cooperation 
Agreements or otherwise reasonably necessary to facilitate the Objectives and 
effectively and efficiently coordinate healthcare services across Western Australia;   

(d) engaging in any other conduct that is necessary to facilitate the efficient integration of 
healthcare services across Western Australia and give effect to the Cooperation 
Agreements, at the request or direction of the Department or a Public Facility.  

(the Proposed Conduct). 



 
 

 
 

Authorisation is not sought for any coordination or agreement between Private Operators, 
including through the Representative Bodies, other than as requested or directed by the 
Department to give effect to the Cooperation Agreements. The Cooperation Agreements are not 
intended to affect any competitive processes concerning the provision of services to private 
patients by the Private Operators. 

As the ACCC is aware from the similar authorisation applications made in other jurisdictions, the 
Proposed Conduct is necessarily broad to ensure the Department can respond quickly, 
effectively and efficiently to the rapidly evolving and unknown impacts of the Pandemic, within 
the parameters of the Cooperation Agreements. However, the Department recognises the 
ACCC’s desire for there to be sufficient transparency over the integration arrangements in these 
circumstances and is prepared to provide updates to the ACCC on an agreed basis.  

While the Department does not intend to enter into Cooperation Agreements with the 
Representative Bodies, the Representative Bodies may facilitate communication and 
cooperation between the Department and Private Operators regarding the negotiation and 
implementation of Cooperation Agreements.  

4.2 Provisions of the Competition and Consumer Act 2010 (Cth) that may 
apply to the Proposed Conduct 

The relevant provisions of the Competition and Consumer Act 2010 (Cth) that may apply to the 
Proposed Conduct are: 

• Division 1 of Part IV (cartel conduct); 

• Section 45 (contracts, arrangements or understandings that restrict dealings or affect 
competition); 

• Section 45 (concerted practices); 

• Section 46 (misuse of market power); and 

• Section 47 (exclusive dealing). 

4.3 Term of authorisation  

Given the present uncertainty concerning the likely duration of the Pandemic and therefore the 
need for an integrated healthcare response, authorisation is initially sought for 12 months from 
the date of the ACCC’s final determination. If the Pandemic and its effects continue beyond this 
period, it may be necessary for this term to be extended.   

However, the Department does not intend that the Proposed Conduct will extend beyond the 
period necessary to respond to the Pandemic.  

4.4 Persons who may be impacted by the Proposed Conduct 

The following classes of persons may be impacted by the Proposed Conduct: 

• public and private hospitals; 

• individuals in Western Australia who may require healthcare services; 

• healthcare workers in both public and private hospitals; and 

• suppliers and potential suppliers of medical equipment, supplies or services. 



 
 

 
 

5 Significant net public benefits  

5.1 Substantial public benefits  

As recognised by the ACCC in previous interim authorisation decisions relating to substantially 
similar conduct,3 the Proposed Conduct will give rise to significant public benefits, including:  

(a) enabling an effective and efficient integrated medical response to the Pandemic in 
Western Australia; 

(b) reducing the likelihood that Private Operators will have to reduce their operations as a 
result of funding issues caused by the impact of the Pandemic or Federal Government 
restrictions ; 

(c) ensuring that there is sufficient healthcare available in Western Australia to respond to 
the anticipated clinical needs of patients during the Pandemic, so that all Western 
Australian patients will receive appropriate healthcare; 

(d) providing the Department with service capacity oversight to distribute service delivery 
to meet periods of peak demand and minimise patient transfers between healthcare 
facilities, which will allow patients to receive the best possible care available at the 
time, including by ensuring there are adequate intensive care facilities available; 

(e) ensuring, to the extent possible, that medical and protective equipment and relevant 
supplies are available where needed to respond to the Pandemic, and 

(f) supporting Private Operators to continue operations and retain staff during and after 
the Pandemic, to ensure competition for the provision of private health services is 
preserved and consumers continue to have a choice of private or public care 

5.2 Net public benefits 

The Department considers that no public detriments will arise from the Proposed Conduct and 
that it will create significant net public benefits.  

The Proposed Conduct is unlikely to materially reduce competition in the supply of private 
hospital services given usual operations of Private Operators have been impacted by the 
Pandemic (including the Federal Government measures). As described in this application, an 
Objective of the Cooperation Agreements and the Proposed Conduct is to support the Private 
Operators in remaining viable during and following the Pandemic, thereby preserving 
competition between them for the future.  

Given the exceptional circumstances brought about by the Pandemic, the proposed 
coordination of services across the Private Operators, and any sharing of information between 
them to facilitate this, is unlikely to be meaningful when the Pandemic ends and ordinary 
operations resume.  

In these circumstances, the Proposed Conduct will lead to significant net public benefits. 

6 Conclusion  

For the reasons set out above, the Department applies for:  

• Authorisation of the Proposed Conduct for a period of 12 months from the date on 
which authorisation is granted.  

• Urgent interim authorisation, until the final authorisation commences.  

  

                                                   
3 See Authorisations AA1000491-1, AA1000493-1, AA1000498-1, and AA1000499-1.  



 
 

 
 

Annexure 1 – Details of other persons who are engaged, or propose 
to become engaged, in the Proposed Conduct   

In addition to the Department, the persons who are engaged or who are proposed to become 
engaged in the Proposed Conduct are: 

1 The following Western Australian private healthcare providers (and their related 
bodies corporate) (Private Operators):  

‒ Abbotsford Private Hospital - Healthe Care 

‒ Absolute Cosmetic Medicine at Image 21 

‒ Academy Day Hospital 

‒ Albany Community Hospice 

‒ Albany Day Hospital 

‒ AME Hospitals Pty Ltd  

‒ Bethesda Hospital Inc (trading as Bethesda Health Care) 

‒ Bunbury Day Hospital 

‒ Cambridge Day Surgery 

‒ Churchill Day Surgery 

‒ Concept Day Hospital 

‒ Craigie Day Surgery 

‒ Fresh Start Recovery Programme 

‒ Genesis Care 

‒ GI Clinic Perth 

‒ Healthe Care Marian Centre 

‒ Healthscope Limited 

‒ Icon Cancer Centre Midland 

‒ Icon Cancer Centre Rockingham 

‒ Joondalup Hospital Pty Ltd 

‒ Kings Park Day Hospital 

‒ Lions Eye Institute Day Surgery Centre 

‒ Marie Stopes Australia - Midland Centre 

‒ McCourt Street Day Surgery 

‒ Murdoch Surgicentre 

‒ Nanyara Medical Group 

‒ Ngala Family Services 

‒ Oxford Day Surgery 

‒ Perth Clinic 

‒ Perth Day Surgery Centre 

‒ Perth Dermatology Clinic 

‒ Perth Eye Hospital 

‒ Ramsay Health Care Australia Pty Ltd 

‒ Skin Rejuvenate Day Hospital 



 
 

 
 

‒ SleepMed Healthcare 

‒ South Perth Hospital 

‒ Southbank Day Surgery 

‒ St John of God Health Care Inc 

‒ Subiaco Private Hospital 

‒ Sundew Day Surgery 

‒ The Park Private Hospital 

‒ Waikiki Private Hospital 

‒ Walcott Street Surgical Centre 

‒ West Coast Endoscopy Centre 

‒ West Leederville Private Hospital 

‒ Western Haematology and Oncology Clinics 

‒ Westminster Day Surgery 

‒ Woodvale Private Hospital for Women 

2 The Australian Medical Association (WA) Inc., Day Hospitals Australia, Australian 
Private Hospitals Association as represented by its Western Australian branch, and 
Catholic Health Australia (Representative Bodies) 

3 All public hospitals operating in Western Australia and any other healthcare facility 
owned or operated by the Department or an authority of the Department (Public 
Facilities): 

Child and Adolescent Health Service 
‒ Perth Children's Hospital 

North Metroplitan Health Service 
‒ Graylands Hospital, Frankland Centre and Selby Older Adult Mental Health Unit 

‒ King Edward Memorial Hospital for Women 

‒ Osborne Park Hospital 

‒ Sir Charles Gairdner Hospital 

South Metroplitan Health Service 
‒ Fiona Stanley Hospital 

‒ Fremantle Hospital 

‒ Murray District Hospital 

‒ Rockingham General Hospital 

‒ Rottnest Island Nursing Post 

East Metroplitan Health Service 
‒ Armadale‑Kelmscott Memorial Hospital 

‒ Bentley Hospital 

‒ Kalamunda District Community Hospital 

‒ Royal Perth Hospital 

WA Country Health Service 
‒ Albany Hospital 

‒ Augusta Hospital 

‒ Bayulu Health Centre 



 
 

 
 

‒ Beverley Hospital 

‒ Boddington Hospital 

‒ Boyup Brook Soldiers Memorial Hospital 

‒ Bremer Bay Health Centre 

‒ Bridgetown Hospital 

‒ Broome Hospital 

‒ Bruce Rock Memorial Hospital 

‒ Bunbury Hospital 

‒ Burringurrah Health Centre 

‒ Busselton Hospital 

‒ Carnarvon Hospital 

‒ Collie Hospital 

‒ Coolgardie Health Centre 

‒ Coral Bay Health Centre 

‒ Corrigin Hospital 

‒ Cue Health Centre 

‒ Cunderdin Health Centre 

‒ Dalwallinu Hospital 

‒ Denmark Hospital 

‒ Derby Hospital 

‒ Dongara Health Centre 

‒ Donnybrook Hospital 

‒ Dumbleyung Memorial Hospital 

‒ Esperance Hospital 

‒ Exmouth Hospital 

‒ Fitzroy Crossing Hospital 

‒ Geraldton Hospital 

‒ Gnowangerup Hospital 

‒ Goomalling Hospital 

‒ Halls Creek Hospital 

‒ Harvey Hospital 

‒ Hedland Hospital 

‒ Jerramungup Health Centre 

‒ Jurien Bay Health Centre 

‒ Kalbarri Health Centre 

‒ Kalgoorlie Hospital 

‒ Kalumburu Health Centre 

‒ Kambalda Health Centre 

‒ Karratha Health Campus 

‒ Katanning Hospital 

‒ Kellerberrin Memorial Hospital 



 
 

 
 

‒ Kojonup Hospital 

‒ Kondinin Hospital 

‒ Kukerin Health Centre 

‒ Kununoppin Hospital 

‒ Kununurra Hospital 

‒ Lake Grace Hospital 

‒ Laverton Hospital 

‒ Leonora Hospital 

‒ Lombadina Health Centre 

‒ Looma Health Centre 

‒ Marble Bar Health Centre 

‒ Margaret River Hospital 

‒ Meekatharra Hospital 

‒ Menzies Health Centre 

‒ Merredin Hospital 

‒ Moora Hospital 

‒ Morawa Hospital 

‒ Mount Magnet Health Centre 

‒ Mukinbudin Health Centre 

‒ Mullewa Hospital 

‒ Nannup Hospital 

‒ Narembeen Memorial Hospital 

‒ Narrogin Hospital 

‒ Newman Hospital 

‒ Nookanbah Health Centre 

‒ Norseman Hospital 

‒ North Midlands Hospital 

‒ Northam Hospital 

‒ Northampton Hospital 

‒ Northcliffe Health Centre 

‒ Nullagine Health Centre 

‒ One Arm Point Health Centre 

‒ Onslow Health Service 

‒ Paraburdoo Hospital 

‒ Pemberton Hospital 

‒ Pingelly Health Centre 

‒ Plantagenet Hospital 

‒ Quairading Hospital 

‒ Ravensthorpe Hospital 

‒ Roebourne Hospital 

‒ Sandstone Health Centre 



 
 

 
 

‒ Southern Cross Hospital 

‒ Tambellup Health Centre 

‒ Tom Price Hospital 

‒ Varley Health Centre 

‒ Wagin Hospital 

‒ Wangkatjunka Health Centre  

‒ Warren Hospital 

‒ Wickepin Health Centre 

‒ Williams Health Centre 

‒ Wongan Hills Hospital 

‒ Wundowie Health Centre 

‒ Wyalkatchem-Koorda and Districts Hospital 

‒ Wyndham Hospital 

‒ Yalgoo Health Centre 

‒ York Hospital 

4 Any other person notified to the ACCC from time to time as intending to engage in the 
Proposed Conduct.  

  



Declaration by applicant 
The undersigned declare that, to the best of their knowledge and belief, the information given in 
response to questions in this form is true, correct and complete, that complete copies of 
documents required by this form have been supplied, that all estimates are identified as such and 
are their best estimates of the underlying facts, and that all the opinions expressed are sincere.  

The undersigned undertake(s) to advise the ACCC immediately of any material change in 
circumstances relating to the application.  

The undersigned are aware that giving false or misleading information is a serious offence and 
are aware of the provisions of sections 137.1 and 149.1 of the Criminal Code (Cth). 

___ 

Angela Kelly 

Assistant Director General, Purchasing and System Performance Division 

This 23 day of April 2020  
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